
IN THE CONSTITUTIONAL COURT 

REPUBLIC OF SOUTH AFRICA 

 

CCT Case No. 163/14 

 

In the matter between: 

CROSS BORDER ROAD TRANSPORT AGENCY                             Applicant 

and 

CENTRAL AFRICAN ROAD SERVICES (PTY) LTD                First Respondent 

MINISTER OF TRANSPORT                                                     Second Respondent 

ROAD FREIGHT ASSOCIATION                                                      Amicus Curiae 

_____________________________________________________________ 

AMICUS CURIAE’S SUPPORTING AFFIDAVIT IN ITS 

APPLICATION FOR CONDONATION UNDER RULE 32 

_____________________________________________________________ 

I, the undersigned,  

RIAAN DU PLESSIS 

do hereby make oath and state that: 
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1. I am an admitted attorney and the Director in charge of litigation at 

Glyn Marais Incorporated situated on the 2nd Floor, The Place, 

1 Sandton Drive, Sandton.  

2. The facts deposed to herein are, save where the context indicates the 

contrary, within my personal knowledge and are, to the best of my 

belief, both true and correct. 

3. On 22 January 2015 the Road Freight Association caused an 

application for admission as amicus curiae to be served on all parties 

currently before the Constitutional Court in this matter.  The purpose 

of this application is to apply to the Constitutional Court to condone 

the late filing of the application for admission as amicus curiae. 

4. In terms of Constitutional Court Rule 10, an amicus curiae must 

within five (5) days after the lodging of the respondents’ written 

submissions, apply to be admitted as amicus curiae.  As will appear 

below, the Road Freight Association only established on 19 January 

2015 that the First Respondent (hereinafter referred to as “CARS”) 

had filed its written submissions on 13 January 2015.  As a result, 

the Road Freight Association was required to apply to the 

Chief Justice by 20 January 2015 to be admitted as amicus curiae.  

Accordingly, the application to be admitted as amicus curiae was 

made only 2 days late. 
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BACKGROUND 

5. On or about 10 August 2011, the Road Freight Association launched 

an application (under case number 45600/11) against the Applicant 

herein (hereinafter referred to as the “CBRTA”) and the Second 

Respondent herein (hereinafter referred to as “the Minister”), in 

which it had applied for an order to, inter alia, declare the 

amendment to the Cross-Border Road Transport Regulations, 

pursuant to Government Notice No. R. 284 in Government Gazette 

No. 34168 of 31 March 2011 to be invalid, and for an order that the 

CBRTA refund to any person who has made payments to it pursuant 

to the fee structure set out in Notice No. R. 284 the difference 

between such new fee structure and that which existed immediately 

prior to Notice No. R. 284 (the “Application”). 

6. CARS had already by that time launched its application claiming 

similar relief.  The CARS application was heard, and Justice 

Makgoka handed down his judgment on 15 February 2013, before 

the Road Freight Association’s application was enrolled for hearing.  

As a consequence of Justice Makgoka’s order, there was no need to 

proceed with the Road Freight Association’s application. 

7. During 2014, the Road Freight Association instructed me to institute 

proceedings against the CBRTA on behalf of its cross-border 

operator members to claim a refund of all overpayments on the tariff 

that has subsequently been deemed to have been unconstitutionally 

promulgated.  I obtained legal opinion from Senior and Junior 
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Counsel and various consultations were held with counsel to prepare 

the claim. 

8. We were also aware of the order by Justice Heaton-Nicholls dated 

1 November 2013, and the unsuccessful application for leave to 

appeal against her judgment.  However, I only became aware of the 

current matter before the Constitutional Court during 

November 2014.   

9. On 16 January 2015, I consulted with Counsel regarding the claim 

for a refund from the CBRTA which the Road Freight Association 

wanted to institute on behalf of its cross-border operator members. 

10. It was agreed with Counsel that the current matter before the 

Constitutional Court may very well have a bearing or impact on the 

claim by the Road Freight Association and that we should first 

peruse the papers so as to understand the basis of the challenge by 

the CBRTA. 

11. On the same day, Mr Lwazi Nkosi of my office requested from the 

Registrar of the Constitutional Court copies of the application for 

leave to appeal.  Copies of the various affidavits in the application 

for leave to appeal were received on the same day.  On Monday, 

19 January 2015, Mr Nkosi enquired from the Registrar whether any 

written submissions had been filed by the parties.  On the same day, 

the Registrar furnished Mr Nkosi with the CBRTA’s and CARS’s 

written submissions.  I attach hereto marked “CA1” the exchange of 
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email correspondence between Mr Nkosi and the Registrar of the 

Constitutional Court on 16 and 19 January 2015 respectively.   

12. Evidently, the Road Freight Association only became aware on 

19 January 2015 that CARS (the First Respondent) had filed its 

written submissions on 13 January 2015, on 16 January 2015.  

Further, it was only on 19 January 2015 that the Road Freight 

Association became aware of the legal arguments and submissions to 

be presented on behalf of the CBRTA and CARS respectively.  It 

was only upon reading the legal submissions by the parties currently 

before the Constitutional Court that the Road Freight Association 

realised that it could be of assistance to the Court as an amicus 

curiae.  

13. Mindful of the time limits prescribed by Constitutional Court 

Rule 10, counsel and I immediately began drafting the application to 

be admitted as amicus curiae. The draft application was finalised on 

20 January 2015. 

14. As required, on 20 January 2015 Mr Craig Lawrence of my office 

addressed a letter to the attorneys of record for the CBRTA, CARS 

and the Minister respectively, in which the Road Freight Association 

notified all the parties currently before the Constitutional Court of its 

intention to apply to be admitted as amicus curiae and requested 

their written consent to be admitted as amicus curiae.  

15. The Road Freight Association therefore applied for the written 
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consent of all the parties before the Constitutional Court within the 

five (5) day time period prescribed by Constitutional Court Rule 10. 

16. On 20 January 2015, CARS’s attorneys provided us with written 

consent to be admitted as an amicus curiae.  

17. On 21 January 2015, Mr Lawrence was telephonically advised by 

Mr Le Roux of the Office of the State Attorney, representing the 

Minister, that the Minister had filed a notice to abide by the Court’s 

decision and therefore consented to the Road Freight Association 

being admitted as amicus curiae.  Although Mr Le Roux advised that 

he would provide us with the required written consent, same is yet to 

be received. 

18. No response has been forthcoming from the CBRTA’s attorneys. 

19. Mindful of the time limits, and notwithstanding the fact that no 

response has been received from the CBRTA’s attorneys, I caused 

the application to be admitted as amicus curiae to be served on all 

parties on 22 January 2015. 

20. Upon filing its application at the Constitutional Court, the Road 

Freight Association was advised that this condonation application 

would have to be served and filed in conjunction with the amicus 

curiae application to explain the late filing thereof. 
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DEGREE OF LATENESS 

21. It is submitted that the Applicants amicus curiae application was 

only served 2 days outside the prescribed time limit.  

22. The Applicant employed all its reasonable endeavours to comply 

with the prescribed time limits and attended to serve and file the 

affidavit as expeditiously as reasonably possible in the 

circumstances.  

23. The reasons set out above show that the degree of lateness is not 

excessive in light of the events that have transpired, and it is 

submitted that neither the Road Freight Association nor its legal 

representatives were dilatory in bringing the application to be 

admitted as amicus curiae. 

PREJUDICE TO THE PARTIES / INTERESTS OF JUSTICE 

24. The Road Freight Association has not wilfully delayed these 

proceedings or its intervention herein in any way, and I submit that 

none of the parties before the Constitutional Court have or will suffer 

any prejudice should the late filing of the application to be admitted 

as amicus curiae be condoned.  The mere fact that two of the three 

parties before the Court have consented to the admission as amicus 

curiae is indicative of this fact. 

25. Further, the very nature of the application to be admitted as amicus 

curiae is such that the amicus curiae will merely present legal 
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argument before the Court.  In its role as ‘friend of the Court’, the 

amicus curiae will not provide any factual advancements but merely 

assist the Court by making legal submissions different to those 

advanced by the other parties before this Court.  Legal submissions 

by an amicus curiae cannot be seen as prejudicial to any of the 

litigating parties rights, but beneficial to the interests of justice. 

26. It is respectfully submitted that should the Road Freight Association 

be admitted as amicus curiae the submissions, as advanced in the 

application for admission as amicus curiae, will be of great 

assistance to the Court in determining this matter. 

27. A confirmatory affidavit by Mr Lawrence is attached hereto marked 

“CA2”. 

28. I therefore submit that a proper case for condonation has been made 

out and I pray that the late filing of the application for admission as 

amicus curiae be condoned. 

 

 

_______________________ 

RIAAN DU PLESSIS 
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Thus signed and sworn to before me at _________________ on _______ 

January 2015 by the Deponent having acknowledged that he knows and 

understands the contents of this Affidavit, and that he considers the oath to 

be binding on his conscience.  

 

_____________________________ 

      COMMISSIONER OF OATHS 

Full names: 

Business address: 

Designation: 

Area/office:  

 


