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I, the undersigned 

 

MASHUDU MONYAI 

 

hereby declare under oath as follows: 

 

1 

 

1.1  I am an adult male employed as the Acting General 

Manager: Legal Services at City Power Johannesburg (SOC) 

Ltd. At all material times hereto I have been in the employ 

of the Applicant and I am duly authorized to depose to this 

affidavit on behalf of the Applicant.  

1.2 I worked closely with Mr Andrew Lishivha who deposed to 

the opposing affidavit on behalf of the Applicant in opposing 

the relief sought by the Respondent on an urgent basis 

before the Labour Court (“the court a quo”) and thereafter 

he further deposed to an affidavit in support of an 

application for leave to appeal in the court a quo. I am 

therefore familiar with the issues raised in this application.  

1.3 The averments made herein are true and correct and, save 

where I say so or the context indicate otherwise within my 

own personal knowledge and belief.  
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THE PARTIES 

1.4 The Applicant is City Power Johannesburg (SOC) Limited, 

cited in these proceedings as City Power (Pty) Ltd, (“the 

Applicant”), a state owned company incorporated as such 

under the Laws of the Republic of South Africa and having 

its principal place of business at 40 Heronmere Road, 

Reuven, Johannesburg, Gauteng Province. 

1.5 The First Respondent is Grinpal Energy Management Services 

(Pty) Ltd, ( “the First Respondent”), a private company 

incorporated in terms of the Laws of the Republic of South Africa 

and having its principal place of business at 50 Oak Avenue, 

Highveld Techno Park, Centurion, Gauteng Province. 

1.6 The Second Respondent is the National Union of Mine Workers, 

(“the Second Respondent”), a trade union registered as such in 

accordance with the provisions of the Labour Relations Act 66 of 

1995 (“the LRA”), with its head office situated at 7 Rissik Street, 

cnr Frederik Street, Johannesburg, Gauteng Province.  

1.7 The Third and further respondents are the forty one (41) 

employees listed in annexure “A” annexed to the notice of motion. 

It is alleged by the Respondents that the majority of these further 
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respondents are members of the Second Respondent and this 

allegation is disputed by the Applicant.  

2. 

NATURE OF THE APPLICATION: RULE 19(2) 

 

2.1 This is an Application in terms of Rule 19(2), seeking leave to 

 appeal from the above Honourable Court, to appeal directly 

 against the Judgment and Order granted in the Labour Appeal 

 Court of South Africa, Johannesburg, on 29 May 2014. 

2.2 Leave to appeal is therefore sought to appeal directly to the above 

 Honourable Court on the constitutional issues and matter, set out 

 hereinafter. 

2.3 Before setting out the reasons and the basis for this application 

 for leave to appeal, it is apposite that I appraise the Honourable 

 Court of the following background. 

3. 

AD BACKGROUND 

3.1 The First Respondent manufacturers, supplies and installs, 

 operates and maintains smart metering systems and electrical 
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 infrastructure which it provides primarily to municipalities and 

 power utility companies. 

 

3.2 In 2003, the Applicant awarded a tender to the First Respondent 

 for the supply of prepaid metering systems. Following the 

 awarding of the  tender, the project was launched in Alexandra 

 Township, Gauteng Province.  

 

3.3 The parties had entered into two service level agreements as a 

 result of the awarding of the tender. These are an installation 

 agreement and maintenance agreement. The agreements were 

 concluded for the purpose of governing the manner in which First 

 Respondent supplied, installed, operated and maintained the 

 medium and low voltage systems, related infrastructure and 

 smart metering systems that formed the basis of the Project. It is 

 the last agreement which governs the relationship between the 

 parties which has given rise to the dispute.  

 

3.4 In March 2012, Applicant cancelled the service agreement  with 

 First Respondent on the basis that First Respondent had 

 submitted a fraudulent tax clearance certificate as part of their 

 bid submission. Applicant was obliged to do so in terms of their 

 obligations contained in section 112 of the Municipal Finance 

 Management Act, 2003 (“MFMA”).  
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3.5 Following the cancellation and as at 14 March 2014, Applicant   

 was not in a position to take over the project and run the 

 operations which had been conducted by First Respondent which 

 therefore led to First Respondent continuing the performance of 

 its obligations under the service agreement at its own risk despite 

 the cancellation of the agreement. This was to carry on until there 

 had been a proper and complete handover of all the  necessary    

aspects of the project had concluded.  

 

3.6 On 10th May 2012, First Respondent terminated its operations as 

 a result of non-payment by Applicant. As a result the system had 

 been switched off leaving the area of Alexandra in darkness. 

 Following this termination, Applicant, made payment of 

 invoices which had been generated by First Respondent and 

 requested that First Respondent restore the services which had 

 been terminated.  

 

3.7 On 31st July 2012 after much exchange of correspondence 

 between Applicant and First Respondent, the parties agreed to 

 mutually cancel the service agreements. The parties then 

 discussed and agreed on the hand over process. The details of the 

 hand-over process were captured in the minutes of the meeting. 

 The said minutes have been attached to the founding affidavit.  
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4. 

 

THE ISSUE IN DISPUTE 

 

The issue which has given rise to the dispute in this matter is whether 

as a result of the termination of the service level agreements, s197 of 

the LRA has been triggered and whether Applicant is now obliged to 

take over the employment contracts of the third to  further 

respondents as cited in the application brought in the Court a quo. 

 

5. 

 

THE RESPONDENTS’ CAUSE OF ACTION AND THE RELIEF SOUGHT 

IN THE COURT A QUO 

 

5.1 The relief sought in the Court a quo was in the nature of a 

 declarator. The Respondent’s cause of action was based on the 

 interpretation of section 197(2) of the LRA. 

 

5.2 The application in the Court a quo was brought on an urgent basis 

 where the following relief was sought: 

 5.2.1 declaring that with effect from 1 August 2012, the   

  employment contract of the employees listed in annexure A 

  were transferred to the Applicant, alternatively the service  
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  appointed by the Applicant, in terms of section 197(2) of  

  the LRA; 

 

 5.2.2 directing the Applicant or/and any new or service provider  

  appointed by it to comply with the provisions of section 197 

  in relation to the transfer of the employees listed in   

  annexure A from the First Respondent to the Applicant  

  and/or the new service provider appointed by the Applicant. 

 

 5.2.3 directing that any party that opposes this application be  

  ordered to pay the costs thereof. 

 

5.3 In response to the relief sought by the Respondent, the Applicant 

 opposed the relief sought on the basis that the consequences of 

 the termination of the two agreements concluded between the 

 parties was that the first respondent would exit the scene with all 

 its equipment and its employees. A new contractor will then 

 render similar services with its own equipment and its own 

 employees. In simple terms, it is the Applicant’s case that the 

 provisions of section 197(2) of the  LRA will not apply to the 

 factual circumstances arising from the agreements concluded 

 with the First Respondent after cancellation of the agreements. 
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5.4 The Court a quo concluded that section 197 had been triggered as 

 a result of the cancellation of the service-level agreements. In 

 arriving at its decision, the Court a quo per Rabkin-Naiker J, 

 stated as follows: 

 

  "in my judgment, on the facts and circumstances of this case, the 

 infrastructure for conducting the business in question does not 

 remain in the hands of First Respondent the outsourcee. It is 

 albeit temporarily, in the hands of the original outsourcer, 

 Applicant. The “holding operation” that Applicant itself avers it is 

 involved in, cannot be immune to the operation of s197. This is 

 the case, notwithstanding the reason for the cancellation of the 

 contract with First Respondent.” 

 

5.5 The Court a quo rejected the argument of the Applicant that the 

 facts of this case are distinguishable from the Aviation Union of 

 South Africa and Another v South African Airways Pty Ltd 

 and  Others 2012 (1) SA 321 CC (“the SAA case”) in the  sense 

 that  there was no transfer of infrastructure from Applicant to 

 First Respondent and as a result all the infrastructure remained 

 safely in Applicant’s hands as an indication that no transfer could 

 have been effected in terms of s197. The Court a quo found that 

 S197 will always apply where the requirements expressed in the 

 SAA case are met. The Labour Court also considered the cases of 
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 National Education Health and Allied Workers Union v UCT 

 and  Others 2003 (3) SA CC, SAMWU v Rand Airport 

 Management Co (Pty) Ltd and others 2005 (26) ILJ 67  (LAC)

 in arriving at its decision. The Court a quo referred extensively on 

 these cases in the interpretation of S197. The judgment of the 

court  

a quo is attached hereto marked as annexure “MM1”. 

 

6. 

 

AD APPLICATION FOR LEAVE TO APPEAL TO THE LABOUR 

APPEAL COURT 

 

6.1 On 5 September 2012, the Applicant filed a notice of Application 

 for Leave to Appeal wherein it sought to appeal to the Labour 

 Appeal Court against the whole of the judgement and order of the 

 Court a quo granted on 31 August 2012. 

 

6.2 The application for leave to appeal was based on the following 

 grounds: 

 

 6.2.1 The learned Judge erred in finding that transfer of a   

  business has taken place in this case and the provision of  

  section 197 of the LRA were triggered; 
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 6.2.2 The learned Judge erred in not appreciating that in    

  determining whether or not there had been a transfer of  

  business as a going concern, as contemplated in S197, she 

  was required to have regard to all the relevant    

  considerations – statutory, factual and contextual; 

 

 6.2.3 The learned Judge erred in not having regard, alternatively 

  sufficient regard, to the constitutional and statutory matrix 

  under which the Applicant is required to operate; 

 

 6.2.4 The learned Judge erred in not taking into account all the  

  relevant facts and circumstances and in particular the  

  agreements between the parties; 

 

 6.2.5 The learned Judge erred in not taking into account,   

  alternatively not sufficiently taking into account, that clause 

  19 of the agreement sets out expressly that on the   

  termination of the agreements the First Respondent is  

  required to  hand over to the Applicant the deliverables and  

to exit the  scene;  

 

 6.2.6 The learned Judge erred in placing undue emphasis on the  

  handover process, which in any case was necessitated  
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  because the First Respondent had committed a fundamental 

  breach of the agreements. The effect of the judgment and  

  order is to allow the First Respondent to profit from its 

 unlawful conduct; 

 

 6.2.7 The learned Judge erred in effect holding that the handover 

  process, which did not constitute a formal or written   

  agreement, served to override the express provisions of the 

  agreements and the Municipal Finance Management Act 56 

  of 2003, which require any amendments of the agreements 

  to be in writing; 

 

 6.2.8 The learned Judge erred in not finding that in effect the  

  termination of the agreements did not constitute the   

  transfer of a business as a going concern but simply meant 

  that, in respect of the maintenance agreement, what the  

  First Respondent had been required to perform by the  

Applicant until a new service provider is appointed, after the 

 provisions of the MFMA relating to the procuring of goods  

 and services had been complied with; 

 

 6.2.9 The learned Judge erred in not correctly applying to the  

  facts of this case the principles applicable to transfers of  

  business as going concerns as these principles have been  



 13 

  laid down by the Constitutional Court and the Labour Appeal 

  Court; 

 

 6.2.10 In addition, the learned Judge erred in relying on   

  Harsco Metals SA (Pty) Ltd v Arcelormittal SA Ltd  

  (2012) 33 ILJ 901 (LC) for the conclusions she arrived  

  at: Harsco is not only distinguishable on the facts but  

  also does not provide support for the conclusions   

  reached by the learned Judge on the facts of this   

  case; 

 

 6.2.11The learned Judge erred in not taking into account   

  that in Harsco the Court expressly stated (at    

  paragraph 38) that in that case the decisive factors   

  triggering S197 were that the new service providers   

  had agreed to purchase some of the old employer’s   

  assets and to employ a significant number of the old   

  employer’s employees and that but for those factors   

  there would simply have been the termination of one  

  contract and the beginning of another and not the   

  transfer of a business as a going concern. 

 

6.3 On 20 September 2012, the Court a quo granted the Applicant 

 leave to appeal to the Labour Appeal Court. Subsequent to the 
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 granting of the leave to appeal, on 11 October 2012, the Applicant 

 filed a notice to appeal in the Labour Appeal Court relying on the 

 same grounds of appeal set out in paragraph 7.2 supra.  

 

7. 

LABOUR APPEAL COURT 

 

7.1 The appeal in this matter was heard on 14th March 2014, where 

 it was argued on behalf of the Applicant that s197(2) of the 

 LRA had not been triggered. This argument was premised on the 

 fact that s197(2) requires there has to be a transfer of a business 

 and what factually happened in the case at hand did not result in 

 an actual transfer of the business. It was further argued that the 

 learned Judge in the court a quo actually incorrectly believed that 

 there had been a transfer of a holding operation and that it was 

 that incorrect belief which led to the court ruling that s197 had 

 been triggered. 

 

7.2 The SAA case was also  discussed by the  Applicant. It was  argued 

 that there was a factual difference between the SAA  case and the 

 case at hand. The reason for this was that in the SAA case, SAA 

 had transferred certain equipment to the  contractor which was 
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 transferred back at the end of the  tender. In the case at hand 

 there had been no transfer of any  sort by Applicant. 

 

7.3 The Applicant’s argument rested on the fact that there had not 

 been transfer of a business as required by s197 and therefore 

 s197 had not been triggered.  

 

THE RESPONDENT'S ARGUMENT 

 

7.4 The respondents commenced their case by handing in the case of 

 Unitrans Supply Chains Solutions (Pty) Ltd and Others v 

 Nampak Glass Ltd and Others (2014) ZALCJHB. In this case  a 

 warehousing function had been outsourced to Unitrans. Nampak 

 owned the warehouse. Using this case, the Respondent argued 

 that the reason for termination of an agreement is irrelevant to 

 the question of whether or not there had been a transfer of a 

 business as contemplated in s197.  

 

7.5 The respondents contend that s197 would apply irrespective of 

 the intentions of the parties. The Applicant on the other hand 

 further argued that the Unitrans case was distinguishable from 

 the facts of the case at hand.  
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8. 

 

JUDGMENT OF THE LABOUR APPEAL COURT  

 

8.1 The applicant’s application was dismissed by the Labour Appeal 

 Court with costs. In arriving at its conclusion, the court examined 

 s197 and also considered the SAA, the NEHAWU and 

 UNITRANS cases supra. In relation to the SAA case the court 

 looked at the fact that what had been examined in the SAA case 

 was the so- called second-generation transfer.  

 

8.2 After having examined the above-mentioned cases, the Labour 

 Appeal Court stated that the question was whether the activities 

 conducted by First Respondent constituted a set of activities 

 which represents an identifiable business undertakings so that 

 when termination of an agreement between First Respondent and 

 Applicant takes place, it can be said that this set of activities, 

 which constitutes a discrete business undertaking has now been 

 taken over by another party.  

 

8.3 The court concluded that the uncontested facts in this case are 

 that the assets, both tangible and intangible were required to 

 operate the project. Furthermore, the entire operation was  

 transferred to City Power (Pty) Ltd in terms of the handover 
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 process. Thus ultimately what had occurred was that a business of 

 providing a system of prepaid electricity to residents of Alexandra 

 continues, save that it was now conducted by a different entity. It 

 was based on this and the fact that the court is bound by an 

 existing Constitutional Court Judgment in the SAA case that the 

 court concluded that a transfer of a business had taken place and 

 therefore s 197 had been triggered. 

 

8.4 Having reached this conclusion, the court was however concerned 

 about the implications of the SAA case when it comes to Organs 

 of State as can be seen from paragraph 27 of the judgment and it 

 was for this reason that the judgments had been delivered to the 

 Minister of Labour for consideration. 

 

8.5 The judgment of the Labour Appeal Court is attached hereto  

marked as Annexure “MM2”. 

 

9. 

 

THE APPLICANTS’ CASE IS DISTINGUISHABLE FROM THE SAA 

CASE AND CASES RELIED ON BY THE LABOUR APPEAL COURT 

 

9.1 This case is distinguishable from the SAA case in that, in the SAA 

 case there had been a transfer of certain equipment to the 
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 contractor which was transferred back at the end of the tender. In 

 the case at hand there had been no transfer of any sort by 

 Applicant to First Respondent. Therefore what in essence is in 

 dispute is factually what happened when the contract  

 terminated. It is the Applicant’s case that there had not been a 

 transfer of a business of any sort and therefore s 197 (2) could 

 not have been triggered. 

 

9.2 The facts of the Applicant’s case are not only distinguishable from 

 the SAA case and the other cases relied upon by the Labour 

 Appeal Court in dismissing the appeal but also on the absurd 

 consequences which would flow if s 197 were to be triggered at 

 the end of every tender. This statement is made with reference to 

 paragraph 27 of the Labour Appeal  Court Judgment, wherein the 

 court stated: 

 

   “I reach this decision with some anxiety. The implication  

     of the jurisprudence of the Constitutional Court in Aviation 

    Union supra, means that where an organ of State such as 

    the municipality enters into an outsourcing agreements for 

    a defined period, it runs the risk, upon the termination of  

    that contract, that the municipality is required to assume  

  the obligation of financing the ongoing employment   

  contracts of those who had previously been employed by  
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  the initial service provider. This concern is raised within the 

  specific context of a second generation transfer as applied  

  both in Aviation, supra and in this case. The consequence of 

  the application of s 197 of the LRA to second generation  

  transfers may be to impose significant financial burdens on 

  municipalities which are already constrained by limited  

  available public resources to fulfil their important obligations 

  of providing services to all residents who fall within their  

  jurisdiction”. 

 

9.3 Therefore the crux of the argument should not be on whether s 

 197 has actually been triggered but rather the challenge should 

 be focused on the interpretation of s197 and the interest of justice 

 which requires a reconsideration of this section purely as a result 

 of the absurd consequences which flow from the operation of this 

 section in light of the existing jurisprudence. 

 

10. 

 

CONSTITUTIONAL ISSUES 

 

Section 197 promotes the right to fair labour practices, guaranteed by 

section 23 of the Republic of South Africa Constitution Act 108 of 1996 

(“the Constitution”). I am advised  that the right to fair labour practices 
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is enjoyed by both the employer and employees. Therefore in 

interpreting the provisions of section 197, not only the rights of the 

employees should be taken into consideration but a balance should be 

struck. 

10.1 In this matter, the interpretation of section 197 by the 

Court a  quo  and the Labour Appeal Court failed to consider 

that the facts herein are distinguishable from the SAA case 

which was decided  by this Honourable court. 

10.2 The interpretation of section 197 by the Labour Appeal Court 

and the consequential effect thereof, violates the Applicant’s 

right of  fair labour practice as provided for in section 23 of the 

Constitution and freedom to contract. 

10.3  In interpreting section 197, the Labour Appeal Court failed to 

take into account the express terms of the contracts concluded 

between the parties, in particular post the termination thereof 

vis–a-vis the employees of the Respondent as a service 

provider. Firstly, in terms of clause 2, the commencement date 

was 1 November 2010 and was to endure until 31 October 

2013, unless terminated earlier. Secondly, under clause 8, the 

applicant was to supply all labour, safety equipment, tools and 

machinery for the tasks allotted by the project Engineer. 

Thirdly, clause 19 sets out what is to happen upon completion 
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of the services or earlier termination of the contract: the First 

Respondent must return all Applicant’s material. Fourthly, 

clause 22 expressly sets out that the relationship between the 

parties is that the First Respondent is an independent 

contractor of the Applicant. Clause 25 requires any 

modification, addition to or alteration of the agreement to be 

in writing and signed by both parties. 

10.4 In interpreting the provisions of section 197, it was important 

to take into account the provisions of section 116 of the 

Municipal Finance Management Act 56 of 2003 (“the MFMA”) 

which provides that a contract or agreement procured through 

the supply chain management system of a municipal entity 

must, among other things, be in writing and stipulate the 

terms and conditions of the contract.  

10.5 Section 116(3) further requires that such an agreement may 

be amended by the parties but only after the reasons for the 

proposed amendment have been tabled in the council of the 

municipality or in the case of a municipal entity, in the council 

of its parent municipality and the local community has been 

given reasonable notice of the intention to amend the contract 

or agreement and notice has been given for the submission of 

representations to the municipality entity.  
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10.6  The effect of the interpretation of section 197 by the Labour 

Appeal Court constituted an amendment to the contracts 

concluded between the Applicant and the First Respondent 

without taking cognisance that such amendment contravened 

the provisions of section 116 of the MFMA. The effect thereof 

also affected the interests of other parties, namely the parent 

municipality of the Applicant and the local community. 

10.7 The Applicant was established as a municipal entity in terms of 

section 86C of the Local Government Municipal Systems Act 32 

of 2000 (“the Systems Act”). Part 4 of Chapter 7 apply in 

respect of the parent municipality employees and while 

Applicant is required to comply with its own Recruitment and 

Selection Policy procedures. To this end, a change in 

headcount within the Applicant must be planned and approved 

at the time of the annual budget. The salaries payable and the 

suitability of employees for specific positions are also taken 

into consideration during the employment process, particularly 

against an approved budget. The recruitment policy of the 

Applicant requires that internal applicants be given preferential 

consideration for job opportunities with the Applicant and 

where there are no suitable internal candidates, proper 

advertisement to attract the desired talent should be done. 
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10.8 In emphasising the consequential effects of imposing 

employees on the Applicant which is an organ of state and 

obligated to not only comply with its contractual obligations 

but also relevant and applicable statutory obligations as set 

out above, it is apposite to refer the Honourable Court to the 

concerns raised by the Labour Appeal Court in paragraphs 27, 

28 and 29 of the Judgement:  

  [27] "I reached this decision with some anxiety. The  

   implication of the jurisprudence of the   

   constitutional court in AVIATION UNION  

   supra, means that when an organ of state such 

   as the municipality enters into an outsourcing  

   agreement for a defined period, it runs the risk, 

   upon the termination of the contract, that the  

   municipality is required to assume the obligation 

   of financing the on-going employment contracts 

   of those who had previously been employed by 

   the initial service provider. This concern is  

   raised within the specific context of second- 

   generation transfer as applied to both the  

   AVIATION UNION, supra and in this case. The 

   consequences on the application of section 197 

   of the LRA to second generation transfers may  
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   be to impose significant financial burdens on  

   municipalities which are already constrained by 

   the limited available public resources to fulfil  

   their important obligations of providing services  

   to all residents who fall within their jurisdiction. 

  [28] “It may be that consideration should be given by 

   the legislature as to whether section 197,  

   viewed within the specific context of the second 

   generation transfer, should be applicable to  

   such contracts. For this reason a copy of this  

   judgment will be delivered to the Minister of  

   Labour for consideration.  

  [29] “In my view however, the law has been set out  

   by the Constitutional Court in AVIATION  

   UNION. The principles set out therein are  

   applicable to this case and I accept that the only 

   reason available on the record as to why there  

   was no transfer of employees to Appellant was  

   because of the latter’s refusal to assume the  

   role of employer. On the paper as presented to 

   the court a quo the provisions of section 197  

   were manifestly applicable to this case.” 
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10.9 Unlike in the SAA case where the South African Airways is a 

commercial enterprise, the Applicant which is an organ of state 

provides basic services to  the local community including the 

indigent. The interpretation of section 197 by the Labour 

Appeal Court should have been distinguished from the facts in 

the SAA case. The concerns raised by the Labour Appeal Court 

should not have been considered in isolation to the 

interpretation of section 197 which will affect the constitutional 

obligations of the Applicant to provide basic services. 

10.10 The referral of the order to the Minister of Labour for her 

consideration does not provide an answer to the constitutional 

crisis created by the Labour Appeal Court’s interpretation of 

section 197, unless this Honourable Court intervenes in 

providing certainty on the contextual interpretation of the 

section in particular circumstances of the Applicant and like 

organs of state.  

10.11   Consequently, I am advised that the Applicant has   

 made out a case that there is a constitutional matter   

 to be adjudicated by the Honourable Court. 
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11. 

SUMMARY OF GROUNDS OF APPEAL 

11.1 The Applicant’s grounds of appeal are the following: 

11.1.1 The learned Judge erred in finding that transfer of a   

business has taken place in this case and the 

provision of section 197 of the LRA were triggered; 

 

11.1.2 The learned Judge erred in not appreciating that in 

determining whether or not there had been a transfer 

of business as a going concern, as contemplated in 

S197, he was required to have regard to all the 

relevant considerations – statutory, factual and 

contextual; 

 

11.1.3 The learned Judge erred in not having regard, 

alternatively sufficient regard, to the constitutional 

and statutory matrix under which the Applicant is 

required to operate; 

11.1.4 The learned Judge erred in not taking into account all 

the relevant facts and circumstances and in particular 

the agreements between the parties; 
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11.1.5 The learned Judge erred in not taking into account, 

alternatively not sufficiently taking into account, that  

clause 19 of the agreement sets out expressly that on 

the termination of the agreements the Applicant is 

required to hand over to the Applicant the deliverables 

and to exit the scene;  

 

11.1.6 The learned Judge erred in placing undue emphasis on 

the handover process, which in any case was 

necessitated because the First Respondent had 

committed a fundamental breach of the agreements. 

The effect of the judgment and order is to allow the 

First Respondent to profit from its unlawful conduct; 

 

11.1.7 The learned Judge erred in effect holding that the 

handover process, which did not constitute a formal or 

written agreement, served to override the express 

provision of the agreements and the Municipal Finance 

Management Act 56 of 2003, which require any 

amendments of the agreements to be in writing; 

 

11.1.8 The learned Judge erred in not finding that in effect 

the termination of the agreements did not constitute 

the transfer of a business as a going concern but 
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simply meant that, in respect of the maintenance 

agreement, what the Applicant had been required to 

perform by the Applicant until a new service provider 

is appointed, after the provisions of the MFMA relating 

to the procuring of goods and services had been 

complied with; 

 

11.1.9 The learned Judge erred in not correctly applying to 

the facts of this case the principles applicable to 

transfers of business as going concerns as these 

principles have been laid down by the Constitutional 

Court and the Labour Appeal  Court; 

 

11.1.10 In addition, the learned Judge erred in relying on 

Harsco Metals SA (Pty) Ltd v Arcelormittal SA  

Ltd (2012) 33 ILJ 901 (LC) for the conclusions he 

arrived at: Harsco is not only distinguishable on the 

facts but also does not provide support for the 

conclusions reached by the learned Judge on the facts 

of this case; 

 

11.1.11 The learned Judge erred in not taking into account  

   that in Harsco the Court expressly stated (at   

   paragraph 38) that in that case the decisive factors  
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   triggering S197 were that the new service providers  

   had agreed to purchase some of the old employer’s  

   assets and to employ a significant number of the old  

   employer’s employees and that but for those factors  

   there would simply have been the termination of one 

   contract and the beginning of another and not the  

   transfer of a business as a going concern. 

 

12. 

AD CONDONATION 

 

12.1 After studying the judgment delivered by the court a quo on 29 

May  

2014 and also after having considered its implications internally 

for the Applicant, I instructed Mr Bartlett Hewu (“Mr Hewu”) from 

the Applicant’s attorneys of record on 5 June 2014 to brief new 

Counsels with a view to lodging an appeal to this Honourable 

Court. Indeed, new Counsels (a Silk and a Junior) were duly 

appointed by our attorneys of record on 10 June 2014 and on 21 

June 2014 Counsels prepared a memorandum/opinion weighing 

the merits of the case and the prospects of success. 

Notwithstanding the memorandum/opinion received from 

Counsels the instructions given to our attorneys of record 
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including Counsels were that they should proceed with the 

preparation of the leave to appeal application papers. 

 

12.2 A lot of issues arose from the aforementioned  

memorandum /opinion which had to be clarified by Counsels and 

at all material times the understanding between our attorneys of 

record and Counsels was that Counsels were busy preparing the 

necessary leave to appeal application papers as they never 

indicated that they were no longer available to proceed and 

represent the Applicant in this matter.  Whilst we were awaiting 

clarity from Counsels, upon enquiring (through our attorneys of 

record) as to the readiness of the appeal papers on 26 June 2014, 

Mr Hewu received an e-mail response on 30 June 2014 from the 

Silk’s personal assistant advising that the Silk was away, 

overseas, and would only be returning to the country on 9 July 

2014.  

 

12.3 Upon the return of the silk from overseas, we were advised that  

they were busy preparing a supplementary memorandum/opinion 

including the appeal papers which would be received shortly. On 

18 July 2014 we received the supplementary 

memorandum/opinion from Counsels which, among others, 

opined that in light of the further critical issues raised in their 

supplementary memorandum/opinion they were of the view that 
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they were not suitable to bring this matter to this Honourable 

Court and as such the services of alternative Counsels should be 

procured to prepare the necessary appeal papers and bring this 

matter to this Honourable Court. 

 

12.4 On 23 July 2014 our attorneys of record received all briefs from 

the  

erstwhile Counsels and procured the services of a further new 

team of Counsels who were duly briefed on 25 July 2014, who 

prepared and launched these proceedings. I attach hereto a 

confirmatory affidavit of Mr Hewu in support of the application for 

condonation and further as proof of the averments made in the 

foregoing paragraphs including this paragraph 12.4 marked as 

Annexure “MM3”.  

 

12.5 It is my humble submission that, in light of the foregoing  

developments, there has been no inordinate delays on the part of 

the Applicant in bringing this application and it would be in the 

public interests that this Honourable Court hears this application. 

13. 

PROSPECTS OF SUCCESS 
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13.1 It is respectfully submitted that this application raises a 

constitutional question that warrants a hearing by this Honourable 

Court especially in the face of the concerns raised by the Labour 

Appeal Court in relation to the effect the interpretation of section 

197 per the Labour Appeal Court will have on the Organs of State. 

 

13.2 This Honourable Court has already pronounced on the 

interpretation of section 197 in the SAA case and therefore there 

is no other forum that can sit in review of that decision except this 

forum. 

 

13.3 The Applicant therefore submits that this application has raised a 

constitutional issue that warrants the audience of this Honourable 

Court. 

 

14. 

RELIEF TO BE SOUGHT ON APPEAL 

 

14.1 In the event that leave to appeal is granted, and the appeal is 

upheld, Applicant will seek an order in the following terms: 

14.2 That the appeal be upheld; 

14.3 That the costs of the Labour Court and Labour Appeal Court 
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granted on 31 August 2012 and 29 May 2014, be set-aside. 

15. 

CONCLUSION 

It is respectfully submitted that: 

15.1 This matter involves constitutional issues; 

15.2 This application for appeal has good prospects of success; and 

15.3 The outcome of the matter will affect not only municipal entities 

but all organs of state. 

 

Wherefore I pray for the order as set out in the Notice of Motion. 

 

____________ 
DEPONENT 

 

SIGNED and sworn to before me at _______________________    on 

the _____ day of ____________________2014, the deponent having 

acknowledged that he/she knows and understands the contents of this 

affidavit and all the provisions of Act 16 of 1963 and the Regulations 

promulgated in terms thereof concerning the taking of the oath having 

been complied with in my presence and within the area for which I have 

been appointed as Commissioner of Oaths. 
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_______________________ 

COMMISSIONER OF OATHS 
 

Capacity: 

Full Names: 

Physical Address:  


