
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO: CCT133/14 

In the matter between: 

 

CITY POWER (PTY) LTD Applicant 

 

and 

 

GRINPAL ENERGY MANAGEMENT SERVICES 

(PTY) LTD First Respondent 

 

NATIONAL UNION OF MINEWORKERS Second Respondent 

 

EMPLOYEES LISTED IN ANNEXURE ‘A’ TO THE  

NOTICE OF MOTION Third Respondent 

  

FIRST RESPONDENT’S HEADS OF ARGUMENT 

  

 

Introduction ……………………………………………………….… p 2 

Background ……………………………………………………….… p 3 

Summary of Grinpal’s argument ……………………………………. p 7 

The legislative framework …………………………………………... p 10 

Submissions in respect of the questions posed in the Directions …… p 16 

Section 197 – Legal principles ……………………………………… p 18 

Transfer ………………………………………………………. p 21 

Business or service ………………………………………….... p 26 

Transfer as a going concern …………………………………… p 27 



2 
 

Is there a transfer in the present case? ……………………...…. p 29 

The condonation application  and the application for leave to appeal  

Delay ………………………………………………………….. p 34 

Explanation for delay………………………….………………. p 35 

Prospects of success on appeal…...……………………………. p 36 

The role of the Labour Appeal Court as a specialist appellate court ..... p 37 

The matter does not raise a constitutional issue ………………………. p 39 

The appeal does not raise an arguable point of law of general public importance 

which ought to be considered by this Court ………………….… p 40 

Appeal on the facts ……………………………………………………. p 44 

Conclusion …………………………………………………………….. p 45 

Introduction 

1. The applicant (‘City Power’) seeks leave to appeal against the judgment 

of the Labour Appeal Court, in which it was held that the termination by 

City Power of contracts it had concluded with the first respondent 

(‘Grinpal’) for the provision of electricity supply services, triggered the 

application of section 197 of the Labour Relations Act, 66 of 1995 (‘the 

LRA’). 

2. The key issue for determination is whether a municipal entity is exempt 

from the provisions of section 197 of the LRA. City Power argues that it 

should be exempted, given its statutory status and obligations as a 

municipal entity, and the negative impact on its planning and budgetary 
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processes if section 197 is held to apply to it. Grinpal argues that section 

197 applies to organs of state, and to the external commercial ventures 

that an organ of state establishes as a vehicle in which to fulfil its 

statutory obligations, such as the provision of electricity. 

3. While City Power also disputes that section 197 finds application on the 

facts, this argument is fallacious – the facts overwhelmingly indicate that 

the business or service – that of providing electricity to the residents of 

Alexandra, transferred from Grinpal to City Power with effect from 31 

July 2012, upon conclusion of the handover process whereby City Power 

took over the assets, infrastructure, databases, software and all other 

assets and equipment necessary to provide electricity services to 

Alexandra, on an ‘as is’ or going concern basis. 

4. The application for leave to appeal was filed 30 days out of time, and City 

Power seeks condonation for this delay, and the failure to timeously file 

the appeal record. Grinpal opposes the first application for condonation, 

and abides the decision of the Honourable Court in respect of the second 

condonation application. 

Background 
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5. City Power (Pty) Ltd (‘City Power’) is a private company, wholly owned 

by the City of Johannesburg Metropolitan Municipality (‘the City’), 

which renders electricity supply services on its behalf in Johannesburg 

and surrounding areas. 

6. During 2003, City Power engaged the services of Grinpal Energy 

Management Services (Pty) Ltd (‘Grinpal’), to install, roll out and operate 

a pre-paid electricity supply and metering system in Alexandra Township.  

7. During March 2012 City Power purported to cancel all agreements with 

Grinpal. After lengthy negotiations, it was agreed that the contractual 

relationship would terminate with effect from 31 July 2012. Grinpal 

continued providing services as before, until this date. At the time, 

Grinpal employed 41 dedicated personnel who worked exclusively on this 

project.
1
 

8. During July 2012 a handover process was undertaken in which various 

infrastructure, assets, computer systems and programs, tools and 

equipment were transferred from Grinpal to City Power.
2
 The sole aim of 

the handover process was to ensure that the services rendered by Grinpal 

to City Power (effectively the provision of pre-paid electricity to over 

                                                 
1    The third respondent, whose details appear at Volume 1, p5 
2 The position as at 31 July 2012 is set out in para 39 of the Founding Affidavit (FA), Vol 1 p17, and is 

not disputed in the Answering Affidavit (AA), Vol 4 p276. 
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30,000 households in Alexandra, Johannesburg) would continue to 

operate smoothly after 31 July 2012.
3
 It was envisaged that City Power 

itself would operate such services with effect from 1 August 2012, and 

would possibly outsource the services in due course. 

9. With the exception of certain communication equipment, software and 

contracts, and the acknowledgement of the transfer of the affected 

employees, a complete handover of all of Grinpal’s operations performed 

under the contracts with City Power, was effected to City Power by the 

end of July 2012, and City Power then provided the services that Grinpal 

provided up until 31 July 2012.
4
 

10. City Power refused to acknowledge the application of section 197 of the 

Labour Relations Act 66 of 1995 (‘The LRA’) to the termination and 

handover, and Grinpal brought an urgent application for declaratory relief 

in the Labour Court. City Power opposed the application. The Labour 

Court, per Rabkin-Naicker J, held that the termination by City Power of 

the contracts with Grinpal, and the transfer of the service of providing a 

pre-paid electricity service to the residents of Alexandra, constituted a 

                                                 
3 The aim of the handover process was for City Power to take over the Grinpal Pre-Paid system ‘as is’ 

– See ‘Takeover meeting minutes’, Vol 3 p229. 
4  The full details of the transfer of the ‘business’ are set out in FA para 106, Vol 1 p44-46. In 

particular, at para 106.10 the allegation is made that ‘The business – that of providing a system of 

pre-paid electricity supply to residents of Alexandra – remains the same after the transfer, but is now 

in different hands. The same meters, transmission units, electrical systems, software, infrastructure 

and intellectual property remain in place.’ The detailed factual allegations in this paragraph are not 

seriously contested, and are met with a bare denial by City Power – AA para 61 Vol 4 p 279. 
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transfer as contemplated in section 197 of the LRA, with the consequence 

that the employment of the employees cited as the third respondent, 

transferred by operation of law. 

11. With the leave of the Labour Court, City Power appealed to the Labour 

Appeal Court. The Labour Appeal Court dismissed the appeal.
5
 In an 

obiter dictum at the conclusion of his judgment, Davis JA (writing for the 

full Court) expressed some concern that the application of section 197 in 

the sphere of local government could have unintended and adverse 

impacts on the limited financial resources within which local government 

operates.
6
 The learned Judge ordered that a copy of the judgment be 

delivered to the Minister of Labour, in order to consider whether 

legislative changes were required.
7
 

12. The learned Judge concluded by stating that the law as it stood, and as set 

out by this Court in Aviation Union, undoubtedly did apply to organs of 

state, including local government.
8
 

13. City Power now seeks leave to appeal to the Constitutional Court against 

the judgment of the Labour Appeal Court.
9
 Grinpal opposes the 

                                                 
5  LAC Judgment, Volume 6 p376 
6  Judgment, para 27, Vol 6 p388-389 
7  Judgment, para 28, Vol 6 p389 
8  Judgment, para 29, Vol 6 p389 
9  Application for leave to appeal, Vol 6 p391 
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application for leave to appeal, and the accompanying application for 

condonation for the late filing of the appeal.
10

 

14. On 30 September 2014, the Registrar issued directions to the parties, 

calling for the submission of statements in respect of agreed and disputed 

facts, and calling on the parties to present written and oral argument on 

both the application for leave to appeal and the merits of the appeal 

itself.
11

 The directions state further that: 

“5.  The written argument must include submissions on whether, in view of section 

152 of the Consitution, read with sections 76, 80 and 81 of the Local 

Government: Municipal Systems Act, 32 of 2000 – 

(a)  the service agreements concluded by the applicant and first respondent 

had the effect of transferring the municipal service of providing 

electricity from the applicant to the first respondent; and 

(b)  if the service agreements did have this effect, the service was 

transferred back to the applicant upon termination of the agreements as 

a going concern as envisaged in section 197 of the Labour Relations 

Act, 66 of 1995.”
12

 

 

Summary of Grinpal’s argument 

15. Section 197 of the LRA varies the common-law consequences of a 

transfer of a business as a going concern in order to preserve security of 

employment for employees in the business. The LRA provides that in the 

                                                 
10  Answering affidavit in the Application for leave to appeal, Vol 6 p433 
11  Directions, Vol 6 p450 
12  Directions, Vol 6 p451 
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case of a transfer of a type identified by that section, the contracts of 

employment which existed immediately before are transferred to the 

transferor or new employer, by operation of law. 

16. The section requires (i) a transfer, (ii) of a business (in whole or in part), 

(iii) as a going concern.  

17. It is the substance of the transaction, not the label affixed to it, which is 

important. 

18. Outsourcing agreements, where an employer outsources a portion of its 

business, usually meet these criteria. The termination of the outsourced 

service contract may or may not be a further transfer (a ‘second 

generation’ transfer), but this will depend on the facts. What is critical is 

whether the components of the original business are transferred to the 

third party or transferred back to the original employer, as the case may 

be. Often this is clarified in the original outsourcing agreement which 

may provide for the return of assets or components of the business to the 

original employer, upon termination of the agreement. 

19. The Constitutional Court has held that in respect of second-generation 

outsourcing: 
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19.1. Section 197 is consistent with the Constitutional right to fair labour 

practices; 

19.2. The question is not what ‘generation’ of outsourcing the transaction 

in question is. The only enquiry is whether there is a transfer of a 

business or part of a business as a going concern, on the facts. 

20. The facts in this case clearly indicate that City Power was the original 

employer who outsourced the provision of electrical services in Alexandra 

by use of pre-paid meters, to Grinpal. On termination of that contract, the 

essential components of that business were transferred back to City 

Power. The requirements for a transfer in terms of section 197 were 

therefore fulfilled. 

21. The fact that City Power carries out the City of Johannesburg’s 

obligations as a municipality in terms of section 152 of the Constitution, 

does not make difference to the position: 

21.1. Section 152 of the Constitution requires a municipality to provide 

municipal services in a sustainable manner. 

21.2. Electricity is a service which the municipality is constitutionally 

obliged to provide. 
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21.3. City Power is an independent legal entity which is established and 

contracted by a service agreement to carry out the City of 

Johannesburg’s constitutional and statutory obligations concerning 

electricity. Although City Power is an organ of state, because of its 

ownership by the City, it is not the entity which bears the duty 

referred to in section 152 – that is the duty of the municipality. 

21.4. City Power contracts with the City concerning the relevant aspects 

of electricity supply. It has its own budget and is responsible for the 

costs of supply of the electricity. The nature, composition and size 

of its workforce and the costs of salaries is for City Power to 

determine, not the City (who only carries out an oversight role as 

shareholder and parent municipality). 

21.5. It is difficult to see, therefore, how section 152 and the statutory 

obligations imposed by the Municipal Systems Act impact on the 

constitutional validity, interpretation or application of section 197. 

22. The answers to the questions raised by the Honourable Court in paragraph 

5 of the Directive are as follows: 

22.1. (a)  No. 



11 
 

22.2. (b)  Not applicable. 

The legislative framework 

23. The Constitution defines a municipality as the local sphere of 

government.
13

 “A municipality has the right to govern, on its own 

initiative, the local government affairs of its community subject to 

national and provincial legislation, as provided for in the Constitution.”
14

   

24. Section 152 of the Constitution
15

 reads: 

“152 Objects of local government 

  

(1) The objects of local government are- 

(a) to provide democratic and accountable government for local 

communities; 

(b) to ensure the provision of services to communities in a sustainable 

manner; 

  (c) to promote social and economic development; 

  (d) to promote a safe and healthy environment; and 

(e) to encourage the involvement of communities and community 

organisations in the matters of local government. 

  

(2) A municipality must strive, within its financial and administrative capacity, to 

achieve the objects set out in subsection (1).”  

 

25. The provision of electricity infrastructure and services clearly constitute a ‘municipal 

service’ or ‘local government matter’, which the Constitution provides falls within the 

scope of the executive authority of a municipality to adminster.
16

 

                                                 
13 Constitution, Section 40, Section 151. 
14 Constitution, Section 151(3). 
15 Constitution of the Republic of South Africa, 1996 
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26. The relevant portions of the Local Government: Municipal Systems Act
17

 read as 

follows: 

“1  Definitions 

 

‘municipal entity' means-  

 

  (a) a private company referred to in section 86B (1) (a);  

 

  … 

 

 

2 Legal nature 

  

A municipality- 

 

(a) is an organ of state within the local sphere of government exercising 

legislative and executive authority within an area determined in terms of the 

Local Government: Municipal Demarcation Act, 1998; 

  … 

 

 

76 Mechanisms for provision of services 

 

A municipality may provide a municipal service in its area or a part of its area 

through- 

 

(a) an internal mechanism, which may be- 

 

(i) a department or other administrative unit within its 

administration; 

 

 … 

 

(b) an external mechanism by entering into a service delivery agreement 

with- 

   

 (i) a municipal entity; 

… 

 

80 Provision of services through service delivery agreements with external 

mechanisms 

                                                                                                                                                     
16 Constitution, Section 156(1), read with Part B of Schedule 4 to the Constitution. “Powers and Functions of 

Municipalities: (1) A Municipality has executive authority in respect of, and has the right to administer – (a) the 

local government matters assigned to it in Part B of Schedule 4…”, which includes ‘Electricity’. 
17 Local Government: Municipal Systems Act, 32 of 2000 
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(1) If a municipality decides to provide a municipal service through a service 

delivery agreement in terms of section 76 (b) with- 

 

(a) a municipal entity or another municipality, it may, subject to 

subsection (3), negotiate and enter into such an agreement with 

the relevant municipal entity or municipality without applying 

Part 3 of this Chapter;  

 

… 

… 

  

 

81 Responsibilities of municipalities when providing services through 

service delivery agreements with external mechanisms 

  

(1) If a municipal service is provided through a service delivery 

agreement in terms of section 76 (b), the municipality remains 

responsible for ensuring that that service is provided to the local 

community in terms of the provisions of this Act, and accordingly 

must- 

(a) regulate the provision of the service, in accordance with 

section 41; 

 

(b) monitor and assess the implementation of the 

agreement, including the performance of the service 

provider in accordance with section 41; 

 

(c) perform its functions and exercise its powers in terms of 

Chapters 5 and 6 if the municipal service in question 

falls within a development priority or objective in terms 

of the municipality's integrated development plan; 

 

(d) within a tariff policy determined by the municipal 

council in terms of section 74, control the setting and 

adjustment of tariffs by the service provider for the 

municipal service in question; and 

 

(e) generally exercise its service authority so as to ensure 

uninterrupted delivery of the service in the best interest 

of the local community. 

 

 (2) A municipality, through a service delivery agreement- 

    

(a) may assign to a service provider responsibility for- 

 

(i) developing and implementing detailed service 

delivery plans within the framework of the 

municipality's integrated development plan;  
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(ii) the operational planning, management and 

provision of the municipal service; 

 

(iii) undertaking social and economic development 

that is directly related to the provision of the 

service; 

    

(iv) customer management; 

 

(v) managing its own accounting, financial 

management, budgeting, investment and 

borrowing activities within a framework of 

transparency, accountability, reporting and 

financial control determined by the municipality, 

subject to the Municipal Finance Management 

Act; 

 

(vi) the collection of service fees for its own account 

from users of services in accordance with the 

municipal council's tariff policy in accordance 

with the credit control measures established in 

terms of Chapter 9; 

 

(b) may pass on to the service provider, through a transparent 

system that must be subject to performance monitoring and 

audit, funds for the subsidisation of services to the poor; 

 

(bA) must ensure that the agreement provides for a dispute-

resolution mechanism to settle disputes between the 

municipality and the service provider; 

 

(c) may in accordance with applicable labour legislation, transfer 

or second any of its staff members to the service provider, with 

the concurrence of the staff member concerned; 

 

(d) must ensure continuity of the service if the service provider is 

placed under judicial management, becomes insolvent, is 

liquidated or is for any reason unable to continue performing its 

functions in terms of the service delivery agreement; and 

 

(e) must, where applicable, take over the municipal service, 

including all assets, when the service delivery agreement 

expires or is terminated. 

 

(3)  The municipal council has the right to set, review or adjust the tariffs 

within its tariff policy. The service delivery agreement may provide for 

the adjustment of tariffs by the service provider within the limitations 

set by the municipal council. 
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(4)  A service delivery agreement may be amended by agreement between 

the parties, except where an agreement has been concluded following a 

competitive bidding process, in which case an amendment can only be 

made after the local community has been given- 

 

(a) reasonable notice of the intention to amend the 

agreement and the reasons for the proposed amendment; 

and 

(b) sufficient opportunity to make representations to the 

municipality. 

 

(5) No councillor or staff member of a municipality may share in any profits 

or improperly receive any benefits from a service provider providing a 

municipal service in terms of a service delivery agreement.”  

 

86B Kinds of municipal entities 

 

 (1) There are the following kinds of municipal entities: 

   

(a) a private company-  

     

(i) established by one or more municipalities in terms of 

Part 2; or 

 

(ii) in which one or more municipalities haveacquired or 

hold an interest in terms of Part 2; 

 

(b)  a service utility established by a municipality in terms of Part 3; 

and 

 

(c) a multi-jurisdictional service utility established by two or more 

municipalities in terms of Part 4. 

 

   86C Establishment and acquisition of private companies 

   

(1) A municipality may, subject to subsection (2)- 

   

(a) establish or participate in the establishment of a private  

company in accordance with the Companies Act, 1973 (Act 61 

of 1973); or  

    … 

 

 86D Legal status of private companies established by municipalities  

  or in which municipalities hold interests 

  

(1) A private company referred to in section 86C (1)-  

 

    (a) is a municipal entity if a municipality, or two or more 

municipalities collectively, have effective control of the private 
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company; or 

    … 

  

(2) A private company which is a municipal entity- 

 

    (a) must restrict its activities to the purpose for which it is used by its 

   parent municipality in terms of section 86E (1) (a); and  

 

    (b) has no competence to perform any activity which falls outside the 

functions and powers of its parent municipality contemplated by 

section 8. 

 

  86E Conditions precedent for establishing or acquiring interests in  

   private companies 

  

(1)  A municipality may establish a private company or acquire an interest 

in such a company only-  

 

    (a) for the purpose of utilising the company as a mechanism to assist 

it in the performance of any of its functions or powers referred to 

in section 8; 

  

    (b) if the municipality can demonstrate that-  

    

     (i) there is a need to perform that function or power in accordance 

with business practices in order to achieve the strategic 

objectives of the municipality more effectively; and  

    

    (ii) the company would benefit the local community; and 

   

    (c) if any other conditions that may be prescribed have been complied 

with. 

  

(2)  If a municipality establishes a private company or acquires an interest in 

such a company for the purpose of using that company as a mechanism 

to provide a municipal service, Chapter 8 applies.” 

 

Submissions in respect of the questions posed in the Directions 

27. City Power is not a municipality, or a sphere of local government. Rather, 

it is a private company, wholly owned by the City, which has been 

established as an external service provider used by the City in the exercise 
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of its statutory obligation to supply electricity to its population. City 

Power has the status of a municipal entity, and operates under certain 

constraits, but it is not itself a municipality. 

28. The deponent to City Power’s answering affidavit in the main application 

states that City Power has been established in terms of section 86C of the 

Municipal Systems Act, and is consequently a ‘municipal entity’ as 

defined in the Municipal Systems Act.
18

 

29. With reference to City Power, this Honourable Court has described it as ‘a 

parastatal that is wholly owned by the City and responsible for providing 

electricity to people within the jurisdiction of the City’.
19

 

30. The appointment by City Power of Grinpal to provide certain of the 

services that City Power provides on behalf of the City, is not regulated in 

terms of the Municipal Systems Act. It is a commercial arms-length 

arrangement, that takes place on normal commercial terms, between 

private companies. The fact that the services provided ultimately fall 

under the statutory duties of the City, is neither here nor there for 

purposes of the contractual arrangements and obligations between City 

Power and its subcontractors, such as Grinpal. 

                                                 
18  Answering Affidavit, Vol 4 p262, para 10 
19  Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC), at para 4. 
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31. City Power’s reliance on section 152 of the Constitution, or legislative 

provisions of subordinate legislation such as the Systems Act or the 

Municipal Finance Management Act, are irrelevant insofar as these 

obligations relate to a municipality, and not to a municipal entity. 

32. The answer to the first question posed in the Directions is therefore ‘no’. 

The second question then falls away. We will now deal with the normal 

principles applicable to assessing whether section 197 is triggered by a 

particular set of facts. 

Section 197 – Legal principles 

33. Section 197(1) provides: 

“(1) In this section and in section 197A – 

 

(a) ‘business’ includes the whole or part of any business, trade, 

undertaking or service; and 

 

(b) ‘transfer’ means the transfer of a business by one employer (“the old 

employer”) to  another employer (“the new employer”) as a going 

concern. 

 

(2) If a transfer of a business takes place, unless otherwise agreed in terms of sub-

section (6) – 

 

(a) the new employer is automatically substituted in the place of the old 

employer in respect of all contracts of employment in existence 

immediately before the date of transfer;  

 

(b) all the rights and obligations between the old employer and an 

employee at the time of transfer continue in force as if there had been 

rights and obligations between the new employer and the employee;  

 

(c) anything done before the transfer by or in relation to the old employer, 

including the dismissal of an employee or the commission of an unfair 
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labour practice or act of unfair discrimination, is considered to have 

been done by or in relation the new employer; and 

 

(d) the transfer does not interrupt and employee’s continuity of 

employment, and an employee’s contract of employment continues 

with the new employer as if with the old employer. 

…” 
 

34. What is required to trigger the provisions of section 197 is: 

34.1. a transfer; 

34.2. of  a business (or part of a business, or a service); 

34.3. as a going concern. 

35. Section 197 alters the common law position which results from the 

transfer of a business as a going concern. Under the common law a 

transfer has the effect of terminating all contracts of employment between 

the transferring employer and the employees of the business. Section 197 

is designed to keep all contracts of employment alive and substitute the 

new owner of the business for the previous employer under those 

contracts.
20

 

36. Furthermore once a transfer of the kind identified by section 197(1) 

occurs, it automatically carries with it all contracts of employment that 

                                                 
20  Aviation Union of South Africa and Another v South African Airways (Pty) Ltd and Others  2012 (1) 

SA 321 (CC) at 332, para [39] 
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existed immediately before the transfer took place. The employment 

contracts are automatically transferred together with the business. This 

happens by operation of law. The person to whom the business is 

transferred replaces the employer in terms of the contracts of employment 

and assumes all obligations of the previous employer. The new employer 

also acquires the contractual rights of the previous employer.
21

 

37. As Jafta J stated in the Constitutional Court –  

“It must be stressed that the event which brings s 197 into play is the transfer of 

business as a going concern. The question whether the section applies to a particular 

case cannot be determined, as the Supreme Court of Appeal did, with reference to 

the label of the transaction effecting transfer. The section does not cite transactions 

to which it applies. Nor does it refer to any labels. Instead, its application must 

always be determined with reference to three requisites, namely, business, transfer 

and going concern.”
22

 

 

38. The proper approach to the interpretation of section 197 was expressed by 

the Constitutional Court in the NEHAWU judgment.
23

  The Constitutional 

Court stated that the proper approach to the construction of 197 is to 

construe the section as a whole and in the light of its purpose and the 

context in which it appears in the LRA. Regard must also be had to the 

declared purpose of the LRA to promote economic development, social 

justice and labour peace. The court stated – 

                                                 
21  Aviation Union of SA, supra, p 333, para [43] 
22  Aviation Union, supra p 333, para [44] 
23  National Education Health and Allied Workers Union v University of Cape Town and Others 2003 

(3) SA 1 (CC); (2003) 24 ILJ 95 
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“The purpose of protecting workers against loss of employment must be met 

in substance as well as in form.”
24

 

39. The purpose of the section was identified as follows: 

“Its purpose is to protect the employment of the workers and to facilitate the 

sale of businesses as going concerns by enabling the new employer to take 

over the workers as well as other assets in certain circumstances. The section 

aims at minimising the tension and the resultant labour disputes that often 

arise from sales of businesses and impact negatively on economic 

development and labour peace. In this sense, s 197 has a dual purpose, it 

facilitates the commercial transactions while at the same time protecting the 

workers against unfair job losses.”
25

 

 

40. In both NEHAWU  and Aviation Union the Constitutional Court made it 

clear that the section is designed to keep contracts of employment alive 

and to avoid dismissals. This consideration is central to the consideration 

of the section and to determining whether the facts and circumstances of a 

particular transaction constitute a transfer within the terms of the section. 

Transfer 

41. Not long after the section had been promulgated as part of the LRA, the 

Labour Court noted that there is a wide range of transactions in terms of 

which a business may be transferred. These include sale, transfer, merger, 

takeover, donation and exchange of assets. Section 197 need not be 

                                                 
24  NEHAWU, supra, para [62] 
25    at para [53] 



22 
 

limited in its application to conventional transferring transactions like 

sale.  

42. It is not even necessary that there be a contractual link between the 

transferor and the transferee.
26

  

43. It is not controversial that an outsourcing transaction (i.e where an 

employer divests itself of “non-core” activities) may constitute a section 

197 transfer.
27

  

44. For a time there was a controversy as to whether the provisions of section 

197 applied to “second-generation” outsourcing. This occurs when a 

second contractor takes over the contract from the first. The Labour Court 

in Zikhethele Trade dealt with the argument that where the contract of one 

outsourced contractor was terminated and the contract was awarded to 

another that that was not a transfer “by” the first contractor to the second. 

However, the court found that a purposive interpretation of section 197 

allowed for the view that in such cases the transfer occurs in two phases: 

in the first, the business is “handed back” to the outsourcer and, in the 

second, it is transferred to the new contractor. On this approach, section 

                                                 
26  Nokeng Tsa Taemane Local Municipality and Another v Metsweding District Municipality and 

Others (2003) 24 ILJ 2179 (LC) at 2183 and Tekwini Security Services CC v Mavana (1999) 20 ILJ 

2721 (LC); COSAWU v Zikhethele Trade (Pty) Ltd (2005) 26 ILJ 1056 (LC) 
27  NEHAWU, supra and SAMWU and Others v Rand Airport Management Co (Pty) Ltd and Others 

(2005) 26 ILJ 67 (LAC) 
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197 will apply to most, if not all second generation outsourcing 

arrangements, as well as to subsequent generations.
28

 

45. The approach of the Labour Court in Zikhethele  was subsequently 

criticized, but the issue has been resolved by the Constitutional Court in 

Aviation Union of SA and Another v S A Airways (Pty) Ltd and Others.
29

 

The majority of the Constitutional Court found that the starting point of 

the enquiry was not the word “by” in section 197(1)(b), but the 

identification of who was the old employer and new employer in the 

relevant scenario. The concepts are not static and therefore when a 

business is transferred successively between entities, each transferring 

party becomes the “old employer” and each acquiring party becomes the 

“new employer”. The question has to be determined with reference to the 

objective facts of each case. The termination of a service contract and the 

other subsequent award of it to a third party does not in and of itself 

constitute a transfer as envisaged in the section. It might be that the 

service provider whose contract has been terminated loses the contract but 

retains its business. It could then offer the same service to other clients 

with its workforce still intact. For a transfer to be established, there must 

be components of the original business which are passed on to the third 

                                                 
28  Zikhethele Trade, supra. The judgment of the Labour Court was set aside by the Labour Appeal 

Court, but on the basis that the “primary” employer had not been joined as a respondent. The LAC 

refrained from deciding whether the approach of Murphy AJ was correct or not. 
29  2012 (1) SA 321 (CC); (2011) 32 ILJ 2861 (CC) 
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party. This may be in the form of assets, or in the form of taking-over of 

workers who were assigned to provide the service. The taking over of 

workers may be occasioned by the fact that the transferred workers 

possessed particular skills and expertise necessary for providing the 

service, or the new owner may require the workers simply because it did 

not have the workforce to do the work.
30

  

46. In the Aviation Union matter S A Airways had contracted services out to a 

service provider (LGM). SAA terminated that agreement. SAA intended a 

new service provider to take LGM’s place. The Constitutional Court 

found that in those circumstances there was a transfer from LGM to the 

new employer.
31

 

47. Recently, the Labour Appeal Court had occasion to revisit the applicable 

principles relevant to transfers. In TMS Group v Unitrans
32

, the argument 

was raised that because the outgoing contractor was not the contractual 

                                                 
30  Aviation Union of SA, supra, at 334, paras [47] and [48] 
31  The position is neatly summed up by Van Niekerk J in Harsco Metals SA (Pty) Ltd v Arcelormittal 

SA and Others (2012) 33 ILJ 901 (LC) at para [15] where he says: 

 “To sum up: SAA resolves the debate on whether second (and further) generation outsourcing may in 

principle trigger the provisions of section 197. The court’s unanimous answer is that they may. The 

judgment also affirms that whether an outsourcing attracts the application of section 197 is to be 

determined in the same way as any other transfer. Section 197 is triggered when on the facts there is a 

transfer by one employer to another, in circumstances where the transferred entity is the whole or part 

of a business, and where the business (or part of it is transferred as a going concern.  If the transfer 

meets these criteria (a matter for objective determination), the transferee is substituted automatically 

and by operation of law for the transferor as the employer of the transferor’s employees engaged in 

the business on the date of the transfer.” 

 
32  TMS Group Industrial Services (Pty) Ltd t/a Vericon v Unitrans Supply Chain Solutions (Pty)  

Ltd and others [2014] 10 BLLR 974 (LAC) 
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employer of the affected employees (who were employed, for tax reasons, 

by a different company within the same group), no transfer could take 

place. The Labour Appeal Court made short shrift of this argument: 

[37] … As noted, Mr Kennedy attacked the findings of the court a quo that 

first and second respondents ought, for the purposes of this application, to be 

treated as a single entity. Mr Kennedy submitted that the affected employees 

were employed by second respondent and that the operation and functioning 

of the second respondent was not dependent upon the functions and operations 

of first respondent. Thus, the affected workers could be retained and utilised 

within the independent operations of second respondent without any threat to 

their job security. 

 

[38] That submission, however, runs counter to the evidence which was given 

by Mr Van Esch. In his answering affidavit, he averred that second respondent 

was a wholly owned subsidiary of first respondent. He averred further that 

second respondent was not a labour broker nor did it render labour broking 

services to other entities within the Unitrans group. According to Mr Van 

Esch, these employees (fourth and further respondents) worked exclusively on 

a contract entered into with third respondent and were not assigned to other 

contracts held by first or second respondent. Mr Van Esch’s affidavit makes it 

clear that it was first respondent which was the de facto employee of the 

affected employees. Accordingly, this case fits directly within the scope of the 

dictum of the European Court of Justice in Albron Catering BV v FNV 

Bondgentoten:9 

 

“Within a group of companies, there are two employers, one having 

contractual relations with the employees of that group and the other 

non-contractual relations with them, it is also possible to regard as a 

‘transferor’, within the meaning of Directives 2001/23, the employer 

responsible for the economic activity of the entity transferred which, in 

that capacity, establishes working relations with the staff of that entity, 

despite the absence of contractual relations with those staff.” 

 

[39]  The undisputed evidence clearly indicates that the real employer in this 

case, prior to the termination of the agreement with third respondent, was first 

respondent. Were Mr Kennedy’s submission to be upheld, it would create a 

simple escape device for employers who wish to evade the legitimate scope of 

section 197 by the creation of a group structure in which employees were 

formally employed by company B, albeit that it was company A for whom 

they in reality performed exclusive services. Once more the finding of the 

court a quo is, in my view, unassailable.” 
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Business or service 

48. Prior to the amendment of section 197, by Act 12 of 2002, the term 

“business” in 197(1)(a) did not include the concept of “service”. The 

amendment introduced the concept. The Labour Appeal Court examined 

what was meant by the term and approved the dictionary definition of 

“service” as being “the provision of a facility to meet the needs or for the 

use of a person or a person’s interest or advantage; assistance or benefit 

provided to someone by a person or thing…”.
33

 

49. This judgment found that the outsourcing of gardening and security 

functions at an airport were businesses within the statutory definition 

capable of being transferred in terms of section 197, despite the fact that it 

did not appear that any assets, goodwill, operational resources or even 

workforce were to be transferred. Commenting on the LAC’s judgment, 

Van Niekerk J stated: 

“No distinction was drawn [by the LAC] between a business that is largely 

employee reliant, as opposed to an asset reliant business. Nor was it suggested 

that in the former, greater weight or to be attached to the number of employees 

transferring as opposed to the latter instance, in which the number of assets 

transferring might attract greater weight. If, as in that case, a grouping of 

relatively unskilled employees and the work they perform, with no assets 

appearing to be the subject of any transfer, comprises a ‘business’ for the 

purposes of s 197, then it is difficult to conceive, in the context of an 

                                                 
33  SAMWU v Rand Airport Management Co (2005) 26 ILJ 67 (LAC) at 77 para [17]. In this matter the 

court found that a gardening service and a security service fell within the statutory definition. 
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outsourcing transaction, of an economic entity that would not be capable of 

transfer in terms of the section.”
34

 

 

50. On the present facts, there is no dispute (and can be no real dispute) that 

the provision of electricity to the residents of Alexandra, with all of the 

complex network infrastructure, assets, know-how and technology 

required to install and operate the pre-paid electricity sysyem, constitutes 

a ‘business’ or ‘service’ for purposes of section 197. 

Transfer as a going concern 

51. Section 197 does not define what is meant by a “going concern”. 

However, what is relevant is a sense of continuity in the “business” as 

defined. 

52. The NEHAWU judgment attempted to clarify that the question of whether 

a transfer as a going concern had occurred, meant examining a number of 

different factors, non of them identified as being decisive on their own. 

These included questions such as whether there had been a transfer of 

assets both tangible and intangible, whether or not workers are taken over 

by the new employer, whether customers are transferred and whether or 

not the same business has been carried on by the new employer.
35

 

                                                 
34  Harsco Metals, supra at p 913, para [27] 
35  NEHAWU, at para [56] 
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53. Van Niekerk J in Harsco Metals point out at footnote 16 of that judgment 

that the formulation in NEHAWU  is drawn almost word for word from 

two ECJ judgments. 

54. With reference to the concept of a ‘going concern’, Davis JA in TMS 

Group v Unitrans had this to say: 

[31] … The concept of a going concern is not a novel concept within South African 

law. For example, section 11(1)(e) of the Value Added Tax Act 89 of 1991 refers to 

an enterprise . . . “which is disposed as a going concern”. The term “going concern” 

is well known in comparative value added tax jurisprudence. The New Zealand High 

Court, in interpreting the equivalent concept in New Zealand legislation, which 

legislation formed the basis of the South African Value Added Tax Act, said the 

following about the meaning of going concern: “The activity must be one which is 

handed over to the transferee in such a state that it may be carried on by the transferee 

if he so wishes.” CIR v Smith’s City Group Ltd 1992 (14) NZTC 9, 140 at 9, 143.” 

(Emphasis added) 

 

55. In determining whether there has been a retention of some identity, 

Murphy AJ  in Zikhethele  stated that one examines the substance, not the 

form of the arrangements in relation to the transaction. The mode or 

method of transfer is immaterial. He stated: 

“The emphasis is on a comparison between the actual activities of and actual 

employment situation in an undertaking before and after the alleged transfer. 

Kelman v Kare Contract Services [1995] ICR 250. What seems to be critical is 

the transfer of responsibility for the operation of the undertaking. Mummery 

J’s conclusions in Kelman  offers a salutary guideline.  He said:  

‘The theme running through all the recent cases is the necessity of 

viewing the situation from an employment perspective, not from a 

perspective conditioned by principles of property, company or 

insolvency law. The crucial question is whether, taking a realistic view 

of the activities in which the employees are employed, there exists an 

economic entity which, despite changes, remains identifiable, though 

not necessarily identical, after the alleged transfer.’ 
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Our own law, I believe, is not much different.”
36

 

 

56. Clearly the replacement employer cannot defeat the operation of the 

section by refusing to take the employees on.  Accordingly, when no 

employees are transferred, the reasons why that is the case can be relevant 

as to whether or not there was a transfer. There has to be an objective 

consideration as to why the employees did not take on the workforce. If 

this was to avoid the provisions of the legislation, this would tend to 

indicate a transfer within the terms of the legislation.
37

 

57. As pointed out by Yacoob J in Aviation Union:  

 “[112] One must bear in mind that the legislation, providing as it does for  the 

automatic transfer of employees consequent upon the transfer of a business as 

a going concern, is aimed at the kind of situation in which the business is 

transferred as a going concern but the employees are not. In other words, if all 

the employees involved in the transferred business were indeed transferred to 

the new employer, the s 197 inquiry would become irrelevant. It only has 

application where, on a proper construction of the transaction in issue, the 

business is transferred as a going concern without the concomitant transfer of 

employees. … ”  

 

Is there a transfer in the present case? 

58. On the undisputed facts of this case, City Power took over the full 

business ‘as is’, with the clear intention of maintaining uninterrupted 

electricity services to Alexandra. As Davis JA explained in the Labour 

Appeal Court decision in this case: 

                                                 
36  Zikhethele Trade, supra, at p 1068 para [34]. The same approach was followed in Harsco by Van 

Niekerk J. at para [32] 

 
37  ECM (Vehicle Delivery Service) Ltd v Cox [1998] ICR 1162 (CA); RCO Support Services Ltd v 

Unison [2002] EWCA Civ 464 at [36] 
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“[11] Significantly, in the founding affidavit, Mr Dlamini summarizes the case 

of first respondent as follows:   

 

'1   The entire business relating to all aspects of the project is being 

transferred to City Power in terms of the handover process. 

 

2   The bulk of the steps in the handover process have already taken 

place. 

   

 3   The project will continue after termination of the service 

agreements and completion of the handover process.  

    

4   All of the assets, both tangible and intangible, required to operate 

the project, have already been transferred to City Power, with the only 

exceptions being the outstanding communications issues and the 

confirmation by City Power of the transfer of the affected employees. 

  

5   City Power cannot operate the project without using all or most of 

the affected employees — they have the necessary expertise, built up 

over years, to implement, maintain and operate the project. City Power 

does not have this expertise available in its pool of employees. The 

training provided by Grinpal to City Power employees is by no means 

intended to replace the services of any of the affected employees — 

rather it is required in order for City Power to better understand the  

project, so that in due course, after a full handover (including the 

affected employees), City Power will be able to run the project with the 

minimum continued support from Grinpal.' 

 

[12] In the answering affidavit none of these averments were disputed. All that 

Mr Lishivha said in his answering affidavit is the following: 

 

'I deny the allegations and contentions in this paragraph. In the light of 

the fact that this is mainly a legal issue, I reserve City Power's right to 

deal more fully with the allegations and contentions during the hearing 

of the matter.' ” 

 

59. Grinpal’s business (this term refers to the ‘business’ in terms of the 

contracts with City Power up until 31 July 2012) is asset and technology 

intensive. Relatively few employees are employed in both skilled and 

semi-skilled positions. The business consists of the installation, rollout 

and maintenance of a complete pre-paid electricity network to tens of 

thousands of households in Alexandra. The business is identifiable, 

discrete and has in fact been transferred to City Power. The business (of 
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providing pre-paid electricity services to residents of Alexandra) remains 

the same, but in different hands, after the transfer. 

60. It is difficult to understand City Power’s contention that section 197 does 

not find application in the present case. 

61. The transfer under Section 197 does not offend any provision of the 

Constitution, or any legislation relating to municipalities.  Any party who 

contracts with another for the supply of a service attracts the obligations 

in Section 197 when that service is terminated and is then operated by the 

initial party itself.  City Power contracted with Grinpal to provide a 

service for it.  That service or operation has been handed back to City 

Power.  Section 197 contemplates that in such an event the employees are 

transferred with that operation.  

62. City Power complains that the consequences of the application of section 

197 would be disruptive of its planning process with regard to 

employment of new staff. This is hardly a defence in law in reality it is a 

complaint about the policy choices underlying section 197. 

63. Similarly, the complaint that the contracts between City Power and 

Grinpal did not regulate the transfer of staff on termination, and that they 

contain non-variation clauses, is misplaced – parties cannot lawfully 

contract out of statutory obligations, or bypass the operation by law of 
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section 197 by failing to conclude an agreement, or by agreeing that it 

does not apply.  

64. City Power equally misunderstands the law by complaining that section 

197 cannot apply, as it only intended to take over the operations from 

Grinpal as a ‘holding operation’, with the intention of appointing a new 

service provider. This hardly excludes the application of section 197. If 

and when City Power were to transfer the business to a new contractor, 

the affected employees would transfer to the employ of the new 

contractor. The Labour Appeal Court dealt with this argument as follows: 

“[25] The uncontested facts in this case are that the assets, both tangible and 

intangible, were required to operate the project, that is, for the installation and 

maintenance of a prepaid metering system for electricity in Alexandra. This 

entire operation was transferred to appellant in terms of the handover process 

between appellant and first respondent described in this judgment. It is clear 

from the evidence that the business of providing prepaid electrical services to 

residents of Alexandra was handed over by first respondent to appellant, upon 

termination of the contracts which they had previously concluded and the 

arrangements agreed upon as set out in the subsequent correspondence and 

meetings which took place to effect termination. The business is identifiable 

and it is discrete. It involves equipment and expertise which is required to 

continue the project of providing electricity. According to the uncontested 

version of Mr Dlamini, training was to be provided by first respondent to 

appellant specifically to ensure that appellant would have the necessary 

expertise and know-how 'to be able to run the project'. 

[26] Ultimately what occurred was that a business of providing a system of 

prepaid electricity to residents of Alexandra continued, save that  it was now 

conducted by a different entity. In similar fashion to the decision of the 

majority in Aviation Union the only debate concerned whether the business, as 

a going concern, was transferred to first appellant or ultimately to a third party. 

When the court a quo referred to appellant acting in a 'holding operation', it 

clearly meant that appellant would run the business in the interim, until such 

time as a new contract was concluded with a third party. “ 
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65. Vague allegations are made that section 197, and (by implication) the 

underlying constitutional right to fair labour practices, conflict with City 

Power’s constitutional obligations to manage its affairs efficiently. The 

simple answer is that City Power has no such constitutional obligations – 

it is not an organ of state. It is an entity, described in the Systems Act as a 

‘municipal entity’, to which a municipality has assigned the function of 

carrying out out certain of the municpality’s constitutional obligations. 

The municipality retains overall responsibility for the provision of 

electricity services, and is responsible for ensuring proper management 

(including financial management) of municipal entities such as City 

Power. But City Power in itself cannot rely on these obligations to 

circumvent the provisions of section 197. 

66. To demonstrate the fallacy of City Power’s argument, one only needs to 

consider that had the City contracted directly with Grinpal on identical 

terms, it (the City) would not be able to claim immunity from the effects 

of section 197. The Systems Act makes it expressly clear (in the 

provisions dealing with the appointment of staff) that it is subservient to 

labour relations legislation. This is echoed in section 210 of the LRA. 

City Power, which obtains all its rights from the City, cannot lay claim to 

an immunity from section 197 which the City itself does not enjoy.  
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67. Plainly stated, City Power’s defence is that its internal policies and the 

non-variation clause in its contracts with Grinpal, grant it immunity from 

the application of section 197. This only needs to be stated to illustrate its 

absurdity. 

68. The appeal has no merit or prospects of success, and the application for 

leave to appeal should be dismissed.  

The condonation application and the application for leave to appeal 

Delay 

69. Rule 19(2) of the Rules of this Court provide that “A litigant who is 

aggrieved by the decision of a court and who wishes to appeal against it 

directly to the Court on a constitutional matter shall, within 15 days of the 

order against which the appeal is sought to be brought and after giving 

notice to the other party or parties concerned, lodge with the Registrar an 

application for leave to appeal. …”  

70. The judgment of the Labour Appeal Court in this matter was handed 

down on 29 May 2014. The applicant was thus required to lodge an 

application for leave to appeal by latest 20 June 2014. On 5 August 2013 
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the applicant lodged the present application with the Registrar of this 

Court.  

71. This application was served on the first respondent some 30 days outside 

of the 15-day time limit set in terms of Rule 19(2) of the Rules of this 

Court. The length of the delay is clearly considerable. 

Explanation for delay 

72. City Power seeks to place the blame for the delay at the door of its legal 

representatives. The deponent (at para 12 of the founding affidavit) 

explains that on 10 June 2014, City Power’s attorneys instructed counsel 

‘with a view to lodging an appeal to this Honourable Court’. This was 

already 8 days after the judgment of the LAC had been handed down. 

City Power’s attorneys and counsel would have been aware of the time 

limits in which the application for leave to appeal should have been 

brought. 

73. It appears from the explanation provided that counsel expressed a view 

against proceeding with an appeal, but that despite this the clear 

instruction remained to pursue an appeal. In the circumstances, the failure 

to note an appeal timeously remains unexplained.  
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74. The further explanation provided is that on 26 June 2014 (some 4 days 

after expiry of the 15 day time limit), an inquiry was made as to when 

counsel would finalise the application for leave to appeal. Some 4 days 

later it was discovered that one of the counsel briefed was away until 9 

July. Despite already being out of time in noting an appeal, City Power 

and its attorneys elected to wait a further two weeks for counsel to return. 

No explanation is provided for the failure to obtain other legal 

representation if the existing legal representatives were unavailable to 

meet the necessary deadlines. A further period of 9 days then elapsed, 

unexplained, before a further memorandum  was received. A further week 

then elapsed before other counsel were briefed, who in turn took a week 

to prepare the application.  

75. It is apparent from the explanation for the delay that City Power and its 

legal representatives adopted a tardy approach towards the application for 

leave to appeal, and paid no heed to the time periods contained in the 

Rules of this Court. The poor explanation for the considerable delay 

militates against the granting of condonation. 

Prospects of success on appeal 

76. Section 167(3) of the Constitution, provides that this Court is the highest 

court of the Republic, and may decide constitutional matters, and “any 
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other matter, if the Constitutional Court grants leave to appeal on the 

grounds that the matter raises an arguable point of law of general public 

importance which ought to be considered by that Court.”
38

 Grinpal asserts 

that neither of these grounds are met in this application for leave to 

appeal. The prospects of success are dealt with above, and militate 

strongly against granting leave to appeal. In addition, the following policy 

considerations require that leave to appeal should be exercised sparingly. 

The role of the Labour Appeal Court as a specialist appellate court 

77. While this Court enjoys jurisdiction over appeals from the LAC, this 

jurisdiction should be used sparingly, given the position of the LAC in the 

constitutional scheme. This was explained in National Education Health 

and Allied Workers Union (NEHAWU) v University of Cape Town and 

Others 2003 (3) SA 1 (CC):   

“[30] The jurisdiction of this court to hear appeals from the decisions of the 

LAC dealing with the interpretation and application of the LRA, raises the 

question whether this court should hear such appeals as a matter of course. 

The LAC is a specialist Court which functions in a specialised area of law. 

The LAC and the Labour Court were specifically established by parliament in 

order to administer the LRA. They are charged with the responsibility for 

overseeing the ongoing interpretation and application of the LRA and 

development of labour relations policy and precedent. Through their skills and 

experience, judges of the LAC and the Labour Court accumulate their 

expertise which enables them to resolve labour disputes speedily. 

[31] By their very nature labour disputes must be resolved expeditiously and 

be brought to finality so that the parties can organise their affairs accordingly. 

                                                 
38  Constitution, section 167(3)(b)(ii). 
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They affect our economy and labour peace. It is in the public interest that 

labour disputes be resolved speedily by experts appointed for that purpose. 

This court will therefore be slow to hear appeals from the LAC unless they 

raise important issues of principle.” (Emphasis added.) 

 

78. In Chirwa v Transnet Ltd and Others 2008 (4) SA 367 (CC), this Court 

repeated these findings about the specialised nature of the Labour Court 

and LAC, adding that “[t]he appointment of women and men with 

expertise in labour law to specialised labour courts is to ensure the 

development of a coherent labour and employment relations 

jurisprudence” (at para 105). This Court also made mention (at para 105) 

of the requirements for the appointment of judges to the Labour Courts, 

which underscores just how specialised they are. (The appointment of 

judges to the Labour Court and LAC must be done in consultation with 

NEDLAC,
39

 and the Judge President, Deputy Judge President and judges 

of the Labour Court are appointed on account of their knowledge, 

experience and expertise in labour law.
40

) 

79. Consistent with this, this Court has recognised and affirmed the 

“collective wisdom and expertise of the LAC” in constitutional matters 

arising within the field of labour relations (National Union of 

Metalworkers of South Africa and Others v Bader Bop (Pty) Ltd and 

Another 2003 (3) SA 513 (CC) at para 19).   

80. In circumstances where this Court will be slow to hear appeals from the 

LAC (given that it is a specialised appeal court), it is submitted that this 

                                                 
39 National Economic Development and Labour Council.   

40 Sections 153 and 169 of the LRA.   
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Court will be especially reluctant to entertain a fact-based appeal that does 

not raise a constitutional issue.    

The matter does not raise a constitutional issue 

81. City Power does not seek to challenge the constitutional validity of 

section 197 or any part thereof, or any other provision of the LRA. City 

Power does not contend that section 197 is capable of an interpretation 

that would exclude organs of state and state owned companies from its 

sphere. What City Power complains about are the normal consequences of 

the application of section 197 - that a transfer of employment between old 

and new employers takes place by operation of law.  This, according to 

City Power (FA para 9.3) requires a ‘reconsideration’ of section 197, as 

the consequences that flow from its application are ‘absurd’.  

82. The ‘absurdity’ that City Power seeks to escape is the normal 

consequence of the application of section 197, and the very goal thereof – 

to protect continuity of employment in a transfer of business scenario. 

83. The comment by the LAC at the conclusion of its judgment about the 

potential impact of section 197 organs of state (in the context of second 

generation transfers), does not elevate this matter to a constitutional 

matter. It is clear from paragraph 27 of the LAC’s decision that the 
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comment relates to the question of whether the legislature should consider 

whether section 197 should be applicable to organs of state in the context 

of second generation outsourcing. This is at best an obiter remark, and as 

correctly pointed out by the learned Davis JA (writing for the full Court), 

is an issue for the legislature to consider, but not an issue of any doubt or 

controversy on the legislation as it currently stands. This remark hardly 

serves to elevate what is an appeal on the facts, to a constitutional issue. 

84. It is therefore submitted that the matter does not raise a constitutional 

issue, and that leave to appeal should not be granted on this basis. 

The appeal does not raise an arguable point of law of general public importance 

which ought to be considered by this Court 

85. The basis on which City Power seeks to escape the normal consequences 

of the application of section 197, is that it is a state owned company, and 

that the application of section 197 is contrary to the provisions of section 

116 of the MFMA, in that it amounts to an unprocedural amendment to a 

contract with a supplier, and a breach of its own recruitment policies. 

86. That the LRA applies to organs of state when acting in their capacity as 

employers, has been placed beyond all doubt in several judgments of this 

Court.  
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86.1. In Chirwa v Transnet Ltd and Others 2008 (4) SA 367 (CC), 

Skweyiya J described the purpose of the LRA as follows: (para 47-

48, 52) 

“[47] The purpose of labour law as embodied in the LRA is to provide a 

comprehensive system of dispute resolution mechanisms, forums and remedies 

that are tailored to deal with all aspects of employment. It was envisaged as a 

one-stop shop for all labour-related disputes. The LRA provides for matters 

such as discrimination in the workplace as well as procedural fairness; with the 

view that even if a labour dispute implicates other rights, a litigant will be able 

to approach the LRA structures to resolve the disputes. 

 

[48] The Explanatory Memorandum on the Labour Relations Bill (the 

Memorandum) describes the LRA mechanisms as a product of an extensive 

process of negotiation between all the affected stakeholders. One of the 

express aims of the Labour Relations Bill was to address the “lack of an 

overall and integrated legislative framework for regulating labour relations”, 

which arose as a result of a multiplicity of laws governing different sectors, 

especially the private sector and the public sector. Therefore, the object of the 

Bill was to eradicate the “inconsistency, unnecessary complexity, duplication 

of resources and jurisdictional confusion” caused by the multiplicity of laws 

by proposing a single statute that was to apply to the whole economy whilst 

accommodating the special features of its different sectors. 

 

[49] Section 210 of the LRA provides:   

If any conflict, relating to the matters dealt with in this Act, arises 

between this Act and the provisions of any other law save the 

Constitution or any Act expressly amending this Act, the provisions of 

this Act will prevail. 

 

[50] This section heralds the LRA as the pre-eminent legislation in labour 

matters that are dealt with by that Act. Only the Constitution itself or a statute 

that expressly amends the LRA can take precedence in application to such 

labour matters.” (Emphasis added) 

86.2. Public sector employees enjoy the same, but not preferential rights, 

to employees in the private sector. The same applies to employers 

in both sectors. As explained by Skweyiya J in Chirwa at para 66: 
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[66] Ms Chirwa is not afforded an election. She cannot be in a preferential 

position simply because of her status as a public sector employee. There is no 

reason why this should be so, as s 23 of the Constitution, which the LRA seeks 

to regulate and give effect to, serves as the principal guarantee for all 

employees. All employees (including public service employees, save for the 

members of the defence force, the intelligence agency and the secret service, 

academy of intelligence and Comsec), are covered by unfair dismissal 

provisions and dispute resolution mechanisms under the LRA.  The LRA does 

not differentiate between the State and its organs as an employer, and any 

other employer. Thus, it must be concluded that the State and other employers 

should be treated in similar fashion.” (Emphasis added)  

86.3. In Gcaba v Minister of Safety and Security and Others 2010 (1) SA 

238 (CC), this Court confirmed that an employee in the public 

sector is bound by the provisions of the LRA when seeking to 

challenge the fairness of his dismissal. No distinction was drawn 

between the application of the LRA (and the jurisdiction of the 

Labour Court), on the basis of public sector versus private sector 

employment relationships. It is submitted that these principles 

apply equally to the applicant and its rights and obligations as 

employer. 

87. Neither the MFMA nor the Municipal Systems Act  override the LRA in 

general or the provisions of section 197 thereof, in particular. This 

legislation does not deal with the employment consequences of transfers 

as a going concern. This is dealt with specifically by section 197 of the 

LRA, which enjoys precedence in the case of conflict with any other 

statutory provisions. 
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88. This Court has considered the application of section 197 to employers and 

employees in state owned companies (South African Airways
41

) and state 

funded institutions (The University of Cape Town
42

) without drawing any 

distinction between such entities and entities in the private sector. There is 

no reason why this Court would see fit to adopt an approach other than 

that previously adopted, in the present matter, and thus no reason to grant 

condonation or leave to appeal. 

89. It cannot seriously be contended by the applicant that section 197 permits 

of an interpretation which would render it inapplicable in situations where 

an entity owned by a municipality is the employer. To the extent that this 

contention is made, it is clearly so lacking in merit that it can hardly be 

said to raise a constitutional issue, or an issue of general public 

importance that should be considered by this Court. 

90.  A party cannot create a constitutional interpretation dispute by creating a 

patently untenable interpretation at variance with the clear words of the 

statute. The words of the statute must be given their clear meaning. If that 

meaning is in conflict with the Constitution, then the analysis in section 

36 of the Constitution can be applied. This issue simply does not arise in 

                                                 
41 Aviation Union of SA and Another v SA Airways (Pty) Ltd and Others 2012 (2) BCLR 117 (CC) (“Aviation 

Union”) 
42 National Education Health and Allied Workers Union v University of Cape Town and Others 2003 (3) SA 1 

(CC) (“NEHAWU”) 
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the present application, which is nothing more than an appeal on the facts, 

and a complaint about the consequences of the application of section 197.      

Appeal on the facts 

91. Once it is appreciated that the application of the provisions of section 197 

is dependent on the facts of a particular case, it will be apparent that there 

is no room for a construction suggesting any limitation of a constitutional 

right. No prospects of success exist that this Court can come to a different 

conclusion about the interpretation of section 197 of the LRA. The only 

live issue between the parties is whether the facts of this case meet the 

requirements for section 197 to be triggered. That is a factual question 

which does not engage a constitutional point at all.    

92. There is a sound constitutional principle developed by this Court in the 

matter of S v Boesak 2001 (1) SA 912 (CC) which is that the mere 

disagreement with findings and assessment of facts by a lower court does 

not, without more, amount to a constitutional matter. As this Court held:    

“[15] In the context of section 167(3) of the Constitution the question whether 

evidence is sufficient to justify a finding of guilt beyond reasonable doubt 

cannot in itself be a constitutional matter. Otherwise, all criminal cases would be 

constitutional matters, and the distinction drawn in the Constitution between the 

jurisdiction of this Court and that of the SCA would be illusory. There is a need 

for finality in criminal matters. The structure of the Constitution suggests clearly 

that finality should be achieved by the SCA unless a constitutional matter arises. 

Disagreement with the SCA’s assessment of the facts is not sufficient to 

constitute a breach of the right to a fair trial. An applicant for leave to appeal 
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against the decision of the SCA must necessarily have had an appeal or review 

as contemplated by section 35(3)(o) of the Constitution. Unless there is some 

separate constitutional issue raised therefore, no constitutional right is engaged 

when an appellant merely disputes the findings of fact made by the SCA.” 

(Emphasis added.)   

 

Conclusion   

93. The prospects of this Court overturning the findings of the Labour Appeal 

Court on the facts, are, it is submitted, remote. For these reasons, both the 

condonation application and the application for leave to appeal stand to be 

dismissed with costs, including the costs of two counsel. 

 

AIS REDDING SC 

GA FOURIE 

 

Counsel for First Respondent 

Chambers, Sandton 

7 November 2014 
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