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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(REPUBLIC OF SOUTH AFRICA) 

  

        CASE NUMBER: CCT133/14 

 

In the matter between: 

 

CITY POWER (PTY) LTD       Applicant 

 

And 

 

GRINPAL ENERGY MANAGEMENT SERVICES (PTY) LTD 1
st
 Respondent 

NATIONAL UNION OF MINE WORKERS    2
nd

 Respondent 

EMPLOYEES LISTED IN ANNEXURE “A” OF THE 

NOTICE OF MOTION       3
rd

 Respondent 

 

 

APPLICANT’S WRITTEN ARGUMENTS 

 

 

1. This is an application for leave to appeal against judgement and order of the Labour 

Appeal Court  delivered on 29 May 2014 dismissing an appeal by City Power (Pty) Ltd 

(“the Applicant”) against the judgement and order of the Labour Court. 

 

2. The main issue in dispute is whether as a result of the termination of the service level 

agreement and in particular the facts before the Labour Court and Labour Appeal Court, 
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Section 197 of the Labour Relations Act
1
(“the LRA”) has been triggered and whether the 

Applicant is now obliged to take over the employment contracts of the third to further 

respondent’s as cited in the application brought in the Labour Court. 

 

3. This appeal raises an important question as has been noted by the Labour Appeal Court, 

as to whether an organ of state such as a municipality or a municipal entity such as the 

applicant does, when it enters into an outsourcing agreement for a defined period, it runs 

the risk, upon the termination of that contract, that it is required to assume the obligation 

of financing the ongoing employment contracts of those who had previously been 

employed by the initial service provider, thereby, employing staff without following 

statutory prescripts and policies governing employment of staff by such organs. 

 

Factual background 

 

4. The Applicant has been established in terms of Section 86C of the Local Government: 

Municipal Systems Act
2
(“the Systems Act”) and is effectively controlled by the City of 

Johannesburg Metropolitan Municipality. It is consequently a municipal entity as defined 

in Section 86D(1)(a) of the Systems Act and is governed by legislative prescripts 

governing municipalities
3
. 

 

5. The principal mandate of the applicant is to distribute electricity within the area of the 

City of Johannesburg Metropolitan Municipality. In order to execute this mandate, which 

includes installation of meters, meter reading and maintenance, billing and revenue 

                                                            
1 Act No 66 of 1995 
2 Act No 32 of 2000 
3 Answering affidavit paragraph 10 
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collection as well as maintenance and protection of the network. The applicant concludes 

service delivery agreements with institutions, entities or persons legally competent to 

operate a business activity, in accordance with Section 76(b)(v) of the Systems Act.
4
 

 

6. Following a tender process, the applicant entered into various contracts with different 

contractors during 2003 for the renewed electrification of Alexandra township in respect 

of what is known as the Alexandra Renewal Project. Grinpal Energy Management 

Services (Pty) Ltd (“the first respondent”) was one of the successful tenderers contracted 

by the applicant. It is significant to note at the outset that the first respondent was not the 

only contractor as similar contracts were awarded for other areas in Alexandra to other 

contractors.
5
 

 

7. These contracts came to an end in 2010. However, further contracts were entered into 

with these contractors late in 2010, including the first respondent. These contracts were 

for two essential services firstly, for installation of prepaid meters in further areas and 

secondly for the maintenance of the meters that have been previously been installed and 

were to be installed. On this occasion, the first respondent was awarded two contracts in 

each of Alexandra and Maibuye in Midrand.
6
 

 

8. We pause to emphasize that the applicant does not directly do the electrification itself in 

a sense of installing and maintaining meters for customers. It does so through contracting 

of different service providers, contracted for a fixed period after a tendering process has 

been followed. These contracts are now all for a maximum period of three years. 

                                                            
4 Answering affidavit paragraph 14 
5 Answering affidavit paragraph 22 
6 Answering affidavit paragraphs 23 and 24 
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9. In all cases where these contracts come to an end, be it because of the expiry of the 

contracts or that the allocated funds has been exhausted, the service provider in question 

exits the scene. In the normal cause of events, the applicant would have at that stage 

already concluded a new tender process sometime before the expiry of the contract in 

which case the new service provider simply takes over the performance of the functions 

that had been performed by the previous service provider. In order to ensure a smooth 

transition, the previous contractor is required to cooperate with the new contractor for 

formal handing over of all equipment that had been installed in terms of the contract. The 

installations would, in terms of the contract belong to the applicant.
7
 

 

10. The service level agreements which governed the relationship between the applicant 

and the first respondent are attached to the founding affidavit as Annexure FA1 and 

FA2. For the sake of completeness, we quote clauses 19 and 22 of these agreements, 

which are identical: 

 

“19 Return of materials 

 

19.1. Upon completion of the provision of Services, or earlier termination of the 

Agreement, Grinpal Energy Management Services (Pty) Ltd shall return to City 

Power all of City Power Material. 

 

19.2. Material in this regard shall include but limited to the provision of Clause 19 all 

material used for the project, i.e. material off-cuts and excess material, a 

                                                            
7 Answering affidavit paragraph 16 
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compulsory reconciliation report must be submitted as evidence to support the 

return material. 

 

19.3. … 

 

22 Relationship of the parties 

(1) Grinpal Energy Management Services (Pty) Ltd is an independent contractor of 

City Power and nothing in this Agreement constitutes a relationship of an 

employment, urgency or partnership between City Power and Grinpal Energy 

Management Service (Pty) Ltd or between City Power and any of the Nominated 

Personnel. 

 

(2) Grinpal Energy Management Service (Pty) Ltd must not, assume or create or 

attempt to assume or create directly or indirectly any obligation on behalf of or in 

the name of City Power or a related body corporate of City Power or pledge a 

credit of City Power”. 

 

11. On 14 March 2012, the Applicant informed the First Respondent in writing that the 

contract between the parties was terminated with immediate effect on account of the first 

respondent submitting a fraudulent tax certificate.
8
 

 

12. The first respondent initially disputed the validity of the cancellation. This led to various 

correspondences and meetings between the parties. On 16 July 2012, the parties had a 

meeting in which it was agreed in principle that the agreement should indeed be 

                                                            
8 Answering affidavit, paragraph 27 
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terminated. A formal termination agreement had to be concluded. In that meeting, the 

First Respondent raised the question of the applicant taking over its employees. The first 

respondent alleged in its founding affidavit that the applicant had not objected to this 

suggestion.
9
 This allegation is denied by the applicant in the answering affidavit.

10
 

 

13. The parties agreed that since no new service provider had been appointed to take over 

from the first respondent, the applicant would in the interim take over the “holding 

operation” until a new service provider is contracted. 

 

Proceedings in the Labour Court 

 

14. The first respondent launched an urgent application in the Labour Court on 6 August 

2012 setting it down for hearing for 10 August 2012 for a declaratory order that the 

employment contracts of employees concerned had been transferred to the applicant in 

terms of s 197(2) of the LRA. It was only at court on 10 August 2012 that the first 

respondent agreed that the applicant be granted more time to file its opposing papers
11

. 

 

15. The applicant’s answering affidavit was filed on 15 August 2012. The applicant was 

prejudiced by this short time frame and was unable to deal fully with the facts of the 

case.
12

 The answering affidavit filed by the applicant must then be understood in that 

context in so far as it may be seen to be adequate on the facts. 

 

                                                            
9 Founding affidavit paragraph 72 
10 Answering affidavit paragraph 34 
11 Answering Affidavit para 8. 
12 AA, para 8 
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16. The Labour Court per Rabkin Naiker J found that section 197 of the LRA had been 

triggered as a result of the cancellation of the service level agreements and that the 

temporary measures or “holdings operations” employed by the applicant as the result of 

untimely termination of the contract between the parties cannot be immune to the 

operation of section 197. 
13

  

 

17. The Labour Court granted the declaratory order referred to above and ordered the 

applicant to comply with the provisions of section 197. 

  

Proceedings in the Labour Appeal Court 

 

18. The applicant appealed to the Labour Appeal Court (“the LAC”). The LAC found that the 

uncontested facts were that the assets, both tangible and intangible, were required to 

operate for installation and maintenance of prepaid metering system for the electricity in 

Alexandra and that this entire operation was transferred to the applicant in terms of the 

handover process between the applicant and the first respondent.
14

  

 

19. The LAC found that the dicta by this Court in Aviation Union of South Africa and 

Another v South African Airways Pty (Ltd) and Others 
15

 is such that when applied 

to the facts of this case it triggers Section197 in that the business of the first respondent 

was transferred to the applicant albeit in the interim until such time as the new contract 

was concluded with a third party.
16

 

 

                                                            
13 The Labour Court Judgement para 70. 
14 The LAC judgment, paragraph 25 
15 2012(1) SA 321(CC). 
16 LAC Judgement paras 25 &26. 
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20. The court stated in paragraph 27 of its judgment that it was reaching this conclusion 

“with some anxiety.” It went on to state that “[t]he implication of the jurisprudence of the 

Constitutional Court in Aviation Union supra, means that where an organ of state such 

as the municipality enters into an outsourcing agreements for a defined period, it runs 

the risk, upon the termination of that contract, that the municipality is required to 

assume the obligation of financing the ongoing employment contracts of those who had 

previously been employed by the initial service provider.” 

 

21. The court went to find that the consequences of the application of Section 197 of the 

LRA to second generation of transfers “may be to impose significant financial burdens 

on municipalities which are already constrained by limited available public resources to 

fulfil their important obligations of providing services to all residents who fall within 

their jurisdiction.”
17

 The court referred its judgment to the Minister of Labour for her 

consideration. 
18

 

 

Jurisdiction  

 

22. The LRA was enacted to give effect to regulate a fundamental rights conferred by section 

23 of the Constitution and must be therefore be construed and applied consistently with 

that purpose. In this regard Section 3(b) of the LRA requires that provisions of the LRA 

must be interpreted in compliance in the Constitution.  

 

                                                            
17 LAC judgment, para 27. 
18 LAC Judgment, para 28. 
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23. We contend that the interpretation placed by both the Labour Court and the LAC on the 

application of Section 197 of the LRA on the facts on of this case raises a constitutional 

matter because the constitutionality of the interpretation of the statute is in issue.
19

 

 

24. The constitutional issue in this matter is underscored by “the anxiety” of the LAC on the 

implication of such an interpretation on organs of state such as municipalities. 

 

25. The dicta on which the LAC found itself bound, the Aviation Union matter, was decided 

by this court. While it is conceded that the Supreme Court of Appeal will also have 

jurisdiction to hear this matter, the applicant contends that the SCA may find itself 

constrained by the Aviation Union. The contention of the applicant is that the 

interpretation given by both the Labour Court and LAC on the Aviation Union is 

incorrect, but that if the interpretation is correct, this court must then revisit its decision 

in the Aviation Union in the context of this case. It follows that the SCA will not be in 

the position to disturb the dicta in Aviation Union even if it found that it should be 

revisited. 

 

26. We contend therefore that this court has jurisdiction to hear this appeal. 

 

Legislative Matrix 

 

27. A Section 152 of the Constitution provides as follows: 

 

“152 (1) The objects of local government are- 

                                                            
19 Nehawu V University of Cape Town and others 2003(3) SA (CC) at Paras 14&15. 
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(a) to provide democratic and accountable government local 

communities; 

 

(b) to ensure the provisions of services to communities in a sustainable 

manner; 

 

(c) to promote social and economic development; 

  

(d) to promote a safe and healthy environment; and 

 

(e) to encourage the involvement of communities and community 

organizations in the matters of local government. 

 

(2) A municipality must strive, in its financial and administrative capacity, to achieve 

the objects set out in subsection (1).” 

 

28. This court has held that “municipalities are obliged to provide water and electricity 

to the residents in their area as a matter of public duty”
20

 

 

29. Section 160(1)(d) provides that a municipal council may employ personnel that are 

necessary for the effective performance of his functions. 

 

30. While section 73(1) of the Systems Act obliges a municipality to give effect to the 

provisions of the Constitution, to give priority to the basic needs of the local community 

and to ensure access to at least the minimum level of basic municipal services, section 

73(2) provides for municipal services to be equitable and accessible, provided in a 

                                                            
20 Mkhontwana v Nelson Mandela Metropolitan Municipality and Another; Bisset and Others v Buffalo City 
Municipality and Others; Transfer Rights Action Campaign and Others v MEC, Local Government and Housing, 
Gauteng, and Others (KwaZulu-Natal Law Society and Msunduzi Municipality as Amici Curiae) 2005 (1) SA 530 
(CC) (2005) (2) BCLR 150; [2004] ZACC 9). 
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manner that is conducive to a prudent, economic, efficient  and effective use of available 

resources, be financially sustainable and be regularly reviewed.
21

 

 

31. Section 66(1) of the Systems Act reads: 

“(1) A municipal manager, within a policy framework determined by the municipal 

  council and subject to any applicable legislation, must- 

 

(a) approve a staff establishment for the municipality;  

 

(b) provide a job description for each post on the staff establishment; 

 

(c) attach to those posts the remuneration and other conditions of service as may 

be determined in accordance with any applicable labour legislation; and 

 

(d) establish a process or mechanism to regularly evaluate the staff establishment 

and, if necessary, review the staff establishment and the remuneration and 

conditions of service.” 

 

32. The applicant, being a municipal entity, has its own Recruitment and Selection Policy 

and Procedure (“employment policies”) governing employment of staff. Firstly, a change 

to headcount in the applicant must be planned and approved at the time of the annual 

budget. Secondly, internal applicants will be given preferential considerations for job 

opportunities within the applicant and thirdly, where there are no suitable candidates 

there must be proper advertisement to attract the desired talent.
22

 

 

                                                            
21 Municipal Manager:Qaukeni v FV General Trading 2010(1) SA 356 (SCA) at paragraph 19 
22 Answering affidavit, paragraph 11 
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33. The first respondent did not dispute the employment policies of the Applicant. Its attitude 

was that the statutory framework in which the Applicant is located is entirely irrelevant 

to the dispute.
23

 

 

34. This argument by the first respondent is flawed. Section 210 of the LRA provides that if 

any conflict relating to the matters dealt with by the LRA arises between the LRA and 

the provisions of any other law the provisions of the LRA will prevail. It however 

specifically excludes instances where the LRA is conflicting with the Constitution or any 

Act expressly amending the LRA.  

 

35. We contend that when the Applicant’s recruitment and selection policies and procedures 

stipulates that there firstly has to be an allocated budget after proper planning and 

approval it is simply giving content to inter alia the constitutional principles set out in 

Section 152(1)(b), 152(2) and 160(1)(d). 

 

36. The applicant and the municipality for that matter cannot ignore its budgetary constraints 

and simply embark on employment of personnel that is not necessary for effective 

performance of municipal functions as required by Section 160(1)(d) of the Constitution. 

To do so will inter alia offend section 152(1)(b) read with 152(2) as a bloated or 

unnecessary staff compliment will no doubt put a further strain on its budget and thereby 

negatively affect provisions of services to communities. 

 

37. Viewed against the prism of the Constitution, the applicant’s employment policies can 

therefore not be ignored. It ought to be remembered that the applicant has contracted a 

                                                            
23 Replying affidavit paragraph 12 
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number of service providers. Should the interpretation placed by the Labour Court and 

the LAC be upheld by this Court it would simply mean that all the service providers 

currently contracted by the applicant on fixed term contracts can obtain the same 

declaratory orders obtained by the first respondent. The results thereof are too ghastly to 

contemplate.  

 

38. We contend therefore that the interpretation placed by the Labour Court and the LAC 

may lead to administrative paralysis. This court has held that administrative efficiency 

“is an important goal in a democracy, and courts must remain vigilant not to impose 

unduly onerous administrative burdens on the State bureaucracy
24

.   

 

39. The interpretation we decry may very well lead not only to absurdity which could not 

have been intended by the legislature but will most probably lead to administrative 

paralysis and inefficiencies. 

 

40. A further fact that militates against this interpretation is the contract between the parties. 

Section 19 quoted above regulates what is to become upon completion of the provision 

of services or early termination of the agreement.
25

There is no provision made for the 

applicant to take over the employees of the first respondent.  

 

41. While we accept that the central mandate of local government is to develop a service 

delivery capacity in order to meet the basic needs of all inhabitants of South Africa, 

irrespective of whether or not they have a contractual relationship with the relevant 

                                                            
24 Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC) at para 29 
25 Annexure FA1, clause 19.1 
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public-service provider, we contend that the contracts in casu mirror the spirit and 

purpose of applicable legislation. 

 

42. In this regard, the provision for taking over of the material or assets but not the 

employees must be understood in the context of Section 81(2)(e) which provides that a 

municipality, through a service delivery agreement “must, where applicable, take over 

the municipal service, including all assets, when the service delivery agreement expires 

or is terminated”. 

 

43. We contend that the fact that “employees” are not mentioned in Section 81(2)(e) is 

because the legislature is alive to the  fact that a municipality cannot simply employ staff 

without following the prescripts and principles stated above. 

 

44. Taking over employees of the first respondent will no doubt have budgetary 

consequences for the applicant. Section 15 of the local Government: Municipal Finance 

Management Act
26

 (“the MFMA”) prides that a municipality may, except were otherwise 

provided in the act, in care expenditure only in terms of an approved budget and within 

the limits of the amounts appropriated for the different votes in an approved budget. 

 

45. Most significantly for the purpose of this case is that section 33 of the MFMA requires 

stringent measures where a municipality enters into a contract that will impose financial 

obligations on the municipality beyond the three year covered in the annual budget for 

the financial year. Such measures include making the draft contract public and inviting 

local community and other interested persons to submit comments or representations in 

respect of the proposal contract. It also requires of the municipality to solicit the views 

                                                            
26 Act No 56 of 2003 
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and recommendations of the inter alia National Treasury, the relevant Provincial 

Treasury and the National department responsible for local Government. 

 

MFMA 

Is section 197 triggered on the facts of this case? 

 

46. In its papers the first respondent alleged that the provision of section 197 of the LRA had 

been triggered by virtue of the “handover” to the applicant of the services that it had been 

required to render in terms of the contracts of services. That handover process, the first 

respondent contended constituted a transfer of business as a going concern and fell 

within the scope of section 197. 
27

 We point out at the outset that there were a number of 

factual issues that on the papers that were in dispute. The proceedings in the court being 

application proceedings, it is submitted that those disputes were to be resolved in the 

accordance with the rule laid down in Plascon-Evans
28

 namely, the applicant’s averments 

prevail over those by the first respondent that the applicant at the meeting of 16 July 

2012 had not objected to the transfer of employment contracts
29

 and whether a formal 

termination agreement was to have been concluded. 

 

47. We contend that at no stage did the applicant either tacitly, or implicitly, agree that it 

would take over the contract of the employment of the first respondent’s employees. 

Secondly, no termination agreement had been concluded between the parties. In addition, 

there is no allegation, correctly so, that there was any agreement in terms of which the 

                                                            
27 Paras 106-106.14. 
28 Plascon Evans paints ltd  V Van Riberg Paints Pty (Ltd) 1984 (3) SA 623(A), at 63H-I 
29 FA para 72; AA para 35 
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applicant was to purchase any of the assets of the first respondent pursuant to termination 

of the contract.  

 

48. In the light of the findings made both in the labour Court and in the LAC, it is submitted 

that the following matters bear emphasising. One significant consequence of what has 

been laid out in the paragraph immediately above is that there had been no agreement at 

all of the applicant taking over any employees or assets of the first respondent pursuant 

to the termination of the contracts. The stance of the applicant was that it could not take 

over employees of the first respondent unless it has complied with applicable statutory 

obligations. 

 

49. We contend that it is clear from the facts of this case that the applicant had simply 

outsourced the services rendered by various contractors, including the first respondent, 

involved in the Alexandra renewal project. 

 

50. We contend that the Labour Court and the LAC ought to have taken into account all the 

relevant facts and circumstances, including the constitutional and statutory regime in 

terms of which the applicant is required to conduct its service and in particular all 

transactions between not only the applicant and the first respondent but also other 

contractors who were similarly contracted by the applicant in Alexandra. We contend 

that what the court said in Nehawu v University of Cape Town
30

 and in the Aviation 

Union matter is of direct application to this case. 

 

                                                            
30 2003 (3) SA 1 (CC). 
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51. In Nehawu, this court said that whether a business is being transferred as a going 

concern is the matter of fact that must be determined objectively in the light of the 

circumstances of its transaction. That case involved a single transaction in which a 

university had outsourced certain of the non core functions to four outside contractors. 

Importantly however, this court did not rule on whether or not on the facts the 

outsourcing constituted the transfer of one or more businesses as a going concern.
31

 It 

referred the matter back to the LAC to make that determination. 

 

52. What the approach ought to be where there is more than one transaction involved 

between the same parties was considered by this court in Aviation Union. In that case, 

this court emphasised that all the facts must be considered and the context which a 

particular transaction occurred is relevant.  

 

53. The majority found that in order to determine whether a transaction falls under the terms 

of Section 197 (1) and (2), the true enquiry is whether has been transfer of the business 

as a going concern by the old employer to the new employer.
32

 

 

54. The majority said the following
33

: 

In determining whether contracting out amounts to the transfer of the business as a going 

concern the substance of the initial transation, more specifically whether what is outsourcing 

rather than the provision of the outsourced serviced remains during significate subsequent 

transfers. In the outsourcing institution from the out said did not offer the service that service 

s did not be serviced with part of the business of the transferor what happened here is simple 

                                                            
31 At para 72. 
32  At para 105. 
33 At paras 106-108 
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contracting out of  service nothing more, nothing less. There is no transfer of the business as 

a going concern. The outsource is contracted to provide the service and become to do so. And 

it is the outsources responsibility to make appropriate business infrastructure arrangement 

this may include securing staff, lacking appropriate property for office or other workspace, 

and acquiring with fixes access ,machinery,, implements, computers, computer network, and 

the life. Cancellation of the contract in this circumstances and takes only the outsources for 

fees contractual right provide the service… 

 

If, on the other hand the first outsourcing exercises is really a transferred of part of the 

business of the outsourcer who has been caring on the business of the position of the service 

and through transfer, the question whether the subsequent the transfer is merely the 

retransfer of the right to provide the outsourced service of the transfer of the business as 

going concern will arise. and that would require and analysis of the terms of the transaction 

that give rise to the subsequent event.”(own emphasis) 

 

55. After setting what was said in paragraph 56 of Nehawu, namely that all the facts must be 

considered to determine whether the business has been  transfer as a going concern the 

majority had the following to say: 
34

 

 

”The agreement between SA and LGM shows that the transaction contemplated the  

transfer of part of the business of SAA to LGM. The question for determination now 

is whether the provision of the agreement relative to cancellation, interpreted in the 

light of the transfer of the business as a going concern which had already taken 

                                                            
34 At para 118.” 
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place, contemplates the transfer of the businesses as a going concern “(emphases 

added)  

 

56. This court then emphasised the importance of the following context: SAA did not effect 

the mere outsourcing of the service LGM through the agreement. It did much more. It 

transferred the business relative to delivering that service. In short LGM acquired the 

whole of the infrastructure necessary for the conduct of the business.  

 

57. The provisions of the termination clause, the majority held,
35

 contemplated a transfer of 

the business as a going concern. The only debate was about whether the business as a 

concern was to be transferred to SAA or to an interim service provider. As long as there 

is a transferor, the identity of that entity or a person is of no material significance. The 

majority then held: because the agreement contemplated a transfer, s197 applied. 

 

Analysis 

 

58. It is submitted that the principles set out by the majority in Aviation Union are relevant 

and ought to have been applied to the facts and circumstances of this case. Consequently, 

the “handover process” ought not to have been seen in isolation. It had to be seen in its 

proper context. That context, it is submitted is summarised hereunder.  

 

59. The first respondent had been contracted to render certain services. Its action of 

submitting a false SARS certificate required the applicant to cancel the contract. What 

                                                            
35 At para [124] 
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was to happen on cancellation is set out in clause 19 of the contract: the first respondent 

was required to hand over the deliverables and exit the scene. 

 

60. It is submitted that in a contract that include the installation of pre-paid meters, the 

termination of the contract, for example because the contract period has expired, would 

always required degree of co-operation between the old service provider and the new 

service provider. This would include for example confirmation that the installation are in 

working order and that they would be accessed by the new contractor.  

 

61. However, where the contract is cancelled prematurely, on account of the unlawful 

actions of the first respondent as happened in this case, the consequence of cancellation, 

with respect, cannot place the applicant in a worse position than it would have been had 

the contract run its full course. That it was required to take interim measures until the 

next successful renderer had been appointed could not alter the situation: as pointed out 

in paragraph [107] of Aviation Union, cancellation of the contract entails only that the 

contractor forfeits the right to provide the service. 

 

62. In other words, unless there is something in the contract that creates further rights for the 

service provider, it must face the consequence of cancellation, namely forfeiture of its 

right to provide the service. In this case, on account of the fact that the service could not 

be interrupted without prejudice to the people of Alexandra, the applicant itself took 

interim measures to effect the maintenance pending the appointment of the new service 

provider. But that fact could not invest the first respondent with more rights than its 

contract with the applicant provided, or that a new contract between it and the applicant 

would accord to it.  
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63. The existing contract, on the basis of Aviation Union, did not give it any right to claim 

that there has been a transfer of a business as a going concern. In the circumstances of 

this case, such a claim could only be based on a subsequent agreement. Consequently, in 

the absence of a termination agreement, which the parties agreed had to be concluded, 

but which was not , the first respondent was not entitled to claim any rights not contained 

in the original service agreement. It must be emphasised that for there to be a valid 

amendment it had to be in writing both in terms of the contract
36

 and MFMA
37

. 

 

64. In the absence of those requirements having been complied with, it is submitted that he 

handover process could not grant to the first respondent any rights not contained in the 

original agreements.  

 

65. In light of the fact that the applicant had relied solely on the handover process to found 

its contention that there has been a transfer of a business as a going concern, it is 

submitted that there had been no transfer of a business, still less the transfer of a business 

as a going concern, as is required if s 197 is to be triggered.  

 

66. In addition, and this must be emphasised, all that had happened at the time that the first 

respondent exited the scene was that the services that it was required to perform in terms 

of the original contracts had temporarily to be performed by the applicant – until a new 

service provider had been duly chosen and appointed. Certainly, there had been no 

transfer of a business as a going concern, as had occurred in Aviation Union.  

 

                                                            
36 Record: AA p 269, para 25 
37 Section 116(3). 
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67. In the premises, on the facts and on a proper application of the governing principles, the 

Learned Judge in the Court a quo ought to have held that s 197 had not been triggered 

and that the first respondent’s application accordingly fell to be dismissed with costs.  

 

The decision of the labour court  

 

68. Instead of dismissing the first respondent’s application however, relying on the decision 

in Harsco (supra), the Learned Judge that held that s 197 had been triggered and granted 

the first respondent the relief that it had sought. For the reasons set out hereunder, it is 

submitted that the Learned Judge erred.  

 

69. It is submitted that the Learned Judge in the Court a quo erred in relying on Harsco for 

the conclusions at which she arrived: Harsco is not only distinguishable on the facts but 

also does not provide support for the conclusions reached by the Learned Judge on the 

facts on this case.  

 

70. Importantly, it is submitted, the Learned Judge erred in not taking into account that in 

Harsco the Court expressly stated (at paragraph 38) that in that case the decisive factors 

triggering 197 were that the new service providers had agreed to purchase some of the 

old employer’s assets. It emphasised that but for those factors there would simply have 

been the termination of one contract and the beginning of another and not the transfer of 

a business as a going concern. It is submitted that it is not without significance that those 

aspects of the Harsco Judgment are not referred to in the Judgment of the Court a quo.  
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71. In addition, it is submitted that a number of matters that have been referred to above, and 

which are intimately relevant to the determination of whether there has been a transfer of 

a business as a going concern, were taken into account or were not taken into account or 

were not accorded their due significance when the determination was made. As has been 

emphasised by this Court in both Nehawu and Aviation Union that determination must 

be made on a proper consideration of all the relevant information, be it statutory, factual 

or contextual.  

 

72. In this regard, it is submitted the following matters were not accorded their rights and 

proper weight. 

 

73. First, the Learned Judge did not have regard, alternatively sufficient regard, to the 

constitutional and statutory matrix under which the applicant, is required to operate. 

Whilst she correctly pointed out that the applicant was not immune from the provisions if 

s 197, she appears not to have appreciated that those were matters that still had to be 

taken into account. With respect this follows from the central role that the rule of law 

occupies in our constitutional in our constitutional dispensation.
38

  

 

74. Second, the learned Judge did not take into account, alternatively sufficient account, the 

relevant provisions of the agreements between the parties, which Aviation Union said is 

central to determining whether or not there is the transfer of a business as a going 

concern. In this regard, it ie emphasized that no consideration, alternatively insufficient 

consideration, was given to clause 19 of the agreements: clause 19 expressly stated that 

                                                            
38 It is worth noting that s1(c) of the Constitution states that among the values on which our democratic state 
is founded is the supremacy of the Constitution and the rule of law. 
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on the termination of the agreements the first respondent was required to  hand over to 

the applicant the deliverables and to exit the scene. 

 

75. Third, instead of giving appropriate consideration to the matters referred to above, the 

Learned Judge erred in placing undue emphasis on the handover process. Whilst the 

handover process could not be ignored, it had to be seen in its proper context, in 

particular that in the circumstances it had been necessitated because the first respondent 

had committed fundamental breach of the agreements. In addition, the Learned Judge 

with respect failed to appreciate that by relying on the handover process as the basis for 

concluding that there had been the transfer of a business as a going concern she was in 

effect holding that the handover process, which did not constitute a formal or written 

agreement, served to override the express provisions of the agreements and the MFMA, 

both of which quite separately require any amendments to the agreements to be in 

writing.  

 

76. Fourth, the Learned Judge with respect failed to appreciate that the effect of her 

Judgment and order is to allow the first respondent to profit from its unlawful conduct. 

The first respondent has been placed in a more favourable position than it would have 

been had it not acted unlawfully and the contract had run its full course. With respect, 

such a ruling must constitute a grave violation of the applicant’s right to fair labour 

practices, which it has under s 23(1) of the Constitution. 

 

77. In the light of the aforegoing, the following further submissions are made. Had the 

Learned Judge correctly applied to the facts of this case the principles applicable to 

transfers of business as going concerns as these principles have been laid down by this. 
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She would have concluded that there had not been a transfer of a business as a going 

concern. Instead, she would have concluded, the effect of the termination of the 

agreements was simply that, in respect of the maintenance agreement, what the first 

respondent had been required to perform in terms of the contract would have to be 

performed by the applicant until a new service provider is appointed, after the provisions 

of the MFMA relating to the procuring of goods and services had been complied with. 

 

The decision of the Labour Appeal Court 

 

78. The LAC accepted the analysis and the approach of the Labour Court set out above. 

Most importantly, it found on the facts that the applicant never objected to the first 

respondent’s proposal that the applicant should take over the employment contracts of 

the first respondent’s employees
39

. We contend that the LAC erred in this regard. The 

applicant has squarely disputed that version, as already stated above
40

. 

 

79. We contend that the LAC has equally erred in its application of the facts to the principle 

laid down in this court on the interpretation of section 197. 

 

Conclusion 

 

80. It is accordingly submitted that the LAC add in dismissing the applicant’s appeal with 

costs. It ought to have upheld the appeal with costs. 

 

81. In the premises, we ask for the following order: 

                                                            
39 LAC’s judgement paragraphs 8-12 
40 Answering affidavit, paragraph 5. 
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(a) The application for leave to appeal is granted; 

 

(b) The appeal is upheld with costs, such costs to include costs consequent on the 

employment of two counsels; 

 

(c) The order of the Labour Appeal Court dismissing the appeal by the applicant with 

costs is set aside. 

 

(d) The first respondent is ordered to pay the costs in the Labour Court and in the Labour 

Appel Court. 

 

 

M.M Mphaga SC 

J.A Motepe 

E.M Baloyi Mere 

 

 


