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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 4 September 2014 at 10h00 the Constitutional Court will hear an application for leave 

to appeal the decision of the Labour Appeal Court concerning the Labour Court’s power 

to join additional employers as respondents to an unfair dismissal dispute if the initial 

conciliation at the bargaining council took place without them. 

 

The National Union of Metalworkers of South Africa (NUMSA) represents 204 

employees who were dismissed from their jobs after participating in a strike at the 

“Pretoria Works” industrial site in Pretoria West.  These premises are shared by a number 

of engineering companies that build parts for power plants, including Steinmüller Africa 

(Pty) Ltd (Steinmüller), Intervalve (Pty) Ltd (Intervalve) and BHR Piping Systems (Pty) 

Ltd (BHR Piping).  On behalf of the dismissed employees, NUMSA referred an unfair 

dismissal dispute to the appropriate bargaining council.  NUMSA, however, only cited 

Steinmüller at the conciliation meeting. Steinmüller argued that it did not employ all of 

the dismissed employees.  In light of this NUMSA later referred the same dispute to the 

bargaining council for conciliation for a second time, this time citing all three companies 

as the employers.  NUMSA also applied for condonation for the second referral but it was 

refused.  NUMSA did not challenge that refusal.  Instead, they filed a statement of claim 

with the Labour Court based on the first referral.  Seven months later, they applied to join 

the two additional employers, Intervalve and BHR Piping, as parties to those 

proceedings. 

 

The Labour Court granted NUMSA’s application and permitted joinder of the additional 

employers.  The Labour Court found that the three companies overlapped in significant 

ways: they shared the same human resources services, they operated out of the same 



premises and they transferred employees amongst themselves without terminating one 

employment contract and concluding a new one.  In addition, the letters the companies 

issued to the dismissed employees were identical, and the attorneys who represented 

Steinmüller in the conciliation proceedings also represented Intervalve and BHR Piping 

in the joinder proceedings.  In these circumstances, the Labour Court found that the 

failure to refer the other two companies to the bargaining council for conciliation 

purposes was not fatal; it had the discretion to join the additional employers. 

 

The Labour Appeal Court disagreed and overturned the Labour Court’s decision.  The 

Labour Appeal Court found that NUMSA had not complied with section 191 of the 

Labour Relations Act. This requires that a dispute against an employer be referred to 

conciliation before it can be heard in the Labour Court.  Because NUMSA did not 

timeously refer the dispute against Intervalve and BHR Piping to conciliation or 

challenge the bargaining council’s refusal to condone its late referral, the Labour Appeal 

Court held that the Labour Court lacked jurisdiction to join the two additional employers 

as parties to the proceedings. 

 

NUMSA urges the Constitutional Court to uphold its appeal and overturn the judgment of 

the Labour Appeal Court.  NUMSA argues that the Labour Court has the power to join 

further employer parties to a dispute after conciliation, that those employer parties have a 

substantial interest in the proceedings and that an interpretation of section 191 that 

permits the Labour Court the discretion to join the additional employers best supports the 

dismissed employees’ rights to fair labour practices and access to the courts.  The 

employers disagree and maintain that NUMSA’s approach would subvert the purpose of 

section 191, which is to resolve unfair dismissal disputes speedily. 


