
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO: 72/2014 

In the matter between: 

NATIONAL UNION OF METAL WORKERS Applicant 

OF SOUTH AFRICA obo ITS MEMBERS 

 

and 

 

INTERVALVE (PTY) LTD First Respondent 

BHR PIPING SYSTEMS (PTY) LTD Second Respondent 

STEINMÜLLER AFRICA (PTY) LTD Third Respondent 

STRATEGIC HUMAN RESOURCES Fourth Respondent 

TQA TRADING ENTERPRISES (PTY) LTD Fifth Respondent 

 

FIRST AND SECOND RESPONDENTS’ SUPPLEMENTARY WRITTEN 
SUBMISSIONS 

 

I INTRODUCTION 

 
1. The Applicant’s case before the Labour Court, Labour Appeal Court and before this Court 

has never mentioned the word waiver or the word estoppel, nor was reliance on waiver or 

estoppel ever implied.  In response to directions now issued by this Court, the Applicant 

now seeks – at least in the alternative – to re-characterise its case as one establishing that 

the First and Second Respondents (“the Respondents”) waived their rights to service 

under s 191(3) of the Labour Relations Act 66 of 1995 (“LRA”), and/or should be 

estopped from relying on those rights. 
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2. This Court should not countenance this eleventh-hour ploy.  Not only was no case made 

out for waiver or estoppel on the papers, there is no factual basis for either contention.  

Moreover, it would be unfair to the Respondents to permit the Applicant to make out an 

entirely new case in this Court that it never previously pleaded and to which the 

Respondents have therefore never been called upon to plead. 

3. The Applicant’s fresh gambit flows from directions issued by the Constitutional Court on 

25 August 2014, asking the parties to address the following questions: 

3.1. Whether the employer’s “entitlement to individual notice” under section 191(3) of the 

LRA can be waived; 

3.2. If so, whether the dismissal notice1 constituted a waiver of that entitlement by the 

first and second respondents; 

3.3. Whether the employer can be estopped from relying on its entitlement to individual 

notice under section 191(3); 

3.4. If so, whether the dismissal notice is sufficient to estop the first and second 

respondents from contending they were entitled to individual notice under section 

191(3); and 

3.5. Whether, in light of the pleadings, evidence and argument in the courts below, it is 

appropriate for this Court to consider these questions. 

4. We answer those questions as follows: 

4.1. Yes (with qualifications); 

4.2. No; 

4.3. Yes (with qualifications); 

4.4. No; and 

                                            
1 Annexure RD14; Record Vol 2 p 123. 
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4.5. No. 

 
II WAIVER 

Can “entitlement to individual notice” be waived? 

5. The question posed by the Court is whether the employers’ “entitlement to individual notice” 

under section 191(3) can be waived.   

6. The Respondents accept that a statutory provision enacted for the special benefit of a party 

may be waived, provided that no public interests are involved.2 

7. The Respondents accept that the obligation to serve the referral “on the employer” in terms 

of s 191(3) is for the special benefit of the employer.  Nothing would preclude the 

employer from giving notice in advance that, rather than serving the referral against it on it, 

the referral may be served on some third party.  If that is to be construed as a waiver of the 

employer’s right to insist on service on itself, we accept that such a waiver is permissible. 

8. It would, however, be another matter to purport to agree that the referral need not be 

served on some party authorised by the employer or indeed need not be served at all.  A 

timeous and valid referral is necessary, not only to interrupt time-barring of the claim, but 

also to confer jurisdiction on the Labour Court to adjudicate an unfair dismissal claim in 

terms of section 191(5)(b).  If no compliant referral was served on anybody at all, or if it 

was purportedly served on a person not authorised by the employer to receive service, the 

Respondents submit the Labour Court could never acquire jurisdiction to entertain an 

unfair dismissal claim against the employer concerned. The requisite jurisdictional facts 

have to exist and jurisdiction cannot be conferred by waiver. 

                                            
2 SA Eagle Insurance Co Ltd v Bavuma 1985 (3) SA 42 (A) at 49G – H; quoted with approval in Road Accident Fund v Mothupi 2000 (4) SA 

38 (SCA) at para 15. 
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9. We assume that, in posing the first question, this Court had in mind whether it is 

permissible for an employer to agree that service of a referral need not be effected on the 

employer itself but may be effected on a nominated third party.  Applied to the facts of 

this case, we assume the question really means: could the Respondents validly consent to 

service of the referral on it via the shared HR services office?  If that is the sense in which 

the question was intended, we accept that the Respondents could do that.  We dispute, 

however, that they could waive the right that the referral of the dispute against them be 

served on them at all. 

 
Did the dismissal notice constitute a waiver? 

10. The Respondents deny that the dismissal notice constituted a waiver of their entitlement to 

individual notice under section 191(3).  There is no express waiver, as the Applicant 

apparently accepts.  Rather, the Applicant argues that there is a tacit waiver implicit in the 

notice.  It points to the following elements of the notice:3 

10.1. The same notice was sent to all employees; 

10.2. It made no distinction between employers and employees, and was signed by a single 

official; 

10.3. The notice bears the group slogan; 

10.4. The notice refers to ultimatums that were addressed to all employees; 

10.5. The reason for all the dismissals is the participation in the unprotected strike; 

10.6. All employees would receive payment on the same date; and 

10.7. The notice affords all employees the same opportunity to make representations to the 

same person about why their dismissals should not be made final. 

                                            
3 Applicant’s Supplementary Written Submissions at para 14. 
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11. For the reasons that follow, these facts fall short of the standard required to establish a 

waiver of relevant statutory rights. 

12. Waiver is a question of fact that must be determined objectively.  In Lufuno Mphaphuli & 

Associates (Pty) Ltd v Andrews and Another Kroon J explained the nature of waiver as follows:4 

Waiver is first and foremost a matter of intention; the test to determine intention to waive is 

objective, the alleged intention being judged by its outward manifestations adjudicated from the 

perspective of the other party, as a reasonable person.5  Our courts take cognisance of the fact that 

persons do not as a rule lightly abandon their rights.6  Waiver is not presumed; it must be alleged 

and proved; not only must the acts allegedly constituting the wavier be shown to have occurred, but 

it must also appear clearly and unequivocally from those facts or otherwise that there was an 

intention to waive.7 The onus is strictly on the party asserting waiver; it must be shown that the 

other party with full knowledge of the right decided to abandon it, whether expressly or by conduct 

plainly inconsistent with the intention to enforce it. Waiver is a question of fact and is difficult to 

establish.8 

 
13. The Supreme Court of Appeal supports these requirements.  In Mothupi, it held: 

“Because no one is presumed to waive his rights (cf Ellis and Others v Laubscher 1956 (4) 

SA 692 (A) at 702E - F), one, the onus is on the party alleging it and, two, clear proof is 

required of an intention to do so (Hepner v  Roodepoort-Maraisburg Town Council 

1962 (4) SA 772 (A) at 778D - 779A; Borstlap v Spangenberg en Andere 1974 (3) 

SA 695 (A) at 704F - H). The conduct from which waiver is inferred, so it has frequently been 

stated, must be unequivocal, that is to say, consistent with no other hypothesis.”9 

                                            
4 [2009] ZACC 6; 2009 (4) SA 529 (CC) at para 80 (emphasis added).  Although Kroon J was writing for a minority, his description of 

the requirements to establish waiver is not contradicted by the majority which decided that waiver was inapplicable in the 

circumstances (ibid at para 216 (O’Regan ADCJ)). 

5 Road Accident Fund v Mothupi [2000] ZASCA 27; 2000 (4) SA 38 (SCA) at paras 15-7 (original footnote). 

6 Financial Mail (Pty) Ltd and Others v Sage Holdings Ltd and Another [1993] ZASCA 3; 1993 (2) SA 451 (A) at 469 (original footnote). 

7 Pretorius v Greyling 1947 (1) SA 171 (W) at 177; Mothupi above n [2] at para 19 (original footnote). 

8 Laws v Rutherford 1924 AD 261 at 263. See too [Mohamed and Another v President of the Republic of South Africa and Others (Society for the 

Abolition of the Death Penalty in South Africa and Another Intervening) [2001] ZACC 18; 2001 (3) SA 893 (CC); 2001 (7) BCLR 685 (CC)] at 

paras 62 and 64; Mothupi above n [2] at para 19 (original footnote). 

9 Mothupi (n 2 above) at para 19. 
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14. It is necessary to stress that what the party who allegedly waived a right “now says he then 

intended and what his opposite number now says he then believed” is relevant for determining 

whether a right was waived.10   Moreover, “[t]he knowledge and appreciation of the party alleged to 

have waived is furthermore an axiomatic aspect of waiver”.11 

15. In this case, the dismissal notice cannot constitute a waiver for at least five reasons. 

16. First, the Applicant did not plead that the Respondents waived their rights under s 191(3) 

through the dismissal notice or any other conduct.  It was not pleaded in the founding 

affidavit.   It was not pleaded in the Applicant’s application for condonation of the second 

referral.12 It was not pleaded in the replying affidavit.  It is not mentioned in the founding 

affidavit seeking leave to appeal in this Court.  Nor can a claim of waiver be implied from 

those affidavits.  The Applicant noticeably fails to point to any part of their papers that 

prefaces a claim of waiver.  The Applicant’s claim was always that notice was unnecessary 

because: (a) the “dispute” was a dispute against all the employers; and (b) the Respondents 

have a direct and substantial interest in that dispute.  That is not a claim based on waiver. 

17. Second, because it did not plead waiver, the Applicant has also not alleged facts 

demonstrating waiver.  It has, for example, not alleged that, with full knowledge of the 

right to have a copy of a referral of an unfair dismissal claim served on it, it decided to 

abandon this right.   

18. Third, the dismissal notice indicates only that the employers were jointly dismissing the 

employees and that representations challenging the dismissal before it was made final could 

be sent that day to a single contact point.  The notice does not mention s 191.  It says 

nothing about any subsequent process under the LRA.  In short, it is entirely silent on the 
                                            
10 Ibid at para 17, citing Thomas v Henry and Another 1985 (3) SA 889 (A) at 898A – C. 

11 Mothupi (n 2 above) at para 17, citing Martin v De Kock 1948 (2) SA 719 (A) at 732-3. 

12 Annexure “M7”; Record Vol 2, pp 181 to 183. 
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employers’ right to receive notice in terms of s 191(3) if the dismissals were made final and 

should they later be challenged in terms of the LRA.  The fact that the employers 

dismissed jointly and allowed representations to be made to the same set of fax and 

telephone numbers does not mean that all three employers were not entitled to, or waived 

their right to, notice of any referral which might be made to the Bargaining Council 

regarding a claim against each of them.  Nor does it mean that service of a referral need 

not be made (whether on a simple referral document or several such documents) to each 

of these employers.  Nor, importantly, does it mean that service on any one of the 

employers (Steinmüller, as it found out) would suffice as service on the two Respondents. 

19. The dismissal notice does no more than to show that the employers acted together in 

dismissing the employees and that they were willing to receive representations on whether 

the dismissals should be made final collectively.  They do not state nor imply that, if the 

employees in due course proposed to sue one or more or all of the employers for unfair 

dismissal, notification to any one of those employers would suffice.  The purpose of 

service of a copy of a referral is to notify the employer that it is being sued.  Notification to 

employer A that it is being sued (by serving a referral document on it) obviously does not 

serve as notice to employers B and C that they too are being sued. 

20. Fourth, even if the notice is capable of being interpreted as a waiver of the rights under s 

191(3) – which is denied – it is also consistent with the contrary intention: that any referral 

should be served on all three employers.   If the notice is consistent with the possibility 

that the Respondents did not waive their rights, it cannot be a factual foundation for 

waiver. 

21. Fifth, other facts admitted by the Applicant are inconsistent with the claim of waiver: 
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21.1. The Applicant admits that Steinmüller informed it at the conciliation that many of the 

employees were not employed by it, but by the Respondents.13  It would have had no 

reason to do so if it and the Respondents had jointly waived their rights under s 

191(3).   

21.2. The Applicant subsequently, and outside the 30-day-period, sought to refer a dispute 

against the Respondents (i.e. the second referral).  In its application for condonation 

for the late filing, the Applicant stated: 

“[w]e were advised by our lawyers that parallel to the statement of claim in the Labour 

Court of South Africa that we should lodge a dispute with the [Bargaining Council] with 

regard to [the employees employed by the Respondents]”.14 

The Applicant would have had no reason to refer the dispute – and would not have 

been advised by its lawyers to do so – if it or they believed that the Respondents had 

waived their rights under s 191(3). They did not believe so because the Respondents 

never gave the impression of having done so.  Had they believed this they would have 

said so, at least in their condonation application.  They did not. 

21.3. The Applicant conducted a time-consuming (and unnecessary) process to determine 

which employees were employed by which employer.15  That, too, would have been 

unnecessary if the Applicant believed the Respondents had waived its rights. 

22. The clearest indication that the Applicant itself did not harbour a belief that the 

Respondents had waived their rights is that it never raised waiver in its joinder application 

– not even in its replying affidavit.  The Applicant’s belated attempt to latch on to a 

                                            
13 CC Founding Affidavit at para 20; Record Vol 3 p 279. 

14 Annexure M7; Record Vol 2 p 183. 

15 Founding Affidavit at para 16; Record Vol 1 p 56. 
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suggestion provided by this Court is a transparent tactic to address the flaws in the case it 

actually decided to plead. 

23. Accordingly, there is no factual basis for a claim that the Respondents waived their reliance 

on their rights under s 191(3). 

 
III ESTOPPEL 

24. The Respondents accept that, in theory, they could be estopped from relying on s 191(3), if 

they had made representations that a reasonable person would have interpreted as allowing 

service other than in terms of s 191(3) of the LRA.  The qualifications to the similar 

concession made above in respect of waiver apply equally in the present context. 

25. However, the Respondents deny that the dismissal notice is a basis to estop them from 

relying on s 191(3) in this case.  The reasons are the same as the reasons that the dismissal 

notice did not constitute a waiver.  As Nienaber JA explained in Mothupi: “The test for inferred 

waiver is the impression created by the conduct of the [defendant] on the mind of the plaintiff's notional alter 

ego; that, as it happens, is also, in the context of estoppel, the test for a representation”.16  If the 

dismissal did not constitute a waiver, it also cannot have constituted a representation that 

would estop the Respondents from relying on the need for service under s 191(3). 

 

IV THE COURT MAY NOT CONSIDER THESE QUESTIONS 

 
26. This Court has, properly, raised the question as to whether it may be prejudicial for it to 

consider these questions for the first time as a court of final appeal.  It would indeed be 

                                            
16 Mothupi (n 2 above) at para 29, citing Aris Enterprises (Finance) (Pty) Ltd v Protea Assurance Co Ltd 1981 (3) SA 274 (A) at 292E - F; 

Rabie The Law of Estoppel in South Africa at 37. 
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inappropriate, and prejudicial to the Respondents, for the Court to consider the issues of 

waiver and/or estoppel. 

27. While courts of appeal may – and indeed should – consider new questions of law on 

appeal, they may only do so if certain requirements are met.  The classic statement appears 

in the judgment of Innes J in Cole v Government of the Union of South Africa:  

“If the point is covered by the pleadings, and if its consideration on appeal involves no unfairness 

to the party against whom it is directed, the Court is bound to deal with it. And no such 

unfairness can exist if the facts upon which the legal point depends are common cause, or if they 

are clear beyond doubt upon the record, and there is no ground for thinking that further or other 

evidence would have been produced had the point been raised at the outset. In presence of these 

conditions a refusal by a Court of Appeal to give effect to a point of law fatal to one or other of the 

contentions of the parties would amount to the confirmation by it of a decision clearly wrong.”17 

28. This Court stated the position as follows in Alexkor which involved the revival of a point 

that had previously been abandoned:18 

“It is … open to Alexkor and the government to raise in this Court the legal contention which 

they abandoned in the SCA. However, they may only do so if the contention is covered by the 

pleadings and the evidence and if its consideration involves no unfairness to the Richtersveld 

Community.19 The legal contention must, in other words, raise no new factual issues. The rule is 

the same as that which governs the raising of a new point of law on appeal.20 In terms of that rule 

‘it is open to a party to raise a new point of law on appeal for the first time if it involves no 

unfairness . . . and raises no new factual issues.’21” 

                                            
17 1910 AD 263 at 272 (emphasis added).  Quoted with approval in Paddock Motors (Pty) Ltd v Igesund 1976 (3) SA 16 (A) at 23E. 

18 Alexkor Ltd and Another v Richtersveld Community and Others [2003] ZACC 18; 2004 (5) SA 460 (CC) (emphasis added).  See also 

Carmichele v Minister of Safety and Security [2001] ZACC 22; 2001 (4) SA 938 (CC) at para 31 (“If covered by the pleadings, and in the absence of 

unfairness, parties are ordinarily not precluded from raising new legal arguments on appeal.”) 

19 Compare Cole v Government of the Union of South Africa [1910 AD 263] at 272 (original footnote). 

20 Paddock Motors v Igesund [(n 17 above)] at 24F (original footnote). 

21 Naude and Another v Fraser [1998] ZASCA 56; 1998 (4) SA 539 (SCA) at 558A; 1998 (8) BCLR 945 (SCA) at 960 (footnotes omitted) 

(original footnote). 
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29. In this case, the issues of waiver and estoppel: (a) were not pleaded; (b) raise new factual 

issues; and (c) would cause unfairness to the Respondents if they were raised on appeal. 

30. Not pleaded: The issues of waiver and estoppel were not directly pleaded by the Applicant 

in the Labour Court, the Labour Appeal Court, or this Court.  Nor was there any mention 

of these issues in written or oral argument before the previous two courts which 

considered the matter.  Nor can a reliance on waiver or estoppel be inferred from either 

their founding or replying affidavits.  The Applicant does not allege that, because of the 

contents of the notice of dismissal, the employees assumed it was unnecessary to give 

notice to all the employers.  Indeed, the very fact that the Applicant later sought to refer a 

dispute against the Respondents to the Council is fundamentally inconsistent with a claim 

that it believed the Respondents had waived their rights. The very first mention of waiver 

or estoppel was in the directions of this Court.  In those circumstances, it cannot be said 

that the issue was pleaded. 

31. It is telling that the Applicant makes no attempt in its supplementary submissions to point 

to any averment in any of its affidavits that underpin a claim of waiver or estoppel.  It 

argues only that “the issue of notice in terms of section 191(3) has been fully ventilated on the papers”.22  

But it was ventilated in the context of a dispute about the proper interpretation of the 

statute.  The issues of waiver and estoppel were never mentioned, let alone fully ventilated. 

32. The closest the Applicant can come to identifying a plea of waiver or estoppel is a 

statement in its replying affidavit that the employers’ conduct “led to justifiable confusion on the 

part of the individual applicants as to their true employer.”23  Confusion about the true employer is 

a far cry from the waiver now asserted.  The fact that employees were confused (justifiably 

                                            
22 Applicant’s Supplementary Written Submissions at para 29. 

23 Applicant’s Supplementary Written Submissions at para 27, quoting Replying Affidavit at para 11; Record Vol 2 p 218. 
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or not) does not amount to a claim that they believed the employers had waived their 

rights to service under s 191(3). 

33. The Applicant appears, properly, to accept that reality when it argues: “Although BHR and 

Intervalve have tended to place greater emphasis on the requirement of a referral and conciliation, they 

invoked section 191(3) and the requirement of service at the outset.”24  In light of this statement, the 

Applicant’s argument is this: Because the Respondent’s raised the failure to serve in terms 

of s 191(3) as a defence, the Applicant is entitled to argue in this court that they waived 

that right.  In light of the strict requirements for raising new legal arguments on appeal, 

that proposition need only be stated to be rejected. 

34. New facts: As we have already explained above, the issues of waiver and estoppel are 

factual questions.  They depend on objective facts of what the parties did, what they 

believed, and what a reasonable person would believe.  Those facts include how the parties 

would now describe their intentions at the time.25  The requisite facts about the 

Respondents’ intentions when issuing the dismissal notice, or the Applicant’s interpretation 

of that notice are not before this court for the simple reason that the issues were not 

pleaded.  It is impossible for this Court to determine whether, properly interpreted, the 

notice contains an implied waiver because the notice must be interpreted against the 

background of all the relevant facts.  Those facts include the intentions of the 

Respondents, and the perceptions of the employees, at the time.  Those facts, that are 

necessary to interpret the notice, are not before this Court. 

35. That is why, in Mothupi, the Supreme Court of Appeal refused to permit an appellant to 

raise estoppel by an amendment to its replication on appeal.  Nienaber JA held that it was 
                                            
24 Ibid (The Applicant continues: “Although BHR and Intervalve have tended to place greater emphasis on the requirement of a referral and conciliation, 

they invoked section 191(3) and the requirement of service at the outset.” 

25 Mothupi (n 2 above) at para 17. 
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“by no means certain that the issue of estoppel in all its ramifications was properly and fully investigated” 

and that raising it on appeal would “open[ ] up entirely new fields of enquiry which were not properly 

explored before the trial Court.”26  The Supreme Court of Appeal reached that conclusion in 

Mothupi even though the issue of waiver had been properly pleaded and fully canvassed.  

The difficulty, and the unfairness to the Respondents, is more severe in this matter where 

there has never been any suggestion from the Applicant that it relied on either waiver or 

estoppel. 

36. Prejudice: The Respondents will be prejudiced if the issues of waiver and estoppel are 

raised and determined for the first time in this Court.  They have not had the opportunity 

to advance evidence demonstrating that there was no waiver or estoppel. 

37. As Ngcobo J (as he then was) held in Barkhuizen, it is unfair to consider a matter where a 

party would have instituted new facts, or disputed certain facts had it known that different 

legal points would be raised:   

“Unfairness may arise where, for example, a party would not have agreed on material facts, or on 

only those facts stated in the agreed statement of facts had the party been aware that there were 

other legal issues involved. It would similarly be unfair to the other party if the law point and all 

its ramifications were not canvassed and investigated at trial.”27 

This is directly in point.  Much of the founding affidavit went un-contradicted, possibly 

because it was believed that the facts alleged were immaterial to the issue to be decided 

viz., whether the Respondent had a direct and substantial interest in the claim against 

Steinmüller.  It may well be that if the issues of waiver or estoppel had been pleaded, 

some facts may have been disputed or qualified or additional facts may have been added.  

                                            
26 Ibid at para 30. 

27 Barkhuizen v Napier [2007] ZACC 5; 2007 (5) SA 323 (CC) at para 39. 
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On the ordinary rule in application proceedings, the Respondents’ denial would in all 

probability have been conclusive.  There is no denial, because there was no allegation.  

 
 

      
 

ALEC FREUND SC 

MICHAEL BISHOP 

Counsel for the Respondents,  

Chambers, Cape Town 

1 September 2014 
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