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Introduction 

 
1. The Applicant (“the Union”) seeks leave to appeal to the Constitutional Court 

(“this Court”) against the judgment and order of the Labour Appeal Court.  The 

effect thereof was to overturn an order of the Labour Court joining the First, 

Second, Fourth and Fifth Respondents as respondents in unfair dismissal 

proceedings brought by the Union against the Third Respondent 

(“Steinmüller”). 

 
2. This Honourable Court has directed the parties to file written argument on both 

the application for leave to appeal, and the merits of the appeal itself.  

 

3. The First and Second Respondents (referred to collectively below for 

convenience as “the Respondents”) oppose the application for leave to appeal 

and, if leave is granted, oppose the appeal itself. 

 
4. It is necessary to place the relevant statutory provisions in their proper context, 

before considering the merits of this application. 
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Legislative Context 

 
 
5. The Explanatory Memorandum to the LRA1 includes as one of the goals of the 

Ministerial Legal Task Team in drafting the legislation to “provide simple 

procedures for the resolution of disputes through statutory conciliation, 

mediation and arbitration”.  Paragraph 14 of the Memorandum deals with Unfair 

Dismissal as follows: 

 
“Our system of adjudicating unfair dismissal disputes is one of the most 

lengthy and expensive in the world. Despite this, it fails to deliver meaningful 

results and does not enjoy the confidence of its users. …  

Contrary to initial intentions, the adjudication of unfair dismissal disputes has 

become highly legalistic and inaccessible. It can take up to three years before 

an unfair dismissal dispute is finally determined by the Appellate Division. …  

In the absence of private agreements, a system of compulsory arbitration is 

introduced for the determination of disputes concerning dismissal for 

misconduct and incapacity [see section 191]. By providing for the 

determination of dismissal disputes by final and binding arbitration, the Bill 

adopts a simple, quick, cheap and non-legalistic approach to the adjudication 

of unfair dismissal. … 

The Bill does not permit an appeal from the arbitrator’s award. This is 

designed to speed up the process and free it from the legalism that 

accompanies appeal proceedings. Appeals lead to inordinate delays and high 

costs. This, in turn, has a negative impact on reinstatement as a remedy and 

undermines the basic purpose of the legislation. 

A primary objective of the revised system is to ensure reinstatement as the 

preferred remedy [see section 193]. …” (Emphasis added) 

 

6. The legislation specifically enacted to give effect to the right to fair labour 

practices is the LRA. It evinces a deliberate policy choice of speedy and 

expeditious resolution of labour disputes, and records as one of the key aims of 

the Act (in section 1(d)(iv)), the promotion of effective resolution of labour 

disputes. 

                                                            
1 Published at (1995) 16 ILJ 278 
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7. The LRA provides for the expeditious resolution of dismissal disputes not only 

as a matter of general labour relations good practice, but also because of the 

policy decision that reinstatement is to be the primary remedy.  Reinstatement 

as the primary remedy is only realistically feasible where the institution and 

completion of unfair dismissal litigation is expeditious. 

 
8. The legislative requirement of speedy resolution of unfair dismissal disputes 

has been noted and given effect to by the courts.  See for example 

Queenstown Fuel Distributors CC v Labuschagne and Others (2000) 21 ILJ 

166 (LAC), particularly at paragraphs 8, 18, 20 and 25.  In that case the LAC 

(per Conradie JA, Nicholson JA and Mogoeng AJA, as he then was, 

concurring), commented (at para 25) in the need to “give effect to the intention 

of the legislature to swiftly resolve individual dismissal disputes”.  See also the 

reference at para 20 to “lesser indulgence where the aim of the dispute 

resolution procedures is to ensure that matters are dealt with swiftly…” 

 

9. In Chirwa v Transnet Ltd and Others 2008 (4) SA 367 (CC), this Court (per 

Skweyiya J) noted2 that: 

 
“The purpose of labour law as embodied in the LRA is to provide a 

comprehensive system of dispute resolution mechanisms, forums and 

remedies that are tailored to deal with all aspects of employment.” 

 
 

10. In Gcaba v Minister for Safety and Security and Others 2010 (1) SA 238 (CC), 

Van Der Westhuizen J, writing for the full Constitutional Court, said this: 

 

                                                            
2 At para [47]. 
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“[56] However, another principle or policy consideration is that the 

Constitution recognises the need for specificity and specialisation in a modern 

and complex society under the rule of law. Therefore, a wide range of rights 

and the respective areas of law in which they apply are explicitly recognised in 

the Constitution. Different kinds of relationships between citizens and the 

State and citizens amongst each other are dealt with in different provisions. 

The legislature is sometimes specifically mandated to create detailed 

legislation for a particular area, like equality, just administrative action (PAJA) 

and labour relations (LRA). Once a set of carefully crafted rules and structures 

has been created for the effective and speedy resolution of disputes and 

protection of rights in a particular area of law, it is preferable to use that 

particular system. This was emphasised in Chirwa by both Skweyiya J and 

Ngcobo J. If litigants are at liberty to relegate the finely tuned dispute-

resolution structures created by the LRA, a dual system of law could fester in 

cases of dismissal of employees.” (our emphasis) 

 
11. The Court also emphasised (at para 62 of the judgment) the importance of 

certainty and predictability of the law, as a basic requirement of the rule of law. 

 
12. Section 191 of the LRA regulates the referral of disputes regarding unfair 

dismissal and unfair labour practices. The relevant portions thereof read as 

follows: 

“191.   Disputes about unfair dismissals and unfair labour practices. 

 

(1)  (a)  If there is a dispute about the fairness of a dismissal, or a dispute 

about an unfair labour practice, the dismissed employee or the employee 

alleging the unfair labour practice may refer the dispute in writing to— 

 

(i) a council, if the parties to the dispute fall within the registered scope of that 

council; or 

 

(ii) the Commission, if no council has jurisdiction. 

 

(b)  A referral in terms of paragraph (a) must be made within— 

 

(i) 30 days of the date of a dismissal or, if it is a later date, within 30 days of 

the employer making a final decision to dismiss or uphold the dismissal; 

 

(ii) 90 days of the date of the act or omission which allegedly constitutes the 

unfair labour practice or, if it is a later date, within 90 days of the date on 

which the employee became aware of the act or occurrence. 



6 
 
 

 
(2)  If the employee shows good cause at any time, the council or the 

Commission may permit the employee to refer the dispute after the relevant 

time limit in subsection (1) has expired. 

 

(2A)  Subject to subsections (1) and (2), an employee whose contract of 

employment is terminated by notice, may refer the dispute to the council or 

the Commission once the employee has received that notice. 

 

(3)  The employee must satisfy the council or the Commission that a copy of 

the referral has been served on the employer. 

 

(4)  The council or the Commission must attempt to resolve the dispute 

through conciliation. 

 

(5)  If a council or a commissioner has certified that the dispute remains 

unresolved, or if 30 days have expired since the council or the Commission 

received the referral and the dispute remains unresolved— 

 

(a) the council or the Commission must arbitrate the dispute at the request of 

the employee if— 

 

(i) the employee has alleged that the reason for dismissal is related to 

the employee’s conduct or capacity, unless paragraph (b) (iii) applies; 

… 

   (b) the employee may refer the dispute to the Labour Court for adjudication if 

the employee has alleged that the reason for dismissal is— 

 

… 

(iii) the employees participation in a strike that does not comply with 

the provisions of Chapter IV; or 

   … 

 

(11)  (a)  The referral, in terms of subsection (5) (b), of a dispute to the Labour 

Court for adjudication, must be made within 90 days after the council or (as 

the case may be) the commissioner has certified that the dispute remains 

unresolved. 

 

(b)  However, the Labour Court may condone non-observance of that time-

frame on good cause shown.” (our emphasis) 

 

13. Section 191 imposes strict time limits (and other requirements) which must be 

met before initiating an alleged unfair dismissal claim.  These provisions are 

jurisdictional. The LAC has held as follows (in National Union of Metalworkers 
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of SA and Others v Driveline Technologies (Pty) Ltd and Another (2000) 21 ILJ 

142 (LAC) at 160A, (per Zondo AJP, as he then was, Mogoeng AJA, as he then 

was, concurring): 

 

“To me it is as clear as daylight that the wording of section 191(5) imposes 

the referral of a dismissal dispute to conciliation as a precondition before such 

a dispute can either be arbitrated or referred to the Labour Court for 

adjudication.”   

 

(See also at 160F, where the Court made clear that what was in issue is 

whether the Labour Court had jurisdiction to adjudicate the dispute; and see 

Bombardier Transportation (Pty) Ltd v Mtiya NO & Others (2010) 8 BLLR 840 

(LC) at para [13].) 

 
14. Another way of looking the same provisions is that they render an unfair 

dismissal claim time-barred if a referral is not made and served within 30 days, 

or if condonation for extension of the 30-day period is not condoned.  

 
15. The LRA is replete with time limits that have the effect of time-barring a litigant 

from enforcing his or her rights if the time periods are not complied with, and if 

condonation for non-compliance is not granted. Another example is that a party 

that is unsuccessful in arbitration proceedings may launch review proceedings, 

but must do so within 6 weeks of receipt of the award. (LRA section 145(1)(a)). 

The Labour Court is empowered to condone late referral on good cause shown 

(LRA section 145(1A)). 

 
16. Time-barring or prescriptive periods are well-established in all comparable 

systems of law, and have withstood constitutional scrutiny in South Africa, 
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provided that the applicable time period affords parties an adequate and fair 

opportunity in which to seek judicial redress, and is not unjustifiably brief.  The 

power to condone non-compliance with a time-bar provision on good cause 

shown is a material factor in determining whether the constitutional right of 

access to courts is limited.3 It is notable that in this matter the Union does not 

attack the reasonableness or constitutionality of the 30-day time period 

contained in section 191(1)(b)(i) of the LRA and that section 191(2) permits 

condonation on good cause shown. 

 
17. The relevant statutory framework and the underlying policy choices that inform 

this framework should be borne in mind when assessing the peculiar facts of 

this matter. We submit that ultimately it is a matter that stands to be determined 

on its particular facts, by application of clear and general statutory rules. As we 

will show, it is not, as contended by the Union, a matter that impacts on the 

general powers of the Labour Court in joinder applications. 

 

Background Facts 

 
 
18. The First Respondent (“Intervalve”), the Second Respondent (“BHR”) and the 

Third Respondent (“Steinmüller”) are part of a group of companies which have 

some shareholders and directors in common and which have related business 

operations.4  Each of them employs its own employees5.  In Pretoria West each 

                                                            
3 See Mohlomi v Minister of Defence 1997 (1) SA 124 (CC), Engelbrecht v Road Accident Fund 2007 (6) SA 96 

(CC), Road Accident Fund v Mdeyide 2011 (2) SA 26 CC, Barkhuizen v Napier 2007 (5) SA 323 (CC), Brümmer v 

Minister for Social Development 2009 (6) SA 323 (CC), Queenstown Fuel Distributors CC v Labuschagne NO & 

Others (2000) 21 ILJ 166 (LAC) at para [8], Currie & De Waal The Bill of Rights Handbook, 6th Ed at pp722-727. 
4AA Vol 2 p139, paras 14 to 19. 
5 AA Vol 2 p140, para 16. 
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of them has part or all of its operations at the same industrial premises, known 

as “Pretoria Works”.6  At this site they each utilise certain “shared services” 

including shared payroll administration and shared HR services.7 

 
19. Employees employed by Steinmüller, Intervalve and BHR participated in an 

unprotected strike at Pretoria Works.  The strike was handled on site by the 

aforementioned shared HR services and resulted in dismissals by each of 

these employers, which took place on or about 14 April 2010.8 

 
20. On 20 April 2010 (i.e. within the 30-day period) the Union referred an unfair 

dismissal dispute to the Metal and Engineering Industries Bargaining Council 

(“the Bargaining Council”) in terms of section 191(1) of the LRA.9  The referral 

was made on behalf of a list of employees and cited Steinmüller as the (only) 

employer party to the dispute referred for conciliation.  (This referral is referred 

to below as “the initial referral”.) 

 
21. At the conciliation meeting held on 19 May 2010, Steinmüller’s representative 

pointed out that many of the dismissed employees had never been employed 

by it.10  

 

22. More than two months later, on 22 July 2010, the Union made a fresh but now 

well out-of-time referral (“the second referral”) of a dismissal dispute to the 

                                                            
6 AA Vol 2 p138, paras 10 and 11. 
7 AA Vol 2 p141, para 21. 
8 AA p94, para 22; statement of claim, para 3. 
9 A copy of the referral is annexed to the statement of claim (in the pleadings file at pp 52 to 63). 
10 AA Vol 2 p142, para 24. The Union’s written argument (para 18.16, p14) unfairly characterize this as being 

‘raised for the first time’ at conciliation, without suggesting when it could fairly have been raised prior to 

conciliation. 
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Bargaining Council on behalf of a list of employees, alleging that the employer 

party was Steinmüller, alternatively Intervalve, alternatively KOG Fabricators 

(Pty) Ltd t/a Bellows Africa, alternatively BHR.11  The Union applied for 

condonation of the lateness of this referral.12  The condonation application was 

opposed inter alia on the basis of the length of the delay since the Union had 

been informed that many of the employees had not been employed by 

Steinmüller. 

 

23. On 15 August 2010 the condonation application was dismissed.  The Union had 

six weeks within which to bring an application to review this refusal, if so 

advised.  It did not bring such an application.  

Proceedings in the Labour Court 

 

24. On 17 August 2010 the Union filed a statement of claim before the Labour 

Court alleging that Steinmüller unfairly dismissed the employees and seeking 

relief against it (alone).13 

 

25. On 23 March 2011, i.e. more than 7 months later, the Union delivered an 

application to join Intervalve and BHR (as well as certain other alleged 

employers) as respondents to the unfair dismissal action instituted against 

Steinmüller.14  Its case was that the employers sought to be joined “have a 

direct and substantial interest in” the pending action against Steinmüller “and 

                                                            
11 AA Vol 2 p143, para 28. 
12 AA Vol 2 p143, para 28. 
13 AA Vol 2 p144, para 31. 
14 Notice of motion, Vol 1 p1; AA Vol 2 p146, para 37. 
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are necessary parties”.15  The question of the Labour Court’s jurisdiction over 

the employers now sought to be joined was not addressed in the founding 

affidavit.  There was, for example, no allegation that the initial referral sufficed 

as a jurisdiction-conferring referral in respect of the employers sought to be 

joined. The Union also made no secret of the fact that its intention, if joinder of 

the other employers was ordered, was to pursue a claim for relief against those 

employers for unfair dismissals allegedly effected by them.16 

 

26. The primary basis on which the Respondents resisted their joinder before the 

Labour Court was that, in the light of the Union’s failure to cite them as 

employers in the initial referral and in the light of the refusal of condonation for 

the out-of-time second referral, the Labour Court had no jurisdiction to entertain 

unfair dismissal claims against them. It was contended in their answering 

affidavit that this absence of jurisdiction could not be circumvented by the 

Union’s stratagem of a belated joinder application.  

 

27. In the Union’s replying affidavit in the joinder application its regional organiser 

admitted that the Respondents were not cited as employers in the initial 

referral.  He explained: 

 
“I did not cite these entities because I was not aware that they 

employed any of the dismissed workers.  This only came to light later.” 

 
 

                                                            
15 FA para 5 (Vol 1, p52). 
16 FA para 203, Vol 1, p57; para 29.4, Vol1, p72; L.C Judgment para 45.2, Vol 3, p253; Applicant’s written 
arguments para 74.1 
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It is therefore obvious that, at the time that the initial referral was made the 

Union itself did not intend this referral to constitute the referral of a dispute 

between it and any employer other than Steinmüller. 

 
28. Notwithstanding this the Labour Court (per Steenkamp J) held that the initial 

referral sufficed and that Intervalve and BHR were necessary parties in the 

proceedings between the Union and Steinmüller. The Labour Court granted an 

order joining them (and others) as Respondents.17   

Proceedings in the Labour Appeal Court 

 
 
29. With the leave of the Labour Court, the Respondents appealed to the Labour 

Appeal Court against the entire order joining them as respondents to the action 

instituted against Steinmüller. 

 
30. The primary question raised on appeal was whether the Labour Court erred in 

not recognising that it lacked jurisdiction to entertain proposed unfair dismissal 

claims against the (present) Respondents. The Labour Appeal Court concluded 

that it had erred, and upheld the appeal. In a unanimous decision18, the Labour 

Appeal Court (per Waglay JP, with whom Francis AJA and Dlodlo AJA 

concurred) held as follows:  

 
“[11] The starting point must be whether the Labour Court had jurisdiction 

to entertain the dispute brought by NUMSA on behalf of its members against 

Intervalve and BHR. In the absence of having the jurisdiction to entertain the 

dispute the issue of joinder does not arise.  

 

                                                            
17 LC Judgment, Vol 3, p238. 
18 LAC Judgment, Vol 3, p255 
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[12] The dispute between the parties is one of dismissal based on 

participation in a non-procedural strike. In terms of s191 of the LRA, such 

disputes must, firstly be referred to conciliation within 30 days of the date of 

the dismissal (although the non-compliance with the 30 days’ time limit may 

be condoned on good cause shown) and, if the matter remains unresolved 

after conciliation, the dispute must be referred for adjudication to the Labour 

Court and this must be done within 90 days after a certificate of non-

resolution of the dispute at conciliation is issued. Again the non-compliance 

with the 90 day time period can be condoned on good cause shown. 

 

… 

 

[22] Neither Selala nor Mokoena is of any assistance to the respondent. 

The view expressed in both those judgments that the Labour Court has a 

discretion to condone non-compliance with the requirement that before a 

dispute can be referred to arbitration or adjudication it has to be referred to 

conciliation, as provided by s191 of the LRA, is wrong. Rules that provide for 

the conduct of proceedings in a court cannot trump or override the clear 

provisions of an Act. So even if NUMSA met the requirements of Rule 22 

because it could not have proceeded against Intervalve and BHR at the time 

they brought the application to join Intervalve and BHR, it cannot succeed by 

simply piggybacking on Steinmüller. Rule 22 like any other Rule does not 

create a right it is there to accommodate existing rights. 

 

[23] Finally, on the issue of constitutional right to have a day in court; this 

right is not to be exercised at a litigant’s pleasure. The Act is clear. It makes 

provisions which must be complied with. There is nothing unconstitutional 

about that. One cannot fail to comply with the steps that are required to be 

followed to enforce a right and then complain that these steps which you have 

failed to follow now impinges your constitutional right, particularly when there 

is a right to purge that failure and no steps are taken or properly taken to 

purge the failure. When NUMSA failed to refer the dispute to conciliation 

timeously, it applied for condonation for its late referral which was not granted 

but NUMSA did not challenge this refusal. In these circumstances, it cannot 

be said they are being denied their day in Court. 

 

[24] In summary: NUMSA failed to comply with s191(1) read with s191(3) 

in that, it failed to refer on time the dispute against Intervalve and BHR to 

conciliation, nor was it able to show good cause why the referral it made to 

the bargaining council was out of time. In the absence of conciliation, it is not 

entitled to refer its dispute for adjudication to the Labour Court as provided in 

s191(5). The Labour Court does not have jurisdiction to entertain the dispute, 

and as such it serves no purpose to consider whether the application for 

joinder has merit. 
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[25] Notwithstanding the above, I need to add that the application for 

joinder based as it is on Rule 22(2)(a), is without merit. Intervalve and BHR 

have no direct and substantial interest in the dispute between NUMSA and its 

members on the one hand, and Steinmüller on the other. All of the facts, 

circumstances and allegations … are certainly grounds for holding a single 

trial but they do not demonstrate that Intervalve and BHR have interest in the 

dispute between Steinmüller and NUMSA. A judgment against Steinmüller 

cannot affect Intervalve or BHR. These two companies are for all intents and 

purposes separate entities, a fact acknowledged by NUMSA. There is nothing 

to show that a judgment against Steinmüller would be of any consequence to 

Intervalve or BHR.” (Emphasis added)   

 

31.  The Labour Appeal Court accordingly upheld the appeal, and made no order 

as to costs. The effect of the order is that the joinder application is refused. The 

litigation between the Union and Steinmüller proceeds undisturbed. The Union 

now seeks leave to appeal against the judgment of the Labour Appeal Court.  

  
32.  In opposing the application for leave to appeal, and the appeal, the 

Respondents make no submissions regarding the Fourth and Fifth 

Respondents, or the decision of the Labour Appeal Court insofar as it affects 

them only.  

Leave to appeal? 

 

 

33. The LRA gives effect to the constitutional right to fair labour practices.  This 

matter turns on the application of provisions of the LRA to common cause facts.  

We submit (below) that the interpretation of those provisions occasions no 

difficulty and that the interpretation adopted by the LAC is correct.  

Nonetheless, it may be that any question as to the proper interpretation of a 

provision of the LRA raises a constitutional matter.   
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34. We also note the Applicant’s reliance on section 39(2) of the Constitution which 

provides that, when interpreting any legislation, every Court “must promote the 

spirit, purport and objects of the Bill of Rights”.  The constitutional rights relied 

upon by the Applicant are the right to fair labour practices (section 23(1)) and 

the right of access to courts (section 34).   As will appear below, those rights 

were nowhere referred to in the founding papers and this fact has prejudiced 

the Respondents.  We accordingly submit that this is not a proper case to 

consider whether the constitutional rights relied upon by the Applicants warrant 

the interpretation of section 191 for which they contend. 

 
35. We accept that this Court has the necessary jurisdiction to determine the 

appeal (should leave be granted), whether or not the appeal raises 

constitutional issues, given that it is now the apex appellate court in respect of 

all matters, following recent statutory amendments.19   

 

36. However we dispute that this case raises points of general public importance.  

As will appear below, the facts of this case are unique.  No general principle is 

raised, as the Union implies, regarding unfair dismissals by large corporate 

entities. 

 

37. Moreover, and most fundamentally, we submit that the proposed appeal does 

not enjoy reasonable prospects of success, for the reasons set out below. 

 
38. We therefore submit that leave to appeal should be refused. 

 

                                                            
19 Constitution Seventeenth Amendment Act of 2012, which came into operation on 23 August 2013. 
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SUBMISSIONS ON THE MERITS OF THE APPEAL 

 

Rule 22 

 

39. Rule 22 of the Rules of the Labour Court regulates (inter alia) joinder of parties. 

For present purposes, the following subsections of that rule are relevant: 

 

“(1) The court may join any number of persons, whether jointly, 

jointly or severally, separately, or in the alternative, as parties in 

proceedings, if the right to relief depends on the determination 

of substantially the same question of law or fact. 

 

(2)(a) The court may, of its own motion or on application and on 

notice to every other party, make an order joining any person 

as a party in the proceedings if the party to be joined has a 

substantial interest in the subject matter of the proceedings. 

 

  (b) When making an order in terms of paragraph (a), the court may 

give such directions as to the further procedure in the 

proceedings as it deems fit, and may make an order as to 

costs.” (Emphasis added) 

 
 

40. The words emphasised above make clear that the two circumstances in which 

joinder may be ordered are: 

 
40.1. Where the right to relief depends on the determination of substantially 

the same question of law or fact (Rule 22(1)); or 

 
40.2. If the party to be joined has a substantial interest in the subject matter 

of the proceedings (Rule 22(2)(a)). 

 
Rule 22(1) deals with joinder for convenience.  Rule 22(2) deals with joinder of 

necessity. 
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41. In the founding affidavit in support of the application for joinder, the Union 

expressly based its case on Rule 22(2)(a), confining its case to one that the 

Respondents had a “direct and substantial interest” in the proceedings brought 

against Steinmüller, and were “necessary parties” to these proceedings.  No 

reliance was placed on Rule 22(1) or on a joinder for convenience.20 

 

Absence of jurisdiction 

 
 
42. Where the Court has jurisdiction to entertain an unfair dismissal claim against 

employer A and to entertain an unfair dismissal claim against employer B, the 

Respondents accept that Rule 22(1) empowers the Court, as a matter of 

convenience, to join A and B as Respondents to a single action, if the right to 

relief in the two actions depends on the determination of substantially the same 

question of law or fact. 

 
43. However, where an unfair dismissal claim is pending against employer A in 

respect of a dispute within the jurisdiction of the Court, and the employees wish 

to join employer B as a party to those proceedings in order simultaneously to 

determine an unfair dismissal claim against employer B which does not fall 

within the jurisdiction of the Court, the Respondents submit that it would be 

erroneous for the Court to order the joinder of employer B (whether under Rule 

22(1) or Rule 22(2)(a)).  It is an exercise in futility to order the joinder of 

employer B for the purpose of enabling employees to seek unfair dismissal 

relief against that employer, if it is apparent, on facts which are common cause 

                                                            
20 FA para 5, (Vol 1, p52); para 6.2 (Vol 1, p54); Part C (para’s 22-29.5) (Vol 1, pp 58-72). 
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at the time of the joinder application, that the Court would not have jurisdiction 

to entertain an unfair dismissal claim against employer B.   

 
44. The Labour Court impliedly (with submission, correctly) accepted the above 

proposition.21 What it rejected was the Respondents’ contention that the inintial 

referral did not confer jurisdiction on the Court to determine unfair dismissal 

claims against them.  

 
45. By contrast, the Labour Appeal Court accepted the contention that the Labour 

Court did not have jurisdiction to determine unfair dismissal claims against the 

Respondents, and found this to be decisive of the entire matter.22  

 

46. The question as to whether the Court did or did not have jurisdiction to 

determine unfair dismissal claims against the Respondents lies at the heart of 

the present appeal.23 

 
47. This turns on whether the Union’s initial referral to the Bargaining Council 

sufficed as a referral of an unfair dismissal dispute against the Respondents, 

conferring jurisdiction on the Labour Court over an unfair dismissal claim 

against them, notwithstanding the Union’s failure in that referral to cite them as 

                                                            
21 In its judgment granting leave to appeal to the Labour Court, this was confirmed, as follows: “I am also 
satisfied that the ruling on joinder is appealable at this stage in order to provide clarity on the court’s 
jurisdiction to deal with the dispute with regard to BHR and Intervalve.” 
22 See para [11] of the LAC’s judgment, which has been quoted above. 
23 We submit that the Applicant mischaracterises the issue as being about whether the Labour Court has “the 
power to join a respondent to an unfair dismissal dispute after conciliation has taken place”.  The case does not 
turn on the power or jurisdiction of the Labour Court to join any parties.  It has jurisdiction to grant or to 
refuse to grant an application for joinder of a party.  Our point is that it is an exercise in futility to join a party 
for the purposes of enabling an unfair dismissal claim to be pursued against that party where it is clear that the 
Court has no jurisdiction to entertain such a claim against that party.  In the language of the LAC: “In the 
absence of having the jurisdiction to entertain the dispute [a reference to the unfair dismissal dispute between 
the Union and the Respondents] the issue of joinder does not arise.” 



19 
 
 

 

employer parties and the Union’s consequent failure to serve the referral on 

them. 

 

48. It is respectfully submitted that the Labour Appeal Court correctly held that it did 

not suffice.  In this regard the following may be noted: 

 
48.1. Section 191(1)(a) of the LRA imposes a requirement that, if there is “a 

dispute about the fairness of a dismissal”, the dismissed employee 

must first refer the dispute in writing, either to a bargaining council or to 

the CCMA, if the Labour Court is to acquire jurisdiction to adjudicate 

the dispute. 

 
48.2. Such referral is required to be made within 30 days after the date of the 

dismissal (section 191(1)(b)(i)), or condonation for the failure to do so 

must be obtained (section191(2)).   

 
48.3. If the referral is not made within the required 30-day period or if 

condonation for a late referral is not obtained, the Labour Court cannot 

acquire jurisdiction in terms of section 191(5) to adjudicate the dispute. 

 
48.4. In terms of section 191(3): 

 

“The employee must satisfy the council or the Commission that 

a copy of the referral has been served on the employer”. 

(Emphasis added) 

 
 

This provision is manifestly peremptory. Actual service is required.24 

                                                            
24 It is trite that mere knowledge of legal proceedings by a party does not amount to joinder of that party to 
the proceedings, nor to its consent to a judgement that may follow. See Rosebank Mall (Pty) Ltd and Another v 
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48.5. It is submitted that the reference to “the employer” in section 191(3) 

must be and is a reference to the employer or employers alleged to 

have employed and dismissed the employees claiming “unfair 

dismissal”.  This seems to be self-evident25, but if it is thought that there 

is any doubt on the point, this is removed by the wording of the referral 

form, form 7.11 of the applicable regulations26. In that form the referring 

party is required, if “the other party” to the dispute is an employer, to 

furnish the name, address and contact details of that employer.  This 

makes it quite clear that the employer required to be cited is the 

employer against whom relief is sought for the allegedly unfair 

dismissal.27 

 

48.6. The Union’s conduct in the present case shows that it understood the 

applicable legal principles in precisely the same manner as the 

Respondents.  It initially referred to the Labour Court its unfair dismissal 

claim against Steinmüller, notwithstanding the fact that, a few days 

earlier, it had made the second out-of-time referral against all five 

                                                                                                                                                                                         
Cradock Heights (Pty) Ltd 2004 (2) SA 353 (W) at para 12, citing Amalgamated Engineering Union v Minister of 
Labour 1949 (3) SA 637 (A) at 661 – 3). 
25 We ask rhetorically “What other employer could this possibly be referring to?” 
26 As published in GNR 1442 in GG 25515 of 10 October 2003, as amended by GNR 1176 in GG 31564 of 

7 November 2008 (conveniently reproduced in Thompson and Benjamin “South African Labour Law”, Vol 1, at 

AA 3-145). 
27  The Respondents assume that nothing precludes the referring union or employees from citing more than 

one employer party to the dispute in a single referral.  Thus, where it is alleged that several employers acting 

together have simultaneously dismissed employees, the Respondents assume that it is permissible for the 

union to cite the various employers concerned in a simple referral form.  In such a case, however, it is 

submitted that it is necessary, in terms of Section 191(3), to cite and serve the referral form on each of those 

employers. 
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employers.  One presumes that it may have been contemplating 

bringing an application to review the refusal of condonation.  Even 

when it brought its joinder application, it did not assert on its affidavits 

that the initial referral could properly be understood as a referral of the 

unfair dismissal disputes which it wanted to pursue against the 

Respondents.  As referred to above, it confined its case to one that 

joinder of the additional employers was “necessary” because of their 

interest in the case already pending against Steinmüller. 

 

48.7. Be that as it may, it is submitted that it does not suffice for the referring 

union to cite only one of the employers and to serve the referral only on 

it, if it also proposes to pursue unfair dismissal claims against the other 

employers. It is essential in terms of section 191 for the union to cite as 

a party each of the employers alleged by it to be an employer party to 

the dispute and to serve the referral on each of them.  It is submitted, 

with respect, that the Labour Court fundamentally misdirected itself on 

this aspect. 

 

48.8. The Labour Court also misdirected itself in concluding that the 

necessary jurisdictional requirement was met simply because – on its 

findings of fact – the three employers concerned are closely associated 

and acted jointly in effecting what amounted to a “single” dismissal. 

Where several employers dismiss simultaneously and where it is 

alleged that those dismissals were unfair, it is axiomatic that, in terms 

of the scheme of the Act, there is more than one dismissal dispute.  It is 
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in the very nature of an unfair dismissal dispute that the parties thereto 

are the dismissed employee and the dismissing employer.  A dispute 

about the fairness of a dismissal by employer A may be very closely 

related to a dispute about the fairness of a dismissal by employer B but 

it is not the same “dispute about the fairness of a dismissal” (as 

referred to in section 191(1)(a)). 

 

49. It is respectfully submitted that the Labour Court also erred in regarding the 

present situation as analogous to other situations in which a third party may 

properly be joined, despite not having been a party to the referral itself.  For 

example, where an employee refers a dispute about his or her non-promotion 

to a post and cites the employer as the other party to the referral, it is clearly 

permissible (indeed necessary) for the employee appointed to the contested 

post to be joined if the complainant employee is seeking an order entitling him 

or her to that post.  But in this situation none of the jurisdictional issues referred 

to above apply.   It is not necessary in terms of section 191 to cite the other 

employee as a respondent party to the referral.  Nonetheless that employee 

can and must be joined if and when the dispute is referred for adjudication 

because of his or her substantial interest in the relief claimed.  This situation is 

entirely distinguishable from the present case, because there is nothing in the 

Act requiring such an employee to be cited in the referral for conciliation before 

the Labour Court can have jurisdiction in respect of a claim in which such 

employee has a substantial interest. 
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50. It is further respectfully submitted that the Labour Court erred in overlooking the 

time-barring function served by section 191(1) of the LRA.  The Court focussed 

on the question of opportunity to participate in conciliation and not – as it is 

respectfully submitted it should have done – on whether unfair dismissal claims 

against the Appellants had become time-barred as a result of non-compliance 

with section 191(1).  The Union seeks to again promote this argument, but it 

remains misplaced – the issue is one of jurisdiction and/or time-barring and not 

whether the Respondents were deprived of an opportunity to conciliate.  

 
51. The jurisdictional/time-barring element was particularly acute in this matter 

when assessed against the context of the Union’s second referral (in which the 

Respondents were cited as parties) and the commissioner’s unchallenged 

refusal to condone the lateness of this referral. This was tantamount to a ruling 

that the bargaining council had no jurisdiction to conciliate the unfair dismissal 

claim against the Respondents. It put an end to the dispute (see Bombardier 

Transportation (supra) at para [16]). 

 

52. As referred to above, the LRA places a premium on the speedy resolution of 

dismissal disputes and provides, in effect, that an employee who does not refer 

an unfair dismissal claim against his or her employer within 30 days is time-

barred and cannot pursue such a claim against that employer, unless 

condonation for a late referral is sought and obtained in terms of section 191(2).  

Though such condonation was refused in this case (effectively rendering the 

fact that the Union’s claim is time-barred res judicata), the Labour Court’s 

judgment permits the employees to avoid the time-barring and the res judicata 
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principle by holding that the initial referral sufficed.  It is respectfully submitted 

that the Labour Court misdirected itself in this regard, and that the Labour 

Appeal Court’s finding to this effect is correct. 

 
53. It should be borne in mind in this case that the Union applied for the joinder of 

the Respondents (thereby seeking to expose them to potential liability for unfair 

dismissals) almost a year after the date of the dismissals.  Even if the initial 

referral served as a valid referral of dismissal disputes against them (which the 

Respondents vigorously dispute), the Union completely ignored the 90 day 

period provided for in section 191(11)(a) of the LRA.  This is yet another reason 

why they should not have been permitted to utilise the stratagem of a joinder 

application to resurrect unfair dismissals claims effectively defeated by the 

Bargaining Council’s refusal of the condonation application. 

 
54. It is submitted that the Selala28 and Mokoena29 judgments relied upon by the 

Union and the Labour Court are distinguishable on their facts and that some of 

the obiter dicta in those judgments (particularly in the Mokoena judgment) are 

too broadly stated. The Labour Appeal Court correctly held that, to the extent 

that these judgments express a view that the Labour Court may condone non-

compliance with the peremptory statutory requirement of referral to conciliation, 

they are incorrect.30 The Union’s argument that the decision of the Labour 

Appeal Court effectively overturns all of these decisions, or that it adopted an 

                                                            
28 Selala and Another v Rand Water (2000) 21 ILJ 2102 (LC). 
29 Mokoena and Others v Motor Component Industry (Pty) Ltd and Others (2005) 25 ILJ 277 (LC). 
30 LAC Judgment, Vol 3 para 22, p265. 
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‘absolutist postion’ that the Labour Court may never join a party who was not 

party to the initial conciliation31, is without merit. 

 

55. For present purposes, the relevant issue in Selala was whether the applicants 

challenging a decision to promote one Dr Kasam rather than themselves as an 

unfair labour practice were entitled to join Dr Kasam as a respondent to the 

proceedings initially brought only against their employer.  As it happened,  

Dr Kasam elected to abide the decision of the Court and the Court accordingly 

found that there was no need to make an order joining him, rendering its 

findings on joinder of him obiter.  However the Court did comment, in passing 

(at para [8]) that: 

 

“The court has a discretion to join a party as a party to these proceedings 

even if such person was not joined at the time of conciliation.” 

 
 
The Respondents do not dispute that, on the facts before the Court in Selala, 

this finding was correct. But it is submitted that the present case is 

distinguishable because, unlike in the Selala case, in the present case the LRA 

requires that an unfair dismissal claim can only be pursued against an 

employer cited as an employer in a section 191 referral.  No such jurisdictional 

requirement applied in the Selala case. 

 
56. It is submitted that the Mokoena case is also distinguishable.  In that case the 

employees timeously referred an unfair dismissal dispute between them and 

their employer (“A”) to the CCMA in terms of section 191(1).  After referring the 

dispute for adjudication by the Labour Court, they sought to join another party 

                                                            
31 Union’s heads of argument, para 37 p22 
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(“B”) as a party to the pending proceedings, on the basis that A’s business had 

been transferred as a going concern to B, rendering B jointly and severally 

liable with A in terms of section 197 of the LRA.   The joinder application 

succeeded.  It is submitted that Mokoena is distinguishable from the present 

case on much the same basis as Selala is, viz B’s position was analogous to  

Dr Kasam’s position, in that any order to be made against the dismissing 

employer, A, would by virtue of section 197 adversely impact against B’s rights.  

But Dr Kasam (in Selala) and party B (in Mokoena) were not employers 

required by section 191 to be cited in a timeously made referral to the CCMA or 

to a bargaining council. 

 
57. Even if it should be thought that the outcome in Mokoena was correct, it is 

submitted that some of the reasoning in the decision was too broadly or 

erroneously stated, particularly where the Court held as follows (at 279F): 

 
“While statutory conciliation is one of the jurisdictional facts that must 

be present before an unfair dismissal dispute may be dealt with by the 

Labour Court, or by arbitration, one must not regard the dispute and 

the parties to the dispute in synonymous terms. Situations may be 

conceived where there is a dispute between the immediate disputant 

parties, in which other parties have an interest.  As long as the dispute 

has been the subject of proper conciliation, even if all the parties 

thereto did not participate in such conciliation proceedings, the 

aforesaid jurisdictional requirement is satisfied.” (Emphasis added) 

 

58. In the context of “a dispute about the fairness of a dismissal”, as contemplated 

in section 191(1), it is respectfully submitted that – as already alluded to above 

– one must indeed “regard the dispute and the parties to the dispute in 

synonymous terms”.  Put differently, it is submitted that, unless the employees 
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have alleged that a particular employer or employers cited in the referral 

unfairly dismissed them, there is no compliance with the requirement of section 

191(1)(a) in respect of such employer(s). 

 
59. In Selala, Mokoena and in the judgment of the Labour Court, the view is 

expressed that a failure by a party to participate (or to have the opportunity to 

participate) in conciliation proceedings does not deprive the Court of 

jurisdiction.  With respect, whilst this may be correct, the absence of an 

opportunity to participate in conciliation, or a failure to participate in conciliation, 

is a red herring.  The question is whether there has been a compliant referral in 

terms of section 191(1)(a) which suffices to found jurisdiction for a claim against 

the party now sought to be sued for unfair dismissal.  In order to confer 

jurisdiction on the Labour Court to adjudicate an unfair dismissal claim against 

a particular employer, that employer must be cited as an employer in the 

referral. 

 

60. In the present case, it is submitted that the initial referral sufficed in order to 

found jurisdiction for an unfair dismissal claim against Steinmüller, but did not 

suffice for an unfair dismissal claim against the Respondents.32 

 

61. The Respondents accept that SACCAWU v Entertainment Logistics Service (a 

division of Gallo Africa Limited) (2011) 23 ILJ 410 (LC) is distinguishable on its 

facts, but submit that nonetheless some of its observations are in point.  This 

applies in particular to the observation (at 414A) that: 

                                                            
32 The later referral would have founded jurisdiction in respect of claims against the Respondents but it was 

out of time and condonation was refused. 
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“…an applicant in this court cannot rely on a joinder in terms of rule 22 

to avoid its obligations to comply with section 191 of the LRA”. 

 

62. If the Union in the present case had elected to institute a separate unfair 

dismissal claim against either or both of the Respondents on 23 March 2011 

(the date on which they brought their joinder application), it is submitted that 

this would have been successfully defeated by showing to the Court that no 

valid referral of an unfair dismissal dispute against the Respondents had been 

made to the Bargaining Council.  If that is accepted,  as we submit it must be, it 

must necessarily follow that a different result cannot be procured by the 

stratagem of bringing a joinder application, rather than instituting separate 

proceedings against the Respondents.  This is a fundamental point which goes 

to the very heart of the present appeal. 

No “interest in the subject matter” of the proceedings against Steinmüller 

 

 

63. In the proceedings against Steinmüller, the employees’ case is that Steinmüller 

unfairly dismissed them, for which they seek reinstatement or compensation 

from Steinmüller.   

 
64. Neither of the Respondents have any legal interest whatsoever in the subject 

matter of the claim against Steinmüller.  In this regard, it is submitted that it is 

irrelevant whether or not the Respondents were in truth the employer of some 

or all of the dismissed employees, or whether or not they dismissed their 

employees at the same time and in the same manner as Steinmüller dismissed 

its employees.  (As to the meaning of “direct and substantial interest” see 
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Herbstein and Von Winsen “The Civil Practice of the Supreme Court of South 

Africa” (4th edition) at 172 to 177, and authorities there cited including 

Amalgamated Engineering Union v Minister of Labour 1949 (3) SA 637 (A); 

Henri Viljoen (Pty) Ltd v Awerbuch Brothers 1953 (2) SA 151 (O) at 169, 170; 

United Watch and Diamond Co (Pty) Ltd and Others v Disa Hotels Limited and 

Another 1972 (4) SA 409 (C).) 

 

65. If the Respondents are ultimately joined and if the Applicant by means of the 

amendments which it proposes to make, seeks relief against them directly, they 

will obviously have a substantial interest in the question as to whether or not 

that relief should be granted against them.  But none of that is relevant.  What 

is relevant is that, in respect of the present proceedings against Steinmüller, the 

Respondents have no substantial interest at all. 

The Applicant’s criticisms of the LAC’s approach 

 

 

66. In paragraph 43 of the Applicant’s written submissions, which summarises its 

case on appeal, it is submitted that the LAC’s interpretation of section 191 of 

the LRA is contrary, first, to its plain language and, secondly, to the 

interpretation which best promotes the spirit, purport and objects of the Bill of 

Rights.  The third, and alternative, argument is that even if the LAC’s 

interpretation of section 191 was correct, courts “nevertheless have a discretion 

at common law and in terms of the LRA” to permit adjudication of a dispute 

where a party did not participate in conciliation.  To the extent that we have not 

already done so, we now turn to address these arguments. 
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(i) Language, purpose and context 

 
67. We dispute that the LAC’s interpretation of section 191 is contrary to its plain 

language.  The issue in dispute is really whether or not, on a proper 

interpretation of section 191(1)33, and section 191(3)34, a referral which neither 

cites a particular employer as a respondent party nor is served on that 

employer suffices to confer jurisdiction on the Labour Court. Our primary 

submissions on that issue are set out above and need not be repeated here.   

68. The correct approach to the interpretation of statutes and contracts was 

recently restated by the Supreme Court of Appeal (per Wallis JA) in Natal Joint 

Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) 

(“Endumeni”): 

“[18]  Interpretation is the process of attributing meaning to the 

words used in a document, be it legislation, some other statutory 

instrument, or contract, having regard to the context provided by 

reading the particular provision or provisions in the light of the 

document as a whole and the circumstances attendant upon its 

coming into existence. Whatever the nature of the document, 

consideration must be given to the language used in the light of the 

ordinary rules of grammar and syntax; the context in which the 

provision appears; the apparent purpose to which it is directed and the 

material known to those responsible for its production. Where more 

than one meaning is possible each possibility must be weighed in the 

light of all these factors. The process is objective not subjective. A 

sensible meaning is to be preferred to one that leads to insensible or 

unbusinesslike results or undermines the apparent purpose of the 

document. Judges must be alert to, and guard against, the temptation 

to substitute what they regard as reasonable, sensible or businesslike 

for the words actually used. To do so in regard to a statute or statutory 

instrument is to cross the divide between interpretation and legislation. 

In a contractual context it is to make a contract for the parties other 

than the one they in fact made. The ‘inevitable point of departure is the 

language of the provision itself’, read in context and having regard to 

                                                            
33 Particularly the words “refer the dispute”, i.e. the “dispute about the fairness of a dismissal”. 
34 Particularly the words “served on the employer”. 
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the purpose of the provision and the background to the preparation 

and production of the document.”  

 
69. What Endumeni helps to make clear is that one must have regard, in addition to 

the language utilised, to the context and the purpose of the provision.35 

 

70. Not only the language (dealt with above) but also the context and the purpose 

of section 191 point decisively in support of the interpretation adopted by the 

LAC.  As set out above, the context is the statutory scheme to ensure speedy 

resolution of unfair dismissal disputes.  This objective is sought to be achieved 

through the time-barring and jurisdiction-determining mechanisms provided for 

in section 191.  These purposes will not be fulfilled if employees are permitted 

to refer an unfair dismissal dispute against employer A, serve the referral only 

on that employer and then many months later pursue unfair dismissal claims 

against employers B and C.  The purpose of the obligation to cite the employer 

party or parties in the referral form and the obligation to serve that form on such 

employer(s) is to give notice to the employer(s) that the employees allege that 

they were unfairly dismissed and have elected to pursue their statutory 

remedies.  Service of the referral form is comparable to the service of a 

summons (which interrupts prescription). It serves to put the employer on 

notice.  It interrupts prescription or time-barring of the claim.  It is a jurisdictional 

fact required to exist before the Labour Court (or the CCMA or a bargaining 

council) can have jurisdiction to adjudicate or arbitrate an unfair dismissal 

claim.  The statutory purpose is not achieved if the interpretation proposed by 

                                                            
35 We accept that, in addition to these considerations, regard must, in a proper case, also be had to the 
requirement, in terms of section 39(2) of the Constitution (with which we will deal separately below) to adopt 
the interpretation which best promotes the spirit purport and objects of the Bill of Rights. 
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the Applicant is adopted.  It is achieved if the interpretation proposed by the 

Respondents and accepted by the LAC is adopted. 

 
71. The Applicant’s interpretation would render nugatory section 191(3) which 

requires the employee to satisfy the Council or the CCMA that a copy of the 

referral has been served on “the employer”.  What possible purpose is served 

by requiring (in emphatic and mandatory language) proof of service of the 

referral on “the employer” if it remains open, notwithstanding non-service on a 

particular employer, still to pursue an unfair dismissal claim against that 

employer? 

 
72. In the present matter, where the only employer cited in the initial referral was 

Steinmüller, the Respondents were quite entitled to infer that no unfair 

dismissal claim was being pursued against them.  When the second referral, 

accompanied by an application for condonation, was then made, they became 

once again potentially at risk if the condonation was granted.  But that 

condonation was refused.  They were no longer at risk. This was impermissibly 

over-ridden by the Labour Court’s joinder order. 

 
73. All in all, therefore we submit that the language, context and purpose of the 

provisions support the interpretation adopted by the LAC. 

 
(ii) Section 39(2) of the Constitution 

 

74. Section 39(2) of the Constitution provides that, when interpreting any 

legislation, every court “must promote the spirit, purport and objects of the Bill 

of Rights”. 
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75. The Applicant invokes the right to fair labour practices (section 23) and the right 

of access to courts (section 34).  It implies that an interpretation of section 191 

of the LRA which precludes them from now instituting unfair dismissal claims 

against the Respondents unjustifiably limits these rights.36 

 
76. What must be emphasised at the outset, however, is that the Applicants do not 

challenge the relevant provisions as unconstitutional.  Nor have they suggested 

that the obligation to refer the relevant dispute within 30 days and the obligation 

to show that the referral has been served on the employer (failing which any 

potential unfair dismissal claim becomes time-barred and the Labour Court 

lacks jurisdiction to entertain their claim) unjustifiably limits their rights.  No 

doubt this is because they recognise the constitutional legitimacy of the 

legislative policy and framework.  Put differently, they appear impliedly to 

accept that there is nothing incompatible between the “refer the dispute within 

30 days” obligation and the “spirit, purport and objects of the Bill of Rights”. 

 

77. If the Applicant intended to suggest that section 191 of the LRA (or the 

interpretation thereof by the LAC) constitutes a limitation of the right to fair 

labour practices, we dispute this.  The right to fair labour practices is given 

content and meaning by the LRA.  In order to do this it necessarily has to – and 

does – circumscribe the manner in which a dispute about the fairness of a 

dismissal must be processed and litigated.  The mere fact that it does this does 

                                                            
36 If they do not assert this, and if they accept that the LAC’s interpretation of section 191 does not 

unjustifiably limit their rights, it is hard to understand why the obligation to “promote the spirit, purport and 

objects of the Bill of Rights” should require an interpretation other than that indicated by the language, 

context and purpose of the provisions.  Put differently, it is hard to understand why effect should not be given 

to the interpretation adopted by the LAC. 
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not mean that it thereby “limits” the right to fair labour practices in a manner 

which requires justification in terms of section 36(1) of the Constitution, and 

does not mean that it is incompatible with “the spirit, purport and objects of the 

Bill of Rights”. 

 

78. What remains to be considered is whether the right of access to courts in terms 

of section 34 of the Constitution, read together with section 39(2) of the 

Constitution, requires this Court to adopt the interpretation proposed by the 

Applicant in preference to that adopted by the LAC.  For the reasons in para 

[23] of the LAC’s judgment, we submit that it does not. 

 

79. Moreover, if the Applicant had attacked the constitutionality of the requirement 

to refer a dispute about the fairness of a dismissal within 30 days as an 

unjustifiable limitation of the right of access to courts, the Respondents (and the 

responsible Minister) would have been afforded an opportunity to present 

evidence to justify any limitation which might be found to exist of the right of 

access to courts.  However this point was not raised by the Applicant and 

therefore the Respondents had no such opportunity.  This has prejudiced them. 

Similarly, there is nothing in the founding papers of the joinder application to 

alert the Respondents to an argument that the “spirit, purport and objects of 

section 34 of the Constitution (the right of access to courts) requires a particular 

interpretation of section 191”.  This too has prejudiced the Respondents. 

 

80. In Bader Bop37 this Court held as follows: 

                                                            
37 National Union of Metalworkers of SA and Others v Bader Bop (Pty) and Another (2003) 24 ILJ 305 (CC) at 

325 B to C. 
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“If it is capable of a broader interpretation that does not limit 

fundamental rights that interpretation should be preferred.  This is not 

to say that where the legislature intends legislation to limit rights, and 

where that legislation does so clearly but justifiably, such an 

interpretation may not be preferred in order to give effect to the clear 

intention of the democratic will of Parliament.” 

 

At para 46 this Court went on to adopt an interpretation which avoided the 

limitation of fundamental rights.  It expressly stated, however: 

 
“This reasoning, however, should not be considered to preclude the 

right of the legislature to limit the rights in this fashion or any other, if it 

can do so in a justifiable way for an important governmental purpose.  

Such a case was not made out and need not be considered further 

here.” 

 

81. Because the Applicant made no reference in its founding papers to the 

constitutional right of access to courts, the Respondents had no opportunity to 

present evidence in support of a case that any limitation of this right was 

justifiable.  It is submitted that, for this reason alone, the Applicant should not 

be permitted at this late stage to introduce the constitutional question not raised 

by it in its founding papers.38 

 
82. Alternatively and in any event, if there is a limitation of the right of access to 

courts, we point out that the limitation arises from the principle central to section 

191 that a referral must be made within 30 days.  We submit that, on the very 

limited material available (given the manner in which the case was pleaded) it is 

                                                            
38 Phillips and Others v National Director of Public Prosecutions 2006 (1) SA 505 (CC) para 43; South African 

Transport and Allied Workers Union v Garvas 2013 (1) SA 83 (CC) at para’s 113 – 114, including “Holding 

parties to pleadings is not pedantry.  It is an integral part of the principle of legal certainty which is an element 

of the rule of law, one of the values on which our Constitution is founded.” 
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clear that such a limitation is justifiable in terms of section 36.  Though the 30-

day period is short, it serves a legitimate purpose of speedy resolution of unfair 

dismissal disputes.  It is necessary to facilitate the statutory policy of 

reinstatement as the primary remedy.  Importantly, section 191(2) permits a 

later referral if the employee “shows good cause at any time”.39 

 
83. If it is accepted, as we submit it must be, that any limitation on the right of 

access to courts effected by section 191 is justifiable, there is (on the authority 

of Bader Bop) no need to prefer a restrictive interpretation to one which gives 

effect to the clear intention of the democratic will of Parliament. 

 
84. If the constitutional legitimacy of the “refer within 30 days” rule is accepted, it 

must follow that the LAC’s interpretation of section 191 is appropriate and must 

be adopted.  On its interpretation a referral which does not cite and which has 

not been served on an employer does not constitute a referral that can be relied 

upon to found jurisdiction for an unfair dismissal claim against that employer. 

This interpretation is necessary to enable the provision to serve its intended 

time-barring/jurisdictional purpose.  If there is nothing wrong with the “refer and 

serve within 30 days” rule, there is nothing wrong with the LAC’s interpretation. 

 

85. We accordingly submit that the obligation to “promote the spirit, purport and 

object of the Bill of Rights” does not require an interpretation which differs from 

that adopted by the LAC. 

 
 

                                                            
39 See the authorities cited at footnote 3. 
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(iii) Certainty and the rule of law 

 
86. We also point out that the rule of law requires certainty and predictability as to 

the meaning and application of legislation. This Honourable Court has 

repeatedly emphasised the merit of legal certainty as a fundamental aspect of 

the rule of law.40 

 

87. The legislative policy choice of a specialised system of labour dispute 

resolution should be protected and upheld by the courts. The interpretation 

adopted by the LAC serves to best give effect to this policy choice, by ensuring 

clarity, predictability and certainty in a system that must cope with tens of 

thousands of disputes processed annually, mostly by lay persons.  

 

88. To interpret the LRA in the manner contended for by the Union, in the interests 

of securing an ‘equitable’ result on the particular (and unusual) facts of this 

particular matter, would serve to undermine the underlying legislative policy 

choices, and is thus not appropriate. 

 

89. The rights of certain of the Union’s members to sue their employers on the 

basis alleged unfair dismissal may have been compromised by the Union’s 

failure to timeously refer such a dispute, or to effect the second referral more 

speedily, but this result cannot be reversed by way of an exercise in creative 

interpretation. Their remedy lies in an action for damages against the trade 

union for its negligence in representing them.41  

                                                            
40 Gcaba supra at para 62 , Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC) at para 39. 
41 That members of trade unions have such a remedy was recently confirmed by this Honourable Court in Food 

and Allied Workers Union v Ngcobo N.O. and Another 2013 (12) BCLR 1343 (CC). 
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(iv) Discretion at common and in terms of the LRA? 

 

90. In paragraph 43.3 of the Applicant’s written submissions, it is suggested that 

even if, properly interpreted, section 191 required the Respondents to be cited 

on the referral form, the Courts nevertheless “have a discretion at common law 

and in terms of the LRA” to adjudicate the dispute. No arguments are adduced 

by the Applicant in support of this proposition which, we respectfully submit, is 

without merit.   

 
91. The jurisdiction of the Labour Court turns exclusively on what powers are 

conferred on it by the LRA.  If the requirements of the LRA are not met, that is 

the end of the matter.   The common law does not come into it. 

 

92. In paragraphs 64 and 65 of the Applicant’s written submission, a different 

submission is advanced, namely that, even if section 191 did require the 

Respondents to be cited in the referral form, the Labour Court was still entitled 

to order joinder because there had been “substantial compliance” with the 

statutory provision. 

 
93. We submit that, measured against the object of the legislature and the 

legislative scheme as a whole, there can never be “substantial compliance” with 

the statutory scheme where the referral relied upon does not cite the employer 

later sought to be sued for unfair dismissal and where the referral was not, as 

required by section 191(3), served on that employer within the requisite time 

period.   
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94. The statutory object of relevance for present purposes is not the object that 

there should be conciliation before litigation (admirable as that particular object 

may be).  The object of relevance is to ensure that unfair dismissal disputes are 

resolved speedily, by providing that dismissed employees will be non-suited if 

they fail to notify the employer whom they wish to sue of this fact within the 30-

day period (or such longer period as may be condoned).  That object will be 

defeated if the interpretation proposed by the Applicant is accepted.   

 

95. There was therefore no “substantial compliance” with the statutory provision 

and the Labour Court accordingly lacks jurisdiction. 

 

(v) Exercise of discretion (if it is held to exist) 

 

96. Jurisdiction and time-barring/prescription are not principles which give rise to a 

discretion on the part of the Labour Court.  The Labour Court either has 

jurisdiction or it does not.  The claim is either time-barred or it is not. The 

question of discretion simply does not arise.   

 
97. If we should be held to be wrong on this point, however, and if the Labour Court 

is held to enjoy a discretionary power to order joinder despite non-compliance 

with section 191(1)(b)(i), we submit that it is neither fair nor in the interests of 

justice to reverse the LAC’s decision and to order joinder of the Respondents 

on the facts of this case: 

 
97.1. Fairness is a concept that applies equally to employers and employees 

alike. 
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97.2. The fairness requirement in respect of a referral of an unfair dismissal 

dispute is met in various ways: First, the time limit is spelt out clearly in 

the LRA, and is communicated clearly in the regulations that set the 

content of the standard referral forms issued by the CCMA and 

bargaining councils. Second, employees may join trade unions that 

have institutional knowledge of and expertise in labour litigation and its 

processes and time limits. Third, an arbitrator is provided with the 

discretion to condone the late referral of disputes, ‘on good cause 

shown’. Fourth, a party aggrieved by a refusal of condonation for the 

late referral of a dispute, may seek to have the decision overturned on 

review, and reconsidered. Fifth, the interests of justice are broadly best 

served by a system of speedy resolution of labour disputes, which 

necessarily requires that tight time limits be set and strictly maintained. 

 

97.3. It is thus entirely fair for an employer to assume, following a dismissal, 

and the failure to refer a dispute within the clear time limits imposed in 

terms of section 191 of the LRA, and the subsequent refusal by an 

arbitrator to condone the late referral, and the failure of the trade union 

or employees to challenge this decision on review, that any claims 

against it have become prescribed, and that it can act and conduct its 

business affairs accordingly. 

 

97.4. Trade union members whose rights are affected by the negligence of 

their union, have a claim in law against the union for damages. 
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97.5. The Union complaints that there was uncertainty as to the exact list of 

employees that worked for each of the respondents, and that this factor 

militates in favour of allowing the joinder.  This is somewhat 

disingenuous. Even if there was legitimate confusion on the part of the 

Union as to which of their members worked for which one of the 

respondents: 

 

97.5.1. The Union was at all times aware of the (separate) identity of 

the respondents. 

 
97.5.2. The Union could have referred a complaint of alleged unfair 

dismissal in respect of all of its members, against all of the 

employers (as it sought to do in the second referral), and 

thereafter the issue of which employee worked for which 

employer could be sorted out. 

 

97.5.3. The Union was informed of these facts at the conciliation 

meeting following the first referral. Inexplicably, it waited 

several months before referring a second dispute, and then 

failed to challenge the decision of the Bargaining Council 

(refusing condonation) on review. 
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Conclusion 

 
 
98. We have endeavoured to show above that the Labour Court has no jurisdiction, 

in terms of the LRA, to entertain the unfair dismissal claims which the Union 

seeks to pursue against them; and that those claims have become time-barred. 

 
99. If those submissions should be accepted, we submit it necessary follows that 

there is no merit in the appeal. 

 
100. We therefore submit that leave to appeal should be refused, alternatively, if 

leave to appeal is granted, the appeal should be dismissed, in either case with 

costs, including the costs of two counsel. 

 

 

AJ Freund SC 

GA Fourie 

Counsel for First and Second Respondents 

Chambers 

7 August 2014 


