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1. On 25 August 2014, the Court issued further directions inviting the 

parties to file supplementary written submissions on whether: 

1.1. the employer’s entitlement to individual notice under section 

191(3) of the Labour Relations Act 66 of 1995 (“the LRA”) can be 

waived; 

1.2. if so, the dismissal notice constituted a waiver of that entitlement 

by the first and second respondents; 

1.3. the employer can be estopped from relying on its entitlement to 

individual notice under section 191(3); 

1.4. if so, the dismissal notice is sufficient to estop the first and second 

respondents from contending that they were entitled to individual 

notice under section 191(3); and 

1.5. in the light of the pleadings, evidence and argument in the courts 

below, it is appropriate for this Court to consider these questions. 

2. These written submissions are limited to the issues raised by the Court, 

which are concerned with the notice requirement under section 191(3). 

NUMSA has already developed its submissions in relation to the related 
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issues of the failure to cite Intervalve and BHR in the original referral and 

the requirement of conciliation.
1
  

NOTICE IN TERMS OF SECTION 191(3) 

3. Section 191(3) provides that “[t]he employee must satisfy the council or 

the Commission that a copy of the referral has been served on the 

employer.” 

4. In terms of section 213 “service” of the referral may be by hand, 

registered post, telegram, telex or telefax. The Labour Court has been 

required to consider in specific cases whether notice was received and the 

evidentiary value of fax transmission slips
2
 and affidavits of service.

3
 

                                                            
1 In relation to conciliation, BHR and Intervalve now downplay their previous complaint of a lack of an 

opportunity to participate in conciliation, arguing that the Labour Court wrongly “focussed on the question of 

opportunity to conciliate and not – as it is respectfully submitted it should have done – on whether unfair 

dismissal claims … had become time-barred”. They argue further that “the issue is one of jurisdiction and time-

barring and not whether the Respondents were deprived of an opportunity to conciliate” (BHR and Intervalve 

written submissions p 21 para 50, emphasis added). 

The reliance on the opportunity to conciliate is without merit, as the shared HR services of the three entities did 

attend conciliation and because NUMSA tendered at the outset to re-open conciliation at their own cost should 

BHR and Intervalve so wish (RA Vol 2 p 221 para 15.2). 

2 Halcyon Hotels (Pty) Ltd t/a Baraza v CCMA & others [2001] 8 BLLR 911 (LC), holding that a fax 

transmission slip is prima facie proof of service. 

3 NUMSA & another v Virginia Toyota [2003] 4 BLLR 392 (LC).  
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5. None of those issues arise in the present matter because it is common 

cause that notice of the original referral was delivered timeously and 

received by the shared HR services of Steinmuller, Intervalve and BHR.  

6. Steinmuller, BHR and Intervalve seek to persuade the Court that the 

requirement of notice in terms of section 191(3) is not a procedural 

requirement to ensure a fair hearing, but a strict jurisdictional requirement 

with the absolute consequence that the lack of notice to one of the parties 

means that a court will never have jurisdiction to join such a party or to 

entertain a dispute against it.
4
 Accordingly, BHR and Intervalve insist that 

separate service on them was required, in addition to the service on 

Steinmuller, which they concede was validly effected.  

7. In relation to the issue of notice under section 191(3), NUMSA argues: 

7.1. As its primary position, that the notice requirement in terms of 

section 191(3) was satisfied by the service of the referral on the 

shared HR services; 

7.2. In the alternative, if the notice requirement required separate 

service at the very commencement of the proceedings, that: 

                                                            
4 Intervalve and BHR’s written submissions p 31 para 70 describing service of the referral form as “a 

jurisdictional fact required to exist before the Labour Court can have jurisdiction”. See also p 39 para 96, 

arguing that “the Labour Court either has jurisdiction or it does not… The question of discretion simply does 

not arise.” 
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7.2.1. BHR and Intervalve waived their entitlement to separate notice; or, 

in the further alternative, 

7.2.2. BHR and Intervalve should be estopped from denying that they 

received notice in terms of section 191(3).  

8. Intervalve and BHR compare the requirement of service under section 

191(3) to service of a summons in the High Court.
5
 The requirement to 

serve a summons in the High Court is similarly provided for in statute
6
 

and in the Uniform Rules of Court; so, too, is service prescribed in 

respect of the Magistrates’ Court.
7
 It has never been suggested in those 

courts that the failure to serve additional defendants deprives the court of 

jurisdiction later to join them and entertain a dispute as against such 

joined parties.  

9. NUMSA submits that, by definition, a party sought to be joined in any 

legal proceedings in any court was not cited and served at the outset. 

10. Intervalve and BHR appear now to accept (as they must) that it is not 

necessary for every employee to be cited in the initial referral by the trade 

                                                            
5 Intervalve and BHR’s written submissions p 31 para 70. 

6 Section 44 of the Superior Courts Act 10 of 2013 provides for the manner of service of summons, writs and 

other process.  

7  Magistrates Court Act 32 of 1944 sections 4, 14 and 15. 
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union,
8
 but insist that every employer party must be cited and served at 

the outset, failing which the Labour Court has no power to join them.  

11. Intervalve and BHR emphasise that the language of section 191(3) 

requires service on “the employer”. However, the language equally 

requires “the employee” to effect such service. This was not an obstacle to 

the finding of the LAC in Hernic Exploration (per Zondo JP) that it is 

sufficient for a trade union to be cited in the referral without listing each 

employee at the outset.  

12. In practice, separate service in this matter would have entailed delivering 

two additional, identical copies of the referral to the same shared HR 

services for the attention of the same shared HR representatives of the 

three companies and ultimately to their shared attorneys, Anton Bakker 

Attorneys, who represent Steinmuller, Intervalve and BHR.  

13. Following the grant of the joinder application, the issue of the exchange 

of pleadings was also regulated in terms of the joinder order, as is the 

ordinary practice whenever any court joins a new party to any legal 

proceedings. The Labour Court made an order granting NUMSA leave to 

make the amendments to its statement of claim necessary as a result of 

the joinder, granting leave to Steinmuller to amend its statement of 

                                                            
8 National Union of Mineworkers v Hernic Exploration (Pty) Ltd (2003) 24 ILJ 787 (LAC). 
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defence and directing the joined parties to file their statements of defence, 

if any. Accordingly, the Labour Court order ensures that the pleadings are 

amended and that every party has the opportunity to plead.  

INTERVALVE AND BHR WAIVED THE RIGHT TO NOTICE 

14. If the notice effected by NUMSA would not ordinarily suffice in terms of 

section 191(3) in respect of Intervalve and BHR, it is submitted that 

Intervalve and BHR in any event waived their right to separate notice by 

delivering a single dismissal notice through its shared HR services.  

14.1. The same notice of dismissal, identical in all respects, was issued to 

“all employees participating in the unprotected strike action at the 

Pretoria Workshop”.
9
  

14.2. The notice, which Steinmuller, BHR and Intervalve rely on as a 

valid and lawful dismissal, made no distinction between employers 

or employees. It was signed only by Mr Von Neuberg as 

“Managing Director”.  

14.3. The notice bears the group slogan “One Team – One Target”, 

further emphasising that the technically separate legal entities relate 

collectively to the overall body of employees working at the 

Pretoria Workshop. 

                                                            
9 Annexure “RD15” Vol 2 p 123.  
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14.4. The notice refers to a series of ultimatums, all addressed to every 

participating employee without distinction as to employer.
10

 

14.5. The reason for the dismissal is the same for each and every 

employee: “your continued participation in the unprotected strike 

action”. 

14.6. All the employees are told that they will receive any payments due 

to them on the same date, 20 April 2010.  

14.7. All the employees are afforded the same opportunity to make 

representations to the same person regarding why their dismissal 

should not “be made final”.  

15. In the circumstances, having conducted themselves as a single employer 

throughout the strike action and issued a single notice of dismissal to all 

employees, BHR and Intervalve waived the right to insist on separate 

service of the referral.  

16. They made an election to deal with the workers and the union - and to be 

dealt with and communicated with by them - as a single composite group 

                                                            
10 An early communication by the employers appears at Vol 1 p 104. Again, it is a single, identical notice 

described as a “Management Brief” to all employees, without distinction as to employer, and bearing 

Steinmuller, BHR and Intervalve on the letterhead. BHR and Intervalve describe the document in the AA as “an 

internal communication by the shared HR services” (AA Vol 2 p 153 para 42.13). 
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employer. Fairness requires that an employer be held to its election - they 

may not blow hot or cold (that is, approbate and reprobate).
11

 

17. The waiver is also confirmed in the papers in this matter. The notice of 

dismissal was addressed in paragraphs 26.13 and 26.14 of the founding 

affidavit in the joinder application, which stated:  

“26.13  No distinction was drawn, prior to the dismissals, between 

employees employed by the different entities. 

26.14  The single, common Human Resources Department 

prepared and issued identical letters of dismissal to all 

employees, regardless of employer.”
12

  

18. These averments were not answered at all in the answering affidavit filed 

on behalf of BHR and Intervalve.
13

 The averments are therefore admitted 

(as they must be) and were confirmed by the Labour Court and the 

LAC.
14

  

19. Despite this, BHR and Intervalve seek to argue for an asymmetrical and 

unfair approach to notice in terms of which they communicate 

collectively with all employees as a group of employers, but later 

                                                            
11   Chamber of Mines of South Africa v National Union of Mineworkers and another 1987 (1) SA 668 (A) at 

690E-691B; Administrator Orange Free State v Mokapanele 1990 (3) SA 780 (A) at 787G-788H. 

12 FA Vol 1 p 70 para 26.14. 

13 AA p 153 para 42.16, the end of the ad seriatim response to the FA, ends at paras 26.3.3 and 26.3.4 of the FA. 

There is no answer to any of the further paragraphs of the FA.  

14 LC judgment para 15.7; LAC judgment para 7.  
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complain when the employees fail to address separate referrals to each of 

the employers.  

 

INTERVALVE AND BHR SHOULD BE ESTOPPED FROM DENYING 

THAT THEY RECEIVED NOTICE 

20. In the further alternative, it is submitted that BHR and Intervalve should 

be estopped from denying that they received notice in terms of section 

191(3).  

21. The doctrine of estoppel holds that where a person (the representor) has, 

by his words or conduct, made a representation to another person (the 

representee) and the latter, believing the representation to be true, acted 

thereon and would suffer prejudice if the representor were permitted to 

deny the truth of the representation made by him, the representor may be 

estopped, that is precluded, from denying the truth of his representation.
15

   

22. The representations of the employees of BHR, Intervalve and Steinmuller 

(to the extent that it is possible to determine who employs their ‘shared’ 

HR services and management) are attributable to the companies 

themselves. A principal will be held liable on the basis of his employee’s 

                                                            
15  Amalgamated Engineering Union  v  Minister of Labour 1949 (3) SA 637 (A) 651. 
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ostensible authority where the employer has created an impression in 

another’s mind, even though he may not have intended to do so and even 

though the impression is in fact wrong, that the agent had the necessary 

authority.
16

  

23. In NBS Ltd, Schutz JA highlighted the requirements to establish ostensible authority:
17

 

 “(1)   A representation by words or conduct; 

(2) Made by the [the employer] and  not  merely by [the agent], 

that he had the authority to act as he did; 

(3) A representation  in a form  such that the [employer] should 

reasonably have expected that outsiders would  act on the 

strength of it; 

(4)  Reliance by [a party] on the representation;  

(5)  The reasonableness of such reliance; and 

(6)  Consequent prejudice to [that party].” 

24. As described above and in the statement of facts, BHR, Intervalve and 

Steinmuller made a series of representations to the effect that they were 

acting collectively for the purposes of the strike action and ensuing 

dismissal dispute. These representations include: 

24.1. Communicating with employees without distinction as to the 

employer, both in written notices and in meetings as between 

employer and employees; 

                                                            
16  NBS Bank Ltd v Cape Produce Company Pty Ltd and Others [2002] 2 All SA 262 (A). 

17  NBS at para 26. 
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24.2. Internal ‘transfers’ of employees, carried out informally without 

adopting new employment contracts, across the different entities 

and without employee consent;
18

 

24.3. The single dismissal notice; 

24.4. Employing the same firm of attorneys to represent all three 

employers in the matter. 

25. The dismissed employees relied on these representations. Indeed, during 

their employment they had no choice in the matter. Following the 

dismissal, NUMSA also relied on the collective representations by the 

employer entities in referring a single dispute.  

26. In their answering papers, BHR and Intervalve sought to contend that the 

employees ought at all times to have been aware of the separate legal 

personality of the different companies and therefore to have cited all of 

them. BHR and Intervalve denied that they had received effective notice.  

27. In reply, by way of rebuttal to the denial by the employer parties, Petrus 

Dantjie, the NUMSA regional organiser expressly pleaded that the 

employees had relied on the representations of the companies to their 

prejudice: 

                                                            
18 RA Vol 2 p 218 para 11. 
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“I admit that these three companies each have separate corporate personality 

– indeed, the founding affidavit in this joinder application said so. However, 

the corporate structure and close working relationship between Steinmuller, 

Intervalve and BHR has led to justifiable confusion on the part of the 

individual applicants as to their true employer. The individual applicants 

interacted with their employer through the human resources team and, in this 

case, a joint human resources team was shared by Steinmuller, BHR and 

Intervalve.  Furthermore, it is significant that these three entities have seen fit 

to transfer employees from one entity to another, sometimes without the 

consent of the employee, on the same conditions of employment and sometimes 

without any new contract being signed.  Steinmuller, BHR and Intervalve have 

not seen fit to explain this.” (emphasis added)”
19

 

28. In the circumstances, BHR and Intervalve fall to be estopped from relying 

on their denial that they received notice in terms of section 191(3). Their 

denial flows inexorably from the series of representations that they had 

made that they would communicate jointly in relation to the dispute. The 

dismissed employees relied on those representations to their detriment 

and BHR and Intervalve seek now to reinforce that detriment by barring 

ventilation of the unfair dismissal claim against them.  

 

 

                                                            
19 RA Vol 2 p 218 para 11. 
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IT IS APPROPRIATE TO CONSIDER THE NOTICE ISSUES 

29. It is submitted that the issue of notice in terms of section 191(3) has been 

fully ventilated on the papers. Although BHR and Intervalve have tended 

to place greater emphasis on the requirement of a referral and 

conciliation, they invoked section 191(3) and the requirement of service 

at the outset.  

CONCLUSION 

30. It is respectfully submitted that in relation to the issue of notice under 

section 191(3): 

30.1. As its primary position, that the notice requirement in terms of 

section 191(3) was satisfied by the service of the referral on the 

shared HR services; 

30.2. In the alternative, if the notice requirement required separate notice 

at the very commencement of the proceedings, that: 

30.2.1. BHR and Intervalve waived their entitlement to separate 

notice; or, in the further alternative, 

30.2.2. BHR and Intervalve should be estopped from denying that 

they received notice in terms of section 191(3).  
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31. The issue of notice highlights what lies at the heart of this matter. The 

dismissed employees seek only to have their unfair dismissals 

adjudicated, as is their right in terms of the LRA, read with sections 23 

and 34 of the Constitution. The employees timeously referred their 

dispute; conciliation took place; and the employees have tendered to re-

open conciliation should any of the employer parties seek the opportunity. 

Without any complaint of prejudice or unfairness, the employer entities 

seek to bar the ventilation of that dispute by reliance on formalistic 

arguments regarding jurisdiction.  

 

Paul Kennedy SC 

Jason Brickhill 

Chambers, Johannesburg 

29 August 2014 
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