
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CCT Case No: 72/2014 

In the matter between: 

 

NATIONAL UNION OF 

METALWORKERS 

 

OF SOUTH AFRICA OBO ITS 

MEMBERS 

Applicant 

 

and 

  

INTERVALVE (PTY) LTD First Respondent 

 

BHR PIPING SYSTEMS (PTY) LTD Second Respondent 

 

STEINMULLER AFRICA (PTY) LTD Third Respondent 

 

STRATEGIC HUMAN RESOURCES 

 

Fourth Respondent 

 

TQA TRADING ENTERPRISES (PTY) 

LTD 

 

Fifth Respondent 
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1  The nature of the proceedings 

This is an application for leave to appeal against the whole judgment and 

order of the Labour Appeal Court (LAC) handed down on 26 March 2014 

in which the LAC upheld an appeal against a decision of the Labour Court. 

The Labour Court had granted an order joining the first, second, fourth and 

fifth respondents to an unfair dismissal claim original brought against the 

third respondent. 

 

2  The issues that will be argued, clearly and succinctly stated 

2.1  The issues that will be argued are: 

2.1.1  whether leave to appeal should be granted;  

2.1.2  whether the Labour Court has the power to join additional 

parties to an unfair dismissal dispute after conciliation has 

taken place; 

2.1.3  whether the Labour Court was correct on the facts of this 

matter to grant an order joining the first, second, fourth and 

fifth respondents to the unfair dismissal dispute originally 

referred against the second respondent.  
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2.2  The respondent will argue (as summarised below) that the Labour 

Court correctly granted the joinder order.  

 

3  Portions of the record that, in the opinion of counsel, are necessary for 

the determination of the matter 

The whole record (3 volumes).  

 

4  An estimate of the duration of oral argument 

It is estimated that oral submissions on behalf of the applicant will not 

exceed an hour and a half. 

 

5  A summary of the argument  

5.1  The LAC erred in upholding the appeal against the order of the 

Labour Court joining the additional respondents to the unfair 

dismissal claim referred by NUMSA on behalf of its dismissed 

members. The LAC erred in two main respects.  

5.2  First, the LAC erred in respect of the power or jurisdiction of the 

Labour Court. The Labour Court has the power to join respondents, 

including employer parties, to a dismissal dispute after conciliation.  
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5.2.1  Section 191 of the LRA does not bar joinder in these 

circumstances. The plain language of section 191 requires “the 

dispute” to be referred to conciliation. It does not bar the 

joinder of additional parties to a dispute that has been properly 

conciliated. Where additional respondents are joined after 

conciliation, the LRA and the Rules of the Labour Court in 

any event permit conciliation to be re-opened and provide for 

a pre-trial conference at which settlement of the dispute 

should be discussed.  

5.2.2  In addition, the provision must be interpreted so as to promote 

the spirit, purport and objects of the Bill of Rights in terms of 

section 39(2) of the Constitution. In particular, the right to fair 

labour practices in section 23 of the Constitution and the right 

of access to courts in section 34 require that section 191 be 

interpreted so as not to bar joinder.  

5.2.3  In any event, even if the Court were to prefer the strict 

interpretation contended for by BHR and Intervalve, the 

Labour Court would nevertheless have the power to join 

parties after conciliation if there had been substantial 

compliance with section 191 and the purpose of the provision 

had been met. 
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5.3  Secondly, the LAC erred in holding that BHR and Intervalve do not 

have a substantial interest in the dismissal dispute.  

5.3.1  The LAC’s finding in this regard is contradictory and frames 

the enquiry incorrectly. On the LAC’s approach, no defendant 

party would ever have the requisite interest permitting it to be 

joined to a claim originally brought against a different 

defendant.  

5.3.2  BHR and Intervalve acted with Steinmüller to dismiss a group 

of employees for the same reason, following the same 

procedure, and through the same representatives. They plainly 

have an interest in a challenge to the fairness of that dismissal.  

5.4  The applicant seeks an order condoning the late delivery of the 

application, granting leave to appeal and upholding the appeal 

(reinstating the Labour Court’s order) with costs. 

 

6  A list of authorities on which particular reliance may be placed during 

oral argument 

6.1  Labour Relations Act 66 of 1995 

6.2  Labour Court Rules 

6.3  Giddey NO v JC Barnard and Partners 2007 (2) BCLR 125 (CC) 
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6.4  International Trade Administration Commission v SCAW South 

Africa (Pty) Limited 2012 (4) SA 618 (CC)  

6.5  Liebenberg NO and Others v Bergrivier Municipality 2013 (5) SA 

246 (CC) 

6.6  Mokoena & Others v Motor Component Industry (Pty) Ltd & Others 

(2005) 26 ILJ 277 (LC) 

6.7  Selala & Another v Rand Water (2000) 21 ILJ 2102 (LC)  

6.8  SACCAWU v Entertainment Logistics Service (a division of Gallo 

Africa Ltd) (2011) 32 ILJ 410 (LC) 

 

 

 


