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I INTRODUCTION 

1. This is an application for leave to appeal against the whole of the 

judgment and order of the LAC handed down on 26 March 2014. This 

matter concerns the interpretation and application of section 191 and 

related provisions of the Labour Relations Act 66 of 1995 (“LRA”) and 

Rule 22 of the Rules of the Labour Court in the light of the spirit, purport 

and objects of the Bill of Rights, in particular the right to fair labour 

practices in section 23 and the right of access to courts in section 34 of 

the Constitution.  

2. The question at the heart of the matter is whether the Labour Court has 

the power, after a dispute has been referred for conciliation, to join 

additional employer parties as respondents in an unfair dismissal claim. 

3. The Labour Court held that it did have that power and exercised it in 

favour of NUMSA and the individual employees. The Labour Court 

joined the first, second, fourth and fifth respondents to an unfair dismissal 

claim originally referred only against Steinmüller Africa (Pty) Ltd 

(“Steinmüller”).
1
 The Labour Appeal Court (LAC) disagreed and set 

aside the joinder order made by the Labour Court. The effect of the LAC 

decision is to bar the individual employees from pursuing their claim for 

                                                            
1  LC judgment Vol 3 pp 238-254. 
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unfair dismissal against BHR Piping Systems (Pty) Ltd, Intervalve (Pty) 

Ltd (“Intervalve”), Strategic Human Resources and TQA.
2
  

4. The central finding of the LAC is that the Labour Court does not have the 

power to join additional employer parties as respondents in terms of rule 

22 of the Labour Court Rules after conciliation has taken place. In the 

present matter – and in other potential matters in future – the effect of this 

may be to non-suit employees with unfair dismissal claims.  

5. The decision of the LAC rests on two main findings: 

5.1. First, that the Labour Court does not have the power to join a 

respondent to an unfair dismissal dispute after conciliation has taken 

place. This finding rests on an interpretation of section 191 of the 

LRA, read with rule 22 of the Labour Court Rules;
3
 

5.2. Secondly, the LAC held that the additional employer parties sought to 

be joined do not have the requisite direct and substantial interest in 

the unfair dismissal dispute.
4
 

6. The two primary grounds of appeal on which NUMSA relies relate to these 

two primary issues. It is respectfully submitted that the LAC erred in 

holding: 

                                                            
2  LAC judgment Vol 3 pp 255-268. 

3  LAC judgment Vol 3 p 266 para 24. 

4  LAC judgment Vol 3 pp 266-7 para 25. 



 
 

5 
 

6.1. first, that the Labour Court does not have the power to join additional 

employer parties after conciliation on a proper interpretation of 

section 191 of the LRA, read with Rule 22 of the Labour Court Rules; 

and,  

6.2. secondly, that such employer parties – here, BHR, Intervalve, 

Strategic Human Resources and TQA – do not have a direct and 

substantial interest in the unfair dismissal dispute.  

7. It is submitted that the two issues set out above raise constitutional matters 

or issues connected with constitutional issues.
5
 Alternatively, the issues 

raise arguable points of law of general public importance which ought to 

be considered by that Court.
6
 As we explain below, the LAC overturned a 

line of Labour Court decisions that had held that the Labour Court does 

have the power to join additional respondents after conciliation. The issue 

is likely to arise again in future and to affect many other litigants, 

especially employees who have been subjected to unfair dismissals by 

large corporate entities.  

8. In addition, it is submitted that the LAC erred in respect of the following 

issues that are connected with the two primary issues set out above: 

                                                            
5  Section 167(3)(b)(i) of the Constitution. 

6  Section 167(3)(b)(ii) of the Constitution.  
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8.1. The LAC erred in finding that NUMSA had delayed unreasonably in 

bringing the joinder application; 

8.2. The LAC erred in setting aside the joinder of Strategic Human 

Resources and TQA when the joinder of those respondents was not 

before the LAC on appeal.  

II FACTUAL BACKGROUND 

9. Despite the attempt by Intervalve and BHR belatedly to suggest that there 

are disputes of fact, the material facts are not in dispute. The factual 

findings of the Labour Court were confirmed by the LAC. The ‘disputed’ 

facts set out in the statement filed by BHR and Intervalve relate to 

peripheral factual matters or the characterisation of factual findings.
7
 It is 

submitted that the factual basis for the joinder of the additional employer 

parties is clear.  

10. The matter originated as an unfair dismissal claim on behalf of a group of 

individual employees, arising from a mass dismissal following strike 

action.
8
   

11. On 20 April 2010, 204 employees were dismissed after strike action at the 

shared premises of three engineering companies, Steinmüller, Intervalve 

                                                            
7  The first and second respondents’ attempts to invoke ‘disputes’ in relation to factual findings of the 

Labour Court are dealt with in relation to the specific facts below.  

8  Statement of Claim in the Labour Court Vol 1 pp 1-24. 
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and BHR.
9
 The strike was handled, from the employer side, by the shared 

Human Resources (HR) services of the three companies.
10

  

12. NUMSA, on behalf of its dismissed members, referred an unfair 

dismissal dispute to the Metal and Engineering Industries Bargaining 

Council (“the Bargaining Council”), citing Steinmüller as the employer 

party.
11

  

13. The dispute was referred to conciliation in terms of section 191 of the 

Labour Relations Act 66 of 1995 (“the LRA”). Conciliation was attended 

by the shared Human Resources services of Steinmüller, Intervalve and 

BHR.
12

  

14. At conciliation on 19 May 2010, Steinmüller’s representatives (the shared 

HR services) contended that some of the individual employees were not 

employed by Steinmüller at the time of the dismissals.
13

 They did not at 

that stage provide a list identifying which employees they claimed were 

employed by which entity.  

                                                            
9  LC judgment Vol 3 p 240 para 5; LAC judgment Vol 3 p 256 para 2. 

10  LC judgment Vol 3 p 240 para 5. AA Vol 2 p 141 para 22. 

11  LC judgment Vol 3 p 240 para 6.; LAC judgment Vol 3 p 256 para 2. AA Vol 2 p 141 para 23. 

12  LC judgment Vol 3 p 240 para 7; LAC judgment Vol 3 p 256 para 2. AA Vol 2 p 142 para 24. 

13  LC judgment Vol 3 p 240 para 7; LAC judgment Vol 3 p 256 para 2. AA Vol 2 p 142 para 24. 
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15. On 10 August 2010, after conciliation failed to resolve the unfair 

dismissal dispute, NUMSA referred the dispute to the Labour Court.
14

  

16. On 22 July 2010, NUMSA made a second referral to the Bargaining 

Council to conciliate the same dispute, alleging that the employer party 

was Steinmüller, alternatively Intervalve, alternatively BHR, alternatively 

KOG Fabricators (Pty) Ltd t/a Bellows Africa.
15

 As the second referral 

was made outside the time period prescribed in terms of the LRA, 

NUMSA applied for condonation for the late referral. On 15 August 

2010, the Bargaining Council refused condonation. NUMSA did not seek 

to review the Bargaining Council’s decision to refuse condonation for the 

late referral.
16

 Instead, NUMSA brought the joinder application that is in 

issue in the present application.
17

 

17. Steinmüller subsequently lodged a notice to remove various causes of 

complaint in the statement of claim and launched a subsequent 

interlocutory application.
18

 One aspect of Steinmüller’s complaint was 

                                                            
14  LC judgment Vol 3 p 240 para 6; LAC judgment Vol 3 p 256 para 4. Statement of Claim in the Labour 

Court Vol 1 pp 1-24. 

15  LC judgment Vol 3 p 241 para 11; LAC judgment Vol 3 p 256 para 3. AA Vol 2 p 143 para 28. 

16  LC judgment Vol 3 p 241 para 11; LAC judgment Vol 3 p 256 para 3.  

17  NUMSA took the view that the matter concerned a single dismissal dispute and that the appropriate 

course of action was joinder to the original referral, rather than pursuing parallel referrals regarding the 

same dispute. 

18  LAC judgment Vol 3 p 257 para 4. Notice to Remove Causes of Complaint, Annexure “M8” to AA Vol 

2 pp 184-188. 
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that the respondent had not pertinently alleged that the individual 

employees were employed by Steinmüller.  

18. In respect of the relationship and operations of Steinmüller, BHR and 

Intervalve, the following facts are not in dispute on the papers and were 

confirmed by the Labour Court and the LAC: 

18.1. BHR, Intervalve and Steinmüller form part of the same group of 

companies and have certain directors and shareholders in 

common.
19

 All three companies are subsidiaries of Bilfinger Berger 

Power Holdings (Pty) Ltd, which has the majority shareholding in 

all three companies.
20

 

18.2. In addition to Steinmüller, BHR and Intervalve employed some of 

the individual employees at the time of their dismissal.
21

 

18.3. BHR, Intervalve and Steinmüller are all concerned with the 

manufacturing of different components later assembled to form a 

power generating plant. They do so in terms of a contract (to which 

                                                            
19  LC judgment Vol 3 p 241 para 14.1; LAC judgment Vol 3 pp 257-8 para 7. AA Vol 2 p 140 para 15. 

20  LC judgment Vol 3 p 241 fn 3.  

21  LC judgment Vol 3 p 241 para 14.2; LAC judgment Vol 3 pp 257-8 para 7. Annexure “RD2” to FA Vol 

1 pp 80-82 (a letter from the attorneys acting for Steinmüller, BHR and Intervalve purporting to identify 

which of the individual applicants is employed by whom). 
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they are apparently all parties). BHR, Intervalve and Steinmüller 

therefore operate from the same premises.
22

 

18.4. BHR, Intervalve and Steinmüller have a number of “shared 

services”, which include: 

18.4.1. Payroll administration; 

18.4.2. Purchasing of materials; 

18.4.3. Quality control;  

18.4.4. Heat treatment; and, significantly,  

18.4.5. Human resources (HR) services.
23

 

18.5. The dismissal of the individual employees was on the basis of a 

strike action at the shared premises of Steinmüller, Intervalve and 

BHR. The strike was handled, from the employer side, by the 

shared HR Services of the three companies.
24

 

18.6. The shared HR Services of the three companies communicated 

with all employees using a document on a letterhead bearing the 

                                                            
22  LC judgment Vol 3 p 241 para 14.3; LAC judgment Vol 3 pp 257-8 para 7. AA Vol 2 p 141 para 20 

(confirming that the three companies “have the same premises”). BHR and Intervalve seek to place this 

fact in ‘dispute’ on the basis that some other entities also operate from their shared premises and that they 

operate from other locations, in addition to the shared premises(first and second respondents’ statement 

of disputed facts pp 4-5 para 18). These facts do not alter the position.  

23  LC judgment Vol 3 p 241 para 14.4; LAC judgment Vol 3 pp 257-8 para 7. AA Vol 2 p 141 para 21. 

24  LC judgment Vol 3 p 242 para 14.5; LAC judgment Vol 3 pp 257-8 para 7. AA Vol 2 p 141 para 22. 
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names of Steinmüller, BHR and Intervalve and signed by a single 

member of management, Mr J Abert, under the designation 

“General Manager”.
25

 

18.7. During their employment certain employees among the individual 

employees were “transferred” from one of the three companies 

(Steinmüller, Intervalve or BHR) to another at different times. 

These transfers did not involve the termination of one employment 

contract and the conclusion of a fresh contract, nor the cession and 

assignment of contractual obligations.
26

 There are several examples 

of individual employees who were subjected to such transfers on 

the papers.
27

 

18.8. The shared HR Services of Steinmüller, Intervalve and BHR 

maintain a single system of records in respect of their employees 

working at their shared premises.
28

 

18.9. There are superintendents who perform management functions 

across all the bays of the premises shared by Steinmüller, 

                                                            
25  LC judgment Vol 3 p 242 para 14.6; LAC judgment Vol 3 pp 257-8 para 7. Annexure “RD7” to FA Vol 

1 p 104; AA Vol 2 p 152 para 42.13. 

26  LC judgment Vol 3 p 242 para 15.1; LAC judgment Vol 3 pp 257-8 para 7. FA Vol 1 p 63 para 26.3.4ff, 

providing the examples of the transfers of Mr Piet Ndlovu, Mr David Mkhatywa, Mr Vusi Mahlaba, Mr 

Khanyile Dlamini and Mr FM Dlamini; no answer in AA. 

27  LC judgment Vol 3 p 242 para 15.2. AA Vol 2 p 154 para 42.16.3 (denying that such transfers 

constituted “internal redeployments” but providing no further answer on the issue). 

28  LC judgment Vol 3 p 242 para 15.3; LAC judgment Vol 3 pp 257-8 para 7.  
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Intervalve and BHR, without distinction as to employees of the 

different entities.
29

 

18.10. Some employees of Steinmüller, Intervalve and BHR, including 

some of the individual employees, have been required to sign an 

addendum to their employment contracts reflecting the names of all 

of these entities, regardless of the identity of the employer.
30

 

18.11. Steinmüller, Intervalve and BHR acted with a single voice and face 

throughout the events that culminated in the dismissal of the 

individual applications, in particular in effecting their dismissals.
31

  

18.12. The shared HR Services prepared and issued identical letters of 

dismissal to all employees, regardless of employer.
32

 The dismissal 

letter, addressed to “all employees participating in the unprotected 

strike action at the Pretoria workshop”, bears the logos of 

Steinmüller and Intervalve and is signed by the “Managing 

Director”, S von Neuberg. Von Neuberg is the CEO of Bilfinger 

Berger Power Holdings (Pty) Ltd. In a code of conduct applicable 

                                                            
29  LC judgment Vol 3 p 243 para 15.4; LAC judgment Vol 3 pp 257-8 para 7. FA Vol 1 p 67 para 26.3.5; 

no answer in AA. 

30  LC judgment Vol 3 p 243 para 15.5; LAC judgment Vol 3 pp 257-8 para 7. FA Vol 1 p 67 para 26.3.6 

and annexure “RD14” Vol 2 p 122; no answer in AA. 

31  LC judgment Vol 3 p 243 para 15.6; LAC judgment Vol 3 pp 257-8 para 7. FA Vol 1 p 69 para 26.10; no 

answer in AA. 

32  LC judgment Vol 3 p 243  para 15.7; LAC judgment Vol 3 pp 257-8 para 7. The letter of dismissal is 

annexure “RD15” to FA Vol 2 p 123.  
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to the Steinmüller Group, von Neuberg refers to the “Steinmüller 

Group of Companies (including Bilfinger Berger Power Holdings, 

BHR Piping Sytems, Intervalve and Kog)”.
33

  

18.13. No distinction was drawn between the three entities prior to the 

referral of the dismissal claim.
34

 A “management brief” dated 11 

March 2010 was addressed to “all employees at the Pretoria 

workshop” regarding the planned strike appears on the letterhead of 

Steinmüller, BHR and Intervalve. It is signed by the “General 

Manager”, J Abert.
35

  

18.14. The group of employees who were re-employed following the 

dismissals were re-employed without distinction as to their 

employer.
36

 

                                                            
33  LC judgment Vol 3 p 243 para 15.7. Annexure “RD15” to FA Vol 2 p 123. 

34  BHR and Intervalve seek belatedly in this Court to place this factual finding of the LC in dispute, on the 

basis of a bald denial and the statement that “[t]he three entities are separate legal entities who employ 

their own employees and who conduct separate business activities” (first and second respondents’ 

statement of disputed facts p 5 para 19.1). The papers do not support this denial. The simple fact, which 

is not disputed, is that all communication with the striking employees was handled by the shared HR 

services and that at no stage in any of the communication was any distinction drawn between employees 

on the basis that they were employed by different entities.  

35  LC judgment Vol 3 p 243 para 15.8. Annexure “RD7” to FA Vol 1 p 104. 

36  LC judgment Vol 3 p 243 para 15.9. FA Vol 1 p 70 para 26.15; no answer in AA. BHR and Intervalve 

again seek in this Court to place this factual finding in dispute (first and second respondents’ statement of 

disputed facts pp 5-6 para 20). Their bald denial, based only on the assertion that the three entities are 

separate legal entities, does not refute the fact that, when a group of employees were re-employed 

following their dismissals, the group included employees whom the HR records now reflect were 

employed by different entities. The HR services drew no distinction between employees to be re-

employed on the basis of their employer.  
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18.15. Because they have shared HR services, BHR and Intervalve already 

have full knowledge of the proceedings to date.
37

 BHR and 

Intervalve have full and ready access to the shared records in 

respect of the individual employees.
38

  

18.16. The complaint that the individual employees were not all employed 

by Steinmüller was raised for the first time by the shared HR 

services at conciliation.
39

  

18.17. The attorneys for Steinmüller (who also act for Intervalve and 

BHR) furnished NUMSA’s attorneys with documentary records 

drawn from the shared HR Services and with lists, which they 

amended on more than one occasion, purporting to identify the 

correct employer of each of the individual employees.
40

 

18.18. NUMSA and its legal representatives undertook a process of 

verification of the records and lists put up by the legal 

representatives of Steinmüller, Intervalve and BHR.
41

  

18.19. At the end of this process, NUMSA generated a new list, annexure 

“RD3” to the founding affidavit filed in the Labour Court.
42

 

                                                            
37  LC judgment Vol 3 p 244 para 15.10.1. FA Vol 1 p 71 para 29.1; no answer in AA. 

38  LC judgment Vol 3 p 244 para 15.10.2. FA Vol 1 p 71 para 29.2; no answer in AA. 

39  LC judgment Vol 3 p 244 para 15.12; LAC judgment Vol 3 p 256 para 2.  

40  LC judgment Vol 3 p 244 para 15.13. FA Vol 1 p 56 paras 15-16; AA Vol 2 p 151 para 42.11. 

41  LC judgment Vol 3 p 240 paras 9-10; LAC judgment Vol 3 pp 257-8 para 7. FA Vol 1 p 56 paras 16-17. 
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Steinmüller, BHR and Intervalve deny that the list in “RD3” is 

correct and contend that the correct position is reflected in the lists 

put up by their attorneys on previous occasions.  

19. Accordingly, on the papers, there is no final consensus on which entity 

was formally the employer of each individual dismissed employee at the 

time of their dismissals.
43

 The Labour Court and LAC did not make 

findings on this question, which will be a question for trial. 

20. It is respectfully submitted, for the reasons more fully set out above, that 

the factual findings of the Labour Court – which were not overturned by 

the LAC – demonstrate that the joinder of the additional respondent 

parties was competent and in the interests of justice.  

III IN THE INTERESTS OF JUSTICE TO GRANT LEAVE TO 

APPEAL 

21. The matter raises constitutional matters and issues of general public 

importance that warrant determination by this court. It is submitted that 

the matter accordingly falls within the jurisdiction of this Court in terms 

of section 167(3) and that it is in the interests of justice to grant leave to 

appeal.  

                                                                                                                                                                                         
42  Vol 1 pp 87-91. Annexure “RD3” to FA Vol 1 p 87. 

43  LC judgment Vol 3 p 240 para 10. 
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22. The question of the power of the Labour Court turns on the interpretation 

of rule 22 of the Labour Court Rules and section 191 of the LRA. The 

LAC’s interpretation does not best promote the spirit, purport and objects 

of the Bill of Rights, as required by section 39(2) of the Constitution.  

23. The impact of the LAC decision may be to non-suit those employees 

among the 204 individual employees whom the Labour Court ultimately 

finds were not employed by Steinmüller, but were employed by one of 

the other entities whose joinder is sought. Those employees would be 

deprived of the opportunity of having their unfair dismissal dispute 

decided. This would infringe their right to fair labour practices in section 

23 (which includes the right not to be unfairly dismissed) and the right of 

access to courts in section 34, which guarantees the right to have 

justiciable disputes determined by a court or other tribunal or forum.  

24. In this regard, Steenkamp J in the Labour Court concluded that “[t]he 

objection of [BHR and Intervalve] – represented by the same attorneys as 

Steinmüller – to the joinder smacks of a cynically opportunistic approach 

in an attempt to avoid dealing with the merits of the dispute at trial”.
44

 

The LAC did not overturn or criticise this observation.  

                                                            
44  LC judgment Vol 3 p 252 para 41. 
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25. The opposition to the joinder application by BHR and Intervalve seeks in 

effect to non-suit those individual employees who BHR and Intervalve 

now admit were their employees at the time of the mass dismissal.  

26. More broadly, the matter turns on an interpretation of provisions of the 

LRA and the Rules of the Labour Court concerning unfair dismissal 

disputes. The question whether the Labour Court has the power to join 

additional respondents, especially employer parties, after conciliation is 

likely to arise in future cases. The issue has already arisen in at least three 

reported cases in which such joinder was granted.  

27. It is submitted that the matter raises issues of fundamental importance for 

the individual employees and, more broadly, all similarly situated 

employees working, for example those working for groups of companies 

in which the formal identity of the employer may be unclear at the time of 

dismissal.  

28. It is respectfully submitted that the application enjoys strong prospects of 

success and that it is in the interests of justice that leave to appeal be 

granted.  
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IV THE LABOUR COURT HAS THE POWER TO JOIN 

ADDITIONAL EMPLOYER PARTIES IN DISMISSAL DISPUTES 

29. The LAC held that the Labour Court does not have the jurisdiction or 

power to join additional respondent parties to an unfair dismissal dispute 

after conciliation has already taken place, based on the LAC’s 

interpretation of section 191 of the LRA.  

30. It is respectfully submitted that the LAC erred in making this finding. On 

a proper interpretation of section 191 and Rule 22 of the Labour Court 

Rules, the Labour Court does have the power to join additional 

respondents to a dispute after conciliation has taken place, provided that 

the substantive requirements for joinder are met.  

Joinder in terms of Rule 22  

31. Rule 22 of the Labour Court Rules provides, in relevant part: 

“22 Joinder of parties, intervention as applicant or respondent, 

amendment of citation and substitution of parties 

(1) The court may join any number of persons, whether jointly, 

jointly and severally, separately, or in the alternative, as parties in 

proceedings, if the right to relief depends on the determination of 

substantially the same question of law or facts. 

(2)  (a)The court may, of its own motion or on application and 

on notice to every other party, make an order joining any 

person as a party in the proceedings if the party to be joined 

has a substantial interest in the subject matter of 

proceedings. 
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(b)When making an order in terms of paragraph (a), the 

court may give such directions as to the further procedure in 

the proceedings as it deems fit, and may make an order as to 

costs.” (emphasis added) 

32. Accordingly, in terms of Rule 22(2)(a), a party may apply on notice to 

every other party for an order joining any person as a party in the 

proceedings if the party to be joined has a substantial interest in the 

subject matter of the proceedings. 

33. The general principle that the High Court has the power to order the 

joinder of a further defendant to an action that has already begun is well 

established. In South Africa Steel v Lurelk,
45

 the High Court held: 

“The power of the Supreme Court to order the joinder of further 

defendants in an action which has already begun is undoubted and, 

as I have said, it has been exercised in many cases. The reason for 

the existence of such power is that the Court is enabled to ensure 

that persons interested in the subject-matter of the dispute and 

whose rights may be affected by the judgment of the Court shall be 

before the Court, and it also enables the Court to avoid 

multiplication of actions and to avoid waste of costs.” 

34. In a line of reported cases that the LAC in the present matter has 

overruled, the Labour Court had held that it has the power to join 

additional employer parties to an unfair dismissal claim even after 

conciliation has taken place.  

                                                            
45  South Africa Steel v Lurelk 1951 (4) SA 167 (T) at 173. 



 
 

20 
 

35. The three matters in which the Labour Court held that it does have the 

power to join additional respondent parties to a dispute even after 

conciliation are: 

35.1. Selala & Another v Rand Water;
46

 

35.2. Mokoena v Motor Component Industry (Pty) Ltd (Mokoena & 

Others v Motor Component Industry (Pty) Ltd & Others;
47

 

35.3. The Labour Court decision in the present matter - NUMSA obo its 

members v Steinmüller Africa (Pty) Ltd and Others.
48

 

36. In these three decisions, the Labour Court held that it does have the power 

to join additional parties in terms of Rule 22 after conciliation, 

notwithstanding the provisions of section 191 of the LRA.  

36.1. In Selala, Pillay J held that the Labour Court “has a discretion to 

join a person as a party to these proceedings even if such person 

was not joined at the time of conciliation”.
49

 The matter concerned 

the appointment of an employee to a position within Rand Water. 

Ultimately, Pillay J held that SAMWU should not be joined as it 

                                                            
46  Selala & Another v Rand Water (2000) 21 ILJ 2102 (LC). 

47  Mokoena v Motor Component Industry (Pty) Ltd (Mokoena & Others v Motor Component Industry (Pty) 

Ltd & Others (2005) 26 ILJ 277 (LC). 

48  NUMSA obo its members v Steinmüller Africa (Pty) Ltd and Others [2012] 7 BLLR 733 (LC); (2012) 33 

ILJ 1885 (LC). 

49  Selala above n 46 para 8. 
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did not have the necessary substantial interest, and that the second 

applicant for joinder need not be joined because he had agreed to 

abide the outcome of the proceedings. However, Pillay J held that 

joinder was procedurally competent provided that the requisite 

substantial interest was present.  

36.2. In Mokoena, the Labour Court confirmed this principle in the 

context of an unfair dismissal dispute even more closely analogous 

to the present matter. The applicants in an unfair dismissal claim 

sought to join three respondents who were not cited in the dispute 

referral and did not participate in conciliation.
50

 The respondents 

opposed their joinder on that basis. Oosthuizen AJ, approving the 

dictum in Selala referred to above, emphatically rejected the 

argument: 

“It is immediately apparent that the court's powers of 

joinder would, in dismissal proceedings, only be 

exercised after the conciliation proceedings in terms 

of s 134 of the Act have been exhausted. Before that 

occurs, the Labour Court is not seized with the matter 

at all. Rule 22 therefore clearly allows for 

applications for joinder after conciliation proceedings, 

and it is significant that rule 22 nowhere specifies that 

a party may only be joined if that party was also a 

participant in the conciliation proceedings.  

                                                            
50  Mokoena above n 47 at 279A. 
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In my view, this court has a discretion to join parties 

to a matter, even if they did not participate in the 

preceding conciliation proceedings (Selala & another 

v Rand Water(2000) 21 ILJ 2102 (LC) at 2104-5 ). 

While statutory conciliation is one of the jurisdictional 

facts that must be present before an unfair dismissal 

dispute may be dealt with by the Labour Court, or by 

arbitration, one must not regard the dispute and the 

parties to the dispute in synonymous terms. Situations 

may be conceived where there is a dispute between the 

immediate disputant parties, in which other parties 

also have an interest. As long as the dispute has been 

the subject of proper conciliation, even if all the 

parties thereto did not participate in such conciliation 

proceedings, the aforesaid jurisdictional requirement 

is satisfied (Mokoena (supra) at 279C-G).” (emphasis 

added) 

36.3. Oosthuizen AJ went on to note that the door to conciliation was not 

necessarily closed to respondents joined at this stage, as they may 

employ the mechanism of pre-trial conferences under Rule 8 to 

seek conciliation or may ask the court not to deal with the merits 

until there have been further attempts at conciliation in terms of 

section 157(4)(a) of the LRA.
51

 

37. The LAC held that these three prior Labour Court decisions were 

“wrong” in holding that the Labour Court has the power to join 

respondent parties after conciliation.
52

 It is submitted that the LAC erred 

in adopting the absolutist position that the Labour Court lacks the power 
                                                            
51  Mokoena above n 47 at 279H-I. 

52  LAC judgment Vol 3 p 265 para 22. 
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ever to join a party after conciliation. The correct approach is that section 

191 is satisfied if the dispute has been referred to conciliation.  

The factual basis for joinder and absence of prejudice 

38. As set out above, BHR and Intervalve, in their answering papers, did not 

deny the facts put up by the respondent to demonstrate that there would 

be no prejudice to them if they were to be joined at this stage.
53

 Instead, 

they rely merely on the contention that Rule 22 does not allow joinder of 

employer parties after conciliation has taken place.  

39. The facts of the present matter – in respect of BHR and Intervalve – are 

indeed far more strongly in favour of joinder than the facts of Mokoena, 

in that: 

39.1. BHR and Intervalve participated in all the meetings and 

engagements during the strike action and dismissal process; 

39.2. BHR and Intervalve have the same knowledge of the proceedings 

as Steinmüller; 

39.3. BHR and Intervalve did, in effect, participate in conciliation 

through the shared HR Services; 

                                                            
53  FA Vol 1 p 71 para 29; no answer in AA. 
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39.4. BHR and Intervalve are now represented by the very same 

attorneys as Steinmüller, a further demonstration of their parity of 

interest in the underlying proceedings and of their readiness to 

participate in them. 

40. At no stage have BHR and Intervalve expressed any interest in re-opening 

conciliation. In the Labour Court NUMSA expressly confirmed that it has 

no objection to re-opening conciliation should the respondents so request, 

and tendered to re-open conciliation.
54

 The respondents rejected the 

proposal to re-open conciliation. It is submitted that this demonstrates that 

BHR and Intervalve rely on the alleged lack of an opportunity to 

conciliate merely in an attempt to prevent the unfair dismissal dispute 

from proceeding to the merits.  

41. It is respectfully submitted that reliance on the lack of initial service and 

citation of BHR and Intervalve is misconceived. In every joinder 

application under Rule 22 (and in any other court), by definition the 

entities sought to be joined will never have been cited or served with the 

initial referral. If the Labour Court lacks the power to grant joinder 

applications for this reason, Rule 22 would be rendered hollow and 

unworkable. 

                                                            
54  LC judgment Vol 3 p 250 para 32. These facts are not disputed in the first and second respondents’ 

statement of disputed facts.  
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42. The effect of the LAC decision is that it can never be competent for the 

Labour Court to join an employer party in terms of Rule 22. The 

respondents do not allege that there is any prejudice to them in being 

joined. Instead, the argument – as upheld by the LAC – is an entirely 

technical one based on formal requirements to cite and serve employer 

entities with the referral form. The equivalent argument in High Court 

proceedings would be that it is not competent to join an additional 

defendant in circumstances where it was not cited in, and served with, the 

original summons.  

The LAC’s flawed approach 

43. The LAC based its conclusion on an interpretation of section 191 of the 

LRA. The LAC, with respect, erred in this finding in at least three 

respects.  

43.1. First, the plain language of section 191 of the LRA does not 

support an interpretation that bars joinder to a dispute after 

conciliation. On the language of the provision, it requires only that 

the dispute must have been referred to conciliation.  

43.2. Secondly, section 39(2) of the LRA requires courts to interpret 

section 191 so as best to promote the spirit, purport and objects of 

the Bill of Rights. The LAC’s interpretation does not do so, but 
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compromises the right to fair labour practices in section 23 and the 

right of access to courts in section 34 of the Constitution. 

43.3. Thirdly, even if section 191 can only be interpreted so as to mean 

that all parties must be cited before conciliation – so that joinder of 

a further respondent is never competent – the courts nevertheless 

have a discretion at common law and in terms of the LRA to permit 

adjudication of a dispute where one or more parties did not 

participate in conciliation.  

The ordinary meaning of section 191 – referral of the dispute to conciliation 

44. Section 191(1) provides that “If there is a dispute about the fairness of a 

dismissal … the dismissed employee … may refer the dispute in writing 

to” the CCMA or a bargaining council, as the case may be. If the council 

or a commissioner certifies that the dispute remains unresolved or 30 days 

have passed since the referral, the employee may refer the dispute to the 

Labour Court for adjudication in terms of section 191(5). Section 213 of 

the LRA defines “dispute” to include an alleged dispute. 

45. Steinmüller, Intervalve and BHR argue that “the dispute” in terms of 

section 191(1) must include at the outset all the parties. It is submitted 

that this, too, is a formalistic approach to “dispute” that fails to have 
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regard to the language and purpose of the provision or the spirit of the 

dispute resolution process of the LRA.
55

 

46. It is not contended that any referral of any dispute would provide a basis 

for the joinder of any party. The dispute must be, in substance, the same 

dispute.  

47. An example of the approach to analysing whether “the dispute” has been 

referred prior to a joinder application is SACCAWU v Entertainment 

Logistics Service (a division of Gallo Africa Ltd),
56

 in which Van Niekerk 

J refused an application for joinder on the basis that the “three acts of 

dismissal that gave rise to the three disputes referred to the CCMA 

shared a limited factual commonality” and that they should have been 

referred as three separate disputes initially.
57

 As appears from the Labour 

Court judgment in the Entertainment Logistics matter, the applicant trade 

union sought to join 70 members to a referral initially made in respect of 

a single employee and that the three different dismissals involved: 

47.1.1. separate disciplinary enquiries; 

47.1.2. dismissals at different times;  

                                                            
55  Section 151(1) of the LRA provides that the Labour Court is established as a court of law and equity. In 

terms of section 1(d)(iv) of the LRA, one of the purposes of the LRA is to promote the effective 

resolution of labour disputes.  

56  SACCAWU v Entertainment Logistics Service (a division of Gallo Africa Ltd) (2011) 32 ILJ 410 (LC). 

57  Entertainment Logistics above n 56 paras 9-10. 
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47.1.3. for participation in different forms of industrial action 

(overtime ban as opposed to strike action).
58

 

47.2. Van Niekerk J concluded that the dismissals in Entertainment 

Logistics “gave rise to separate and independent disputes, each of 

which was processed separately through the statutory dispute 

resolution mechanisms”.
59

 

48. By contrast, the present dispute involved a uniform disciplinary process 

arising from joint strike action, culminating in an identical letter of 

dismissal issued to all the individual employees by a single representative 

of the appellants and Steinmüller, without any distinction as to the 

identity of the employer.  

49. It cannot be suggested on the facts that separate disputes ought to have 

been referred as against Steinmüller, BHR and Intervalve. The LAC itself 

accepts that it would have been more appropriate to institute a single 

action rather than separate actions in this matter.
60

 However, the LAC 

held that it was strictly necessary for all the respondent parties to be cited 

at the outset, before conciliation, after which it would never be competent 

for the Labour Court to join a respondent in terms of rule 22.  

                                                            
58  Entertainment Logistics above n 56 para 9. 

59  Entertainment Logistics above n 56 para 9. 

60  LAC judgment Vol 3 p 267 para 26. 
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50. The language of section 191 says nothing of joinder of parties, but 

provides only for the referral of the dispute to conciliation.
61

 The purpose 

of the provision is to enable the parties to attempt to resolve the dispute 

by conciliation before it is adjudicated. It is submitted that the dispute in 

the present matter was properly referred for conciliation and then 

adjudication in terms of section 191. The interpretation of the LAC is 

unduly formalistic and introduces additional restrictions that do not 

appear from the language of the LRA. 

Section 39(2) – the most constitutional interpretation of section 191 

51. As explained above, the LAC’s approach does not accord with the 

ordinary meaning of the language used in section 191. In addition, and if 

there were any doubt about which interpretation to adopt on the language 

of section 191, the LAC’s construction is not the interpretation that best 

accords with the spirit, purport and objects of the Constitution. Section 

39(2) enjoins courts interpreting legislation to adopt the meaning that best 

promotes the spirit, purport and objects of the Bill of Rights, provided 

that this does not introduce an interpretation that is unduly strained.
62

 In 

the present matter, the rights to fair labour practices (section 23) and 

                                                            
61  See the decision of the LAC in National Union of Mineworkers v Hernic Exploration (Pty) Ltd (2003) 24 

ILJ 787 (LAC), holding that a trade union may refer an unfair dismissal dispute without citing each 

individual employee as a co-applicant. 

62  Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) 

Ltd and Others 2001 (1) SA 545 (CC) paras 22-26; Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and 

Another 2009 (1) SA 337 (CC) paras 46, 84 and 107. 
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access to courts (section 34) should inform the interpretation of section 

191 of the LRA. 

52. Section 23 of the Constitution guarantees the right to fair labour practices, 

which includes the right not to be unfairly dismissed.
63

 The right to join a 

trade union and to strike is also protected in section 23(2). In order to give 

effect to the right in section 23, the legislature enacted the LRA. This 

Court has emphasised the importance of this cluster of labour rights, in 

particular the rights to join trade unions and engage in strike action.
64

  

53. Section 3 of the LRA provides that any person applying the LRA must 

interpret its provisions 

“(a) to give effect to its primary objects; 

(b) in compliance with the Constitution; and 

(c) in compliance with the public international law obligations of the 

Republic.” 

                                                            
63  Section 23(1) of the Constitution provides that “[e]veryone has the right to fair labour practices.” 

64  In National Union of Metal Workers of South Africa and Others v Bader Bop (Pty) Ltd and Another 2003 

(3) SA 513 (CC), the Court held (para 13): 

“In section 23, the Constitution recognises the importance of ensuring fair labour relations. The 

entrenchment of the right of workers to form and join trade unions and to engage in strike action, as well 

as the right of trade unions, employers and employer organisations to engage in collective bargaining, 

illustrates that the Constitution contemplates that collective bargaining between employers and workers 

is key to a fair industrial relations environment. This case concerns the right to strike. That right is both 

of historical and contemporaneous significance. In the first place, it is of importance for the dignity of 

workers who in our constitutional order may not be treated as coerced employees. Secondly, it is through 

industrial action that workers are able to assert bargaining power in industrial relations. The right to 

strike is an important component of a successful collective bargaining system. In interpreting the rights 

in section 23, therefore, the importance of those rights in promoting a fair working environment must be 

understood.” 
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54. This Court recently reaffirmed the principle that courts interpreting 

provisions of the LRA must seek to give effect to the right in section 23, 

and must prefer an interpretation that gives effect to employees’ rights in 

terms of section 23 to an interpretation that does not.65 In Bader Bop, the 

Court held as follows regarding the LAC’s interpretation of provisions of 

the LRA in issue in that matter: 

“The interpretation by the majority of the LAC is one which the text 

may plausibly bear. However, it fails to take into account 

sufficiently the considerations that arise from the discussion of the 

ILO Conventions outlined above and, in particular, does not avoid 

the limitation of constitutional rights. The question we must 

answer, therefore, is whether the Act is capable of an 

interpretation that does avoid limiting constitutional rights.”
66

 

55. Section 34 of the Constitution guarantees the right of access to courts in 

terms of which “[e]veryone has the right to have any dispute that can be 

resolved by the application of law decided in a fair hearing before a court 

or, where appropriate, another independent and impartial tribunal or 

forum.”  

                                                            
65  National Union of Public Service & Allied Workers obo Mani and Others v National Lotteries Board 

2014 (3) SA 544 (CC) para 151. See also South African Transport and Allied Workers Union (SATAWU) 

and Others v Moloto NO and Another  2012 (6) SA 249 (CC) paras 43 (majority judgment) and para 20 

(minority judgment).  

66  Bader Bop above n 64 para 39. 
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56. In Giddey NO v JC Barnard and Partners,
67

 this Court explained the 

application of section 34 to procedural rules that may limit access to 

courts.  

56.1. The Court recognised that, in order to function fairly, courts must 

have rules that regulate their proceedings and that such rules will 

often require parties to take steps on pain of being prevented from 

proceeding with a claim or defence.
68

  

56.2. The Court held that, to the extent that such rules constitute a 

limitation on access to courts, the limitation must of course be 

justifiable in terms of section 36.
 69

 The Court emphasised further, 

however, that the right of access to courts must bear heavily on 

both the interpretation of any procedural rules that limit access and 

on the application of such rules in specific cases:  

“Very often the interpretation and application of the rule 

will require consideration of the provisions of the 

Constitution, as section 39(2) of the Constitution instructs. A 

court that fails to adequately consider the relevant 

constitutional provisions will not have properly applied the 

rules at all.”
70

 

                                                            
67  Giddey NO v JC Barnard and Partners 2007 (2) BCLR 125 (CC).  

68  Giddey above n 67 para 16.  

69  Giddey above n 67 para 16. 

70  Giddey above n 67 para 16. 



 
 

33 
 

57. The courts have also applied section 34 to require a more lenient 

approach to the substitution of parties where the plaintiff has incorrectly 

cited the wrong defendant. The High Court has confirmed that 

substitution will be allowed 

“unless the application to amend is mala fide or unless the 

amendment would cause such injustice or prejudice to the 

other side as cannot be compensated by an order for costs 

and, where appropriate, a postponement. A mere erroneous 

description of the defendant will be condoned. Even the 

citing of the wrong defendant will be condoned, where there 

is no prejudice.” 
71

 

58. In the present matter, the LAC brushed aside the relevance of section 34, 

both to the interpretation of rule 22 and section 191 of the LRA, and to 

the application of those provisions to the facts before it, holding that the 

right in section 34 is “not to be exercised at a litigant’s pleasure” and that 

“The Act is clear” and “makes provisions which must be complied with”.
72

  

59. At this point, the LAC had already settled on its preferred interpretation 

of section 191 of the LRA – the narrowest and strictest plausible 

interpretation. The LAC failed to apply section 34 at the interpretive stage 

at all. Because the LAC’s interpretation was that section 191 of the LRA 

is a complete bar to the joinder of a party after conciliation in all cases, it 

                                                            
71   Airconditioning Design & Development (Pty) Ltd v Minister of Public Works, Gauteng Province 2005 

(4) SA 103 (T) para 11. 

72  LAC judgment Vol 3 p 266 para 23.  

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bclosa%7d&xhitlist_q=%5bfield%20folio-destination-name:'FHy2005v4SApg103'%5d&xhitlist_md=target-id=0-0-0-104863
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bclosa%7d&xhitlist_q=%5bfield%20folio-destination-name:'FHy2005v4SApg103'%5d&xhitlist_md=target-id=0-0-0-104863
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therefore also did not take the right of access to courts into account in 

exercising a discretion on the facts.  

60. It is submitted that the interpretation of section 191 contended for by 

NUMSA (and adopted by the Labour Court in the three decisions 

overruled by the LAC) is the interpretation required to be adopted in 

terms of section 39(2) of the Constitution.  

61. It is submitted that, taking into account section 23 and section 34 of the 

Constitution, the LAC ought to have interpreted section 191 of the LRA 

and rule 22 of the Labour Court Rules to permit joinder after conciliation 

on the following basis: 

61.1. The Labour Court has the power in terms of rule 22 to join 

additional parties, including employer parties, to an unfair 

dismissal dispute
73

 after conciliation has taken place.  

61.2. The dispute must be referred for conciliation in terms of section 

191 of the LRA, but it is not necessary that the parties sought to be 

joined were cited at the outset or invited to conciliation. In some 

cases, it may be appropriate to re-open conciliation following 

joinder of additional parties. 

                                                            
73  The present matter concerns a dismissal claim, but the same approach should apply in relation to unfair 

labour practice and other disputes in respect of which the LRA provides for conciliation.  
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61.3. The Labour Court must be satisfied that the parties sought to be 

joined have a ‘substantial interest’ in the subject-matter of the 

dispute.  

61.4. In addition, the Labour Court will take into account all relevant 

factors, including whether the grant or refusal of joinder will result 

in prejudice to any of the parties.  

Discretion to permit adjudication despite no prior conciliation  

62. Finally, even if section 191 can only be interpreted so as to mean that all 

parties must be cited before conciliation, the courts nevertheless have a 

discretion at common law and in terms of the LRA to permit adjudication 

of a dispute where one or more parties did not participate in conciliation. 

63. NUMSA has contended for an interpretation of section 191 – having 

regard to its language, purpose and effect on constitutional rights – that 

entails that “the dispute” must be referred to conciliation, even if not all 

parties have been joined at that stage. However, even if the Court were to 

prefer the strict interpretation contended for by Steinmüller, BHR and 

Intervalve and hold that section 191 of the LRA did require the referral to 

conciliation to include all the parties to the matter, it does not follow that 

joinder is absolutely barred.  
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64. It is submitted that the Labour Court still has a discretion, 

notwithstanding non-compliance with section 191, to grant joinder if 

satisfied that there had been ‘substantial compliance’ with the statutory 

provision. This approach has been endorsed by this Court and the 

Supreme Court of Appeal in a line of decisions.
74

 This Court has 

emphasised that “[a] narrowly textual and legalistic approach is to be 

avoided.”
75

 Instead, this Court has confirmed that the question is 

“whether there has been substantial compliance, taking into account the 

relevant statutory provisions in particular and the legislative scheme as a 

whole”;
76

 or, put differently, the question is whether the steps that were 

taken were “effective when measured against the object of the 

Legislature”.
77

 

65. In the present matter, having regard to the fact that conciliation did take 

place and was attended by the shared HR services of Steinmüller, BHR 

and Intervalve, it cannot be refuted that the purpose of section 191 was 

achieved. In addition, NUMSA has tendered to re-open conciliation 

should any of the joined parties wish to do so. 

                                                            
74  See the decision of the SCA in Weenen Transitional Local Council v Van Dyk 2002 (4) SA 653 (SCA) 

para 13. 

75  African Christian Democratic Party v Electoral Commission and Others 2006 (3) SA 305 (CC) para 25. 

76  Liebenberg NO and Others v Bergrivier Municipality 2013 (5) SA 246 (CC) para 26.  

77  African Christian Democratic Party above n 75 para 25. 

http://www.saflii.org/cgi-bin/LawCite?cit=2002%20%284%29%20SA%20653
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V  THE REQUIREMENTS FOR JOINDER ARE MET 

66. The LAC held that the Labour Court did not have jurisdiction to join 

additional respondents who had not participated in conciliation. On this 

basis alone, the LAC held that the appeal should succeed. However, the 

LAC went further to hold that, in any event, NUMSA had failed to 

establish that BHR and Intervalve had the requisite direct and substantial 

interest in the dispute.
78

  

The requirement of a substantial interest  

67. At common law, the substantive requirement for joinder and the nature of 

the interest required are governed by the following principles: 

67.1. The test for joinder requires a legal interest in the proceedings, and 

not merely a financial interest.
79

 

67.2. A party has a right to ask that someone be joined as a party “if such 

a person has a joined propriety interest with one or either of the 

existing parties to the proceedings or has a direct and substantial 

interest in the Court’s order”.
80

 

                                                            
78  LAC judgment Vol 3 p 266 para 25. 

79  Hartland Implements (Edms) Bpk v Enal Eiendomme BK 2002 (3) SA 653 (NC) at 663E-H. 

80  Harding v Basson and Others 1995 (4) SA 499 (CPD) at 501J. 

http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:'FHy2002v3SApg653'%5d&xhitlist_md=target-id=0-0-0-16777
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67.3. The court will exercise its discretion to order joinder to ensure that 

all persons interested in the subject-matter of the dispute and whose 

rights may be affected by the judgment of the Court are before it to 

avoid a multiplicity of actions and to avoid a waste of costs.
81

 

68. This Court, too, has adopted as the test for the joinder or intervention of 

parties whether the person has a ‘direct and substantial interest’ in the 

subject-matter of the litigation.
82

 The Court in ITAC v SCAW emphasised 

that the ‘overriding consideration’ in that court is whether it is in the 

interests of justice for a party to intervene, and the question of ‘direct and 

substantial interest’ is a high-ranking consideration though not 

necessarily determinative.
83

 The Court in ITAC v SCAW went on to 

identify several additional considerations to be taken into account in the 

interests of justice enquiry:  

68.1. the stage at which the application for joinder is made;  

68.2. whether the party has furnished adequate explanation for the delay, 

if any, in seeking to be joined;  

                                                            
81  Harding v Basson and Others 1995 (4) SA 499 (CPD) at 501C. 

82  Gory v Kolver NO and Others (Starke and Others Intervening) 2007 (4) SA 97 (CC) paras 12–13; and 

Independent Newspapers (Pty) Limited v Minister of Intelligence Services: In re Masetlha v President of 

the Republic of South Africa and Another 2008 (5) SA 31 (CC) para 19. 

83 International Trade Administration Commission v SCAW South Africa (Pty) Limited 2012 (4) SA 618 

(CC) paras 11–12. 
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68.3. the nature of the relief or opposition the intervening party puts up; 

and 

68.4. whether the intervention would materially prejudice the case of any 

of the other parties to the litigation.
84

 

The Labour Court’s approach 

69. BHR and Intervalve adopted the position that “the fact that a proposed 

respondent was the employer of a dismissed employee is emphatically not 

a basis justifying its joinder in these proceedings”.
85

  The Labour Court 

disagreed, holding that BHR and Intervalve clearly have an interest in the 

dismissal dispute in issue: 

“[21] [T]he fact that an entity was the employer of a dismissed 

employee in proceedings in which that dismissal is challenged 

quite obviously constitutes a sufficient legal interest in the 

proceedings.  

[22] The fact that BHR and Intervalve employed some of the 

dismissed employees and that they had a hand – through the 

shared HR Services – in their dismissal must be a sufficient basis 

to justify their joinder. 

[23] The union has gone further, however, to: 

1. explain how it came to pass that BHR and Intervalve 

were not initially joined, and in particular how the conduct 

of Steinmüller, Intervalve and BHR contributed to the lack 

                                                            
84  ITAC v SCAW above n 83 para 12. 

85  AA Vol 2 p 152 para 42.12. 
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of clarity as to the identity of each individual applicant’s 

true employer; and to 

2. demonstrate that the underlying unfair dismissal claim 

constitutes a single dispute in which Steinmüller, Intervalve 

and BHR acted jointly, without distinction as to employee, to 

dismiss the individual applicants by way of a single 

“process” and for the same reason.” 

70. It is respectfully submitted that the Labour Court’s findings in this regard 

were correct. We now address the contrary approach of the LAC.  

The LAC’s approach 

71. The LAC held that that BHR and Intervalve do not have a direct and 

substantial interest in the dispute and that, even if the Labour Court did 

have the power to join parties after conciliation, the joinder application 

could not succeed for this additional reason.  

72. It is respectfully submitted that the LAC’s reasons in this regard are 

contradictory and, in any event, ask the wrong question in assessing 

whether the requisite direct and substantial interest is present. The LAC’s 

reasoning in respect of this issue was as follows: 

72.1. The LAC held that there “are certainly grounds for holding a 

single trial but they do not demonstrate that Intervalve have 

interest (sic) in the dispute between Steinmüller and NUMSA. A 

judgment against Steinmuller cannot affect Intervalve or BHR. 
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These two companies are for all intents and purposes separate 

entities, a fact acknowledged by NUMSA. There is nothing to show 

that a judgment against Steinmüller would be of any consequence 

to Intervalve or BHR.”
86

  

72.2. The LAC went on to hold that, “[h]ad separate actions been 

instituted the matters would have been consolidated, though more 

appropriately a single action is what was required to be 

instituted.”
87

  

73. First, the LAC’s finding is contradictory because it holds that a single 

action was required to be instituted and that consolidation would have 

been granted if sought.  

73.1. A single action or consolidated action is only competent where 

consolidation is ‘convenient’ because the separate claims that make 

it up raise the same issues of fact and/or law. This is materially the 

same enquiry, for present purposes, as the ‘substantial interest’ test 

for joinder.
88

  

                                                            
86  LAC judgment Vol 3 p 266 para 25. 

87  LAC judgment Vol 3 p 267 para 26.  

88  Erasmus Superior Court Practice states at B1-98 that “the purpose of a consolidation of actions under 

this rule and of the joinder of a third party under rule 13 is in broad terms the same: to have issues 

which are substantially similar tried at a single hearing so as to avoid the disadvantages attendant upon 

a multiplicity of trials. In many cases joinder is a form of consolidation and consolidation a form of 

joinder.”  
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73.2. The LAC’s view that consolidation would have been appropriate in 

respect of the dismissal claims of the individual employees, if they 

had been instituted separately, confirms that BHR and Intervalve 

have a direct and substantial interest in the dismissal dispute. The 

LAC’s finding that no such interest was present is therefore 

contradictory.  

74. Secondly, the LAC conducted the wrong enquiry in asking whether the 

requisite interest was present. As appears from paragraph 25 of the LAC 

judgment,
89

 the LAC approached this issue by asking whether BHR and 

Intervalve have an interest in a dismissal claim against Steinmüller. The 

LAC ought to have asked whether BHR and Intervalve have the requisite 

interest in the unfair dismissal dispute referred by NUMSA.  

74.1. The LAC reasoning is based on a scenario in which joinder and 

consequential amendments to pleadings that invariably flow from 

joinder have been refused or ignored. This approach is formalistic 

and misconceived. If adopted, no joinder application could ever 

succeed in any proceedings because the pleadings prior to joinder 

self-evidently do not include a claim against the entity sought to be 

joined. Indeed, that is the whole purpose of the joinder application 

in the first place.  

                                                            
89  LAC judgment Vol 3 p 266 para 25. 



 
 

43 
 

74.2. The correct approach is to examine the substance of the dispute and 

the facts alleged in respect of the entities to be joined in order to 

ascertain whether they have a substantial interest. If an order 

joining additional parties is made, the court would then give 

directions regarding the conduct of the proceedings, including any 

amendments flowing from the joinder and the delivery of pleadings 

by the joined parties.
90

 

75. As the Labour Court correctly concluded, the fact that an entity was the 

employer of a dismissed employee in proceedings in which that dismissal 

is challenged quite obviously constitutes a sufficient legal interest in the 

proceedings. If this were not so, then Steinmüller itself ought not to have 

been joined in the proceedings initially.  

76. The admitted facts that BHR and Intervalve employed some of the 

dismissed individual employees and that they acted jointly with 

Steinmüller – through the shared HR Services – to effect the dismissal are 

sufficient basis to justify their joinder. 

77. The facts appearing from the papers demonstrate incontrovertibly that: 

                                                            
90  Rule 22(2)(b) provides that “When making an order in terms of paragraph (a), the court may give such 

directions as to the further procedure in the proceedings as it deems fit, and may make an order as to 

costs.” 
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77.1. A significant proportion of the total number of individual 

employees was employed by BHR and Intervalve and at least one 

individual employee was employed by each of Strategic HR and 

TQA; 

77.2. The dismissal claim underlying this application constitutes a single 

dispute arising from collective strike action that culminated in a 

mass dismissal that all took place as a single process without 

distinction as to the identity of the employer; 

77.3. BHR and Intervalve are closely intertwined with Steinmüller in 

their operations and legal structure, and acted with a single face and 

voice throughout the strike action and dismissals. 

78. In those circumstances, it is clear that BHR and Intervalve have a 

sufficient interest in the unfair dismissal claim.  

79. It is submitted that it would not be in the interests of the proper 

administration of justice to require that separate proceedings ought to be 

instituted as against Steinmüller, Intervalve or BHR. This would involve 

precisely the multiplicity of actions and waste of costs that the legal test 

for joinder is designed to avoid. Indeed, the LAC itself held that a single 

action should have been instituted against all three companies.  
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80. To the extent that the list of individual employees now put up by 

NUMSA in annexure “RD3” is disputed in certain (unspecified) respects 

by BHR and Intervalve, this is not a matter that should be decided at the 

stage of joinder proceedings. It is properly a matter for evidence at trial. 

Indeed, the question whether an individual employee was employed by a 

respondent is a question that is often necessary for the CCMA or Labour 

Court to determine on oral evidence, even in matters involving a single 

employee.   

81. However, the common cause facts establish that BHR and Intervalve 

employed some of the employees dismissed by the shared HR services of 

the three companies. Accordingly, the LAC erred in finding that BHR and 

Intervalve do not have a substantial interest in the dismissal dispute, as 

required for their joinder in terms of Rule 22.  

VI FURTHER / ANCILLARY GROUNDS OF APPEAL 

82. We have set out above the two primary grounds on which the appeal will 

be advanced, if leave to appeal is granted. In addition to those grounds, it 

is submitted that the LAC erred in making the following findings of fact 

and/or law that may have had a bearing on the order of the LAC: 
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82.1. First, the LAC erred to the extent that it held that NUMSA and/or 

the individual employees delayed unreasonably in bringing the 

joinder application.  

82.1.1. The LAC’s reasoning in this regard is set out in paragraph 

21 of its judgment. NUMSA provided a detailed account of the 

process of verification undertaken on the strength of the records 

and information provided by the shared HR services of the three 

companies, including the exchange of lists between NUMSA and 

the employer parties.  

82.1.2. In the absence of any factual basis, the LAC suggests that 

NUMSA ought to have been able to conduct this exercise based 

on membership forms or wage slips and that the LAC was not 

convinced that it would take several months to conduct this 

exercise and take instructions from the 204 individual employees 

across the country. It is submitted that the LAC erred in making 

this finding regarding the delay in instituting the joinder 

application.  

82.2. Secondly, the LAC erred in making an order setting aside the 

joinder of Strategic Human Resources and TQA in circumstances 

where no appeal against the order joining them was before the 

LAC. 
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82.2.1. Strategic Human Resources and TQA did not oppose the 

joinder application. There was no opposition by any party to 

their joinder in the Labour Court. Only Intervalve and BHR 

applied for, and were granted leave to appeal. They did not seek 

leave to appeal in respect of the joinder of Strategic Human 

Resources and TQA, but only in respect of their own joinder.  

82.2.2. The LAC’s order sets aside, in its entirety, the Labour Court 

order, including the orders joining Strategic Human Resources 

and TQA. The LAC did not have the jurisdiction to make such 

an order in the absence of leave to appeal having been sought 

and granted.  

VII CONCLUSION 

83. It is respectfully submitted that the LAC erred in upholding the appeal 

against the order of the Labour Court joining the additional respondents 

to the unfair dismissal claim referred by NUMSA on behalf of its 

dismissed members. The LAC erred in two main respects.  

84. First, the LAC erred in respect of the power or jurisdiction of the Labour 

Court. The Labour Court has the power to join respondents, including 

employer parties, to a dismissal dispute after conciliation.  
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84.1. Section 191 of the LRA does not bar joinder in these circumstances. 

The plain language of section 191 requires “the dispute” to be referred 

to conciliation. It does not bar the joinder of additional parties to a 

dispute that has been properly conciliated. Where additional 

respondents are joined after conciliation, the LRA and the Rules of 

the Labour Court in any event permit conciliation to be re-opened and 

provide for a pre-trial conference at which settlement of the dispute 

should be discussed.  

84.2. In addition, the provision must be interpreted so as to promote the 

spirit, purport and objects of the Bill of Rights in terms of section 

39(2) of the Constitution. In particular, the right to fair labour 

practices in section 23 of the Constitution and the right of access to 

courts in section 34 require that section 191 be interpreted in a 

manner that does not constitute an absolute bar to dismissed 

employees having their dispute resolved against employers who are 

not initially cited.  

84.3. In any event, even if the Court were to prefer the strict interpretation 

contended for by BHR and Intervalve, the Labour Court would 

nevertheless have the power to join parties after conciliation if there 

had been substantial compliance with section 191 and the purpose of 

the provision had been met, as was the position in the present matter. 
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85. Secondly, the LAC erred in holding that BHR and Intervalve do not have 

a substantial interest in the dismissal dispute.  

85.1. The LAC’s finding in this regard is contradictory and frames the 

enquiry incorrectly. On the LAC’s approach, no defendant party 

would ever have the requisite interest permitting it to be joined to a 

claim originally brought against a different defendant.  

85.2. BHR and Intervalve acted with Steinmüller to dismiss a group of 

employees for the same reason, following the same procedure, and 

through the same representatives. They plainly have an interest in a 

challenge to the fairness of that dismissal.  

86. The matter is of great importance to the 204 individual employees, some 

of whom risk being non-suited if joinder is refused. The matter should 

proceed to trial to determine whether the dismissal was unfair. In the 

course of the trial, as it is often called upon to do, the Labour Court will 

be able to determine by way of oral evidence the identity of the employer 

of each of the 204 individual employees at the time of the dismissal.  

87. It is a matter of general public importance, because similarly situated 

employees are likely to face the same difficulty in future. The approach of 

the LAC undermines the right to fair labour practices in section 23 and 

the right of access to courts in section 34 of the Constitution to the extent 
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that it may bar such employees from having their unfair dismissal 

disputes adjudicated based only on an unduly technical and formalistic 

approach to the requirement of conciliation - a sad feature of litigation 

under the previous labour legislation which the LRA’s drafters sought to 

avoid in the current dispensation.  

88. NUMSA respectfully prays for an order condoning the late delivery of the 

application for leave to appeal, granting leave to appeal, upholding the 

appeal and reinstating the order of the Labour Court, with costs including 

the costs of two counsel. 

Paul Kennedy SC 

Jason Brickhill 

Applicant’s counsel 

Chambers, Johannesburg 

29 July 2014  

 

 


