
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT JOHANNESBURG) 

CCT CASE NO: CCT 72/14 

 
In the matter between: 

 
NATIONAL UNION OF METALWORKERS 

OF SOUTH AFRICA ON BEHALF OF ITS 

MEMBERS 

Applicant 

and  

INTERVALVE (PTY) LTD First Respondent 

BHR PIPING SYSTEMS (PTY) LTD 

STEINMŰLLER AFRICA (PTY) LTD 

Second Respondent 

 Third Respondent 

First Respondent 

STRATEGIC HUMAN RESOURCES Fourth Respondent 

TQA TRADING ENTERPRISES (PTY) LTD Fifth Respondent 

 

 
FIRST AND SECOND RESPONDENTS’ STATEMENT OF DISPUTED FACTS IN 

TERMS OF THE COURT’S DIRECTIONS DATED 4 JUNE 2014 

 

 

Introduction 

1. The parties were unable to agree on a joint statement of facts, based on the 

factual findings of the Labour Court and the Labour Appeal Court, that are 

pertinent to the issues on appeal. 

2. In terms of the Directions dated 4 June 2014, the parties are now required, if they 

so wish, to file a statement setting out the factual findings of the Labour Court 
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and Labour Appeal Court that each party disputes, together with those portions of 

the record considered relevant by them. 

3. The applicant has seen fit to file a statement of facts that go beyond the scope of 

paragraph 1(a) of the Directive. The applicant has not listed any impugned 

findings or dealt with the relevant portions of the record. 

4. As a result, the first and second respondents deem it appropriate to respond by 

listing the key facts relevant to the determination of the appeal, and thereafter 

listing the impugned factual findings of the Labour Court, and the relevant 

portions of the record relevant to these findings. 

Statement of facts 

5. Intervalve, BHR and Steinműller are separate legal entities part of a group of 

companies which have some shareholders and directors in common and which 

have related business operations.  Each of them employs its own employees.   

6. In Pretoria West each of them has part or all of its operations at the same 

industrial premises, known as “Pretoria Works”.  At this site they each utilise 

certain “shared services” including shared payroll administration and shared HR 

services. 

7. Employees employed by Steinműller, Intervalve and BHR participated in an 

unprotected strike at Pretoria Works.  The strike was handled on site by the 
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aforementioned shared HR services and resulted in dismissals, which took place 

on or about 14 April 2010. 

8. On 20 April 2010 NUMSA referred a dispute to the Metal and Engineering 

Industries Bargaining Council (“the Bargaining Council”) in terms of section 

191(1) of the LRA.  The referral was made on behalf of a list of employees and 

the dispute referred concerned an alleged unfair dismissal.  Steinműller was cited 

as the (only) employer party to the dispute.  (This referral is referred to below as 

“the initial referral”.) 

9. At the conciliation meeting held on 19 May 2010, Steinműller pointed out to 

NUMSA and the commissioner that many of the dismissed employees had never 

been employed by it but had been employed by BHR and Intervalve.   

10. On 22 July 2010, NUMSA made a fresh but out-of-time referral (“the second 

referral”) of a dismissal dispute to the Bargaining Council on behalf of a list of 

employees, alleging that the employer party was Steinműller, alternatively 

Intervalve, alternatively KOG Fabricators (Pty) Ltd t/a Bellows Africa, alternatively 

BHR.  NUMSA applied for condonation of the lateness of this referral.  The 

condonation application was opposed, and was refused by the Bargaining 

Council.  NUMSA did not apply to review this refusal. 

11. On 17 August 2010, NUMSA filed a statement of claim before the Labour Court 

alleging that Steinműller unfairly dismissed the employees and seeking 

reinstatement into its employ, alternatively compensation. 
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12. On 23 March 2011, NUMSA delivered an application to join Intervalve and BHR 

(as well as certain labour brokers) as respondents to the unfair dismissal action it 

had instituted against Steinműller. Intervalve and BHR opposed the application. 

13. The Labour Court (per Steenkamp J) granted the order joining Intervalve and 

BHR as respondents in the unfair dismissal action. Two labour brokers were 

joined without opposition. 

14. Intervalve and BHR appealed (with leave of the Labour Court) to the Labour 

Appeal Court, against the judgment and order of Steenkamp J. 

15. The Labour Appeal Court (per Waglay JP, Francis AJA and Dlodlo AJA 

concurring), upheld the appeal, and replaced the order of the Labour Court with 

an order dismissing the joinder application in its entirety.  

16. NUMSA now seeks leave to appeal against this order. 

 

Factual findings of the Labour Court that the respondents dispute 

17. With reference to the paragraph numbers in the judgment of the Labour Court, 

the first and second respondents dispute the following factual findings: 

18.  Judgment Para 14.1: “BHR, Intervalve and Steinmuller therefore operate from 

the same premises.” Para 14.5: “The dismissal of the individual applicants was 
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on the basis of a strike action at the shared premises of Steinmuller, Intervalve 

and BHR.” 

18.1. See the Answering Affidavit Opposing Joinder (“AA”), at para 10-11: 

Various other companies, including ArcelorMittal SA Ltd, have 

operations at the Pretoria Works premises. 

18.2. See AA para 19: Intervalve occupies premises at the Pretoria Works, 

but its primary place of business is in Bethal, Mpumalanga. 

18.3. The reference to the Pretoria Works as the same or ‘shared’ premises  

of Intervalve, BHR and Steinműller is not entirely accurate – these 

companies, together with many others have operations on the Pretoria 

Works premises. 

19.  Judgment para 15.8: “No distinction was drawn between the three entities prior 

to the referral to the dismissal claim.” 

19.1. This statement is not factually correct or accurate. The three entities 

are separate legal entities who employ their own employees and who 

conduct separate business activities. See AA para 15. 

20.  Judgment para 15.9, para 36: “Those employees who were re-employed were 

re-employed without distinction as to their employer”. 
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20.1. This statement is not accurate. It does not bear out the undisputed fact 

that each company is a separate employer. There is no evidence to the 

effect that dismissed employees were re-employed by different 

employers.  

21.  Judgment para 24: “It is clear that the dispute [i.e the initial referral] involves 

Steinmuller, BHR and Intervalve as employers.” 

22. Judgment, para 31.3: “BHR and Intervalve did, in effect, participate in  

conciliation [in the initial referral] through the shared HR services.” 

23.  Judgment, para 31.4: The fact that BHR and Intervalve are represented (in the 

joinder proceedings) by the same attorneys that represent Steinműller (in the 

main proceedings) is “… a further demonstration of their parity of interest in the 

underlying proceedings and of their readiness to participate in them.” 

24.  Judgment, para 40: The legal representatives and shared HR services for BHR 

and Intervalve took part in the conciliation proceedings (in respect of the 

Steinműller dispute). 

 

Factual findings of the Labour Appeal Court that the respondents dispute 

25.  The respondents do not dispute any of the factual findings made by the Labour 

Appeal Court. 
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Portions of the record relevant to the impugned findings 

26.  The respondents propose that the entire record of the joinder application, 

excluding the papers in the interlocutory application, is relevant to the 

adjudication of the application for leave to appeal, and the appeal itself. 

 


