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INTRODUCTION 

1. This is an application for leave to appeal against the judgment and order of 

the Labour Appeal Court (LAC) dated 26 March 2014. The LAC upheld an 



appeal against a decision of the Labour Court to grant an order joining the 

first, second, fourth and fifth respondents as parties to an unfair dismissal 

dispute referred by NUMSA on behalf of its dismissed members.  

2. The matter originated as an unfair dismissal claim on behalf of a group of 

individual employees, arising from a mass dismissal following strike action.   

3. The Labour Court made an order on 16 February 2012 joining the first, 

second, fourth and fifth respondents as respondents to the unfair dismissal 

dispute and granting leave to make the necessary amendments to the 

statement of claim consequent upon the joinder. The Labour Appeal Court 

(LAC) upheld an appeal against the Labour Court’s order on 26 March 2014, 

setting it aside and replacing it with an order dismissing the joinder application 

with no order as to costs.  

4. The applicant seeks leave to appeal against the decision of the LAC and 

seeks an order reinstating the order of the Labour Court, with costs. The first 

and second respondents oppose the application for leave to appeal.  

5. The parties have been unable to reach agreement on a common statement of 

facts. This statement of facts is based on the factual findings of the Labour 

Court and the Labour LAC. The LAC accepted all the Labour Court’s main 

factual findings. The applicant does not dispute any specific factual findings of 

the Labour Court or the LAC, but only certain findings of law and the 

application of the facts to the law on certain issues, on the grounds set out in 

the application for leave to appeal.  

 



FACTS RELATING TO PROCEDURAL BACKGROUND 

6. On 20 April 2010, 204 employees were dismissed after strike action at the 

shared premises of three engineering companies, Steinmuller Africa (Pty) Ltd 

(“Steinmuller”), Intervalve (Pty) Ltd (“Intervalve”) and BHR.1 The strike was 

handled, from the employer side, by the shared Human Resources (HR) 

services of the three companies.2  

7. NUMSA, on behalf of its dismissed members, referred an unfair dismissal 

dispute to the Metal and Engineering Industries Bargaining Council (“the 

Bargaining Council”), citing Steinmuller as the employer party.3  

8. The dispute was referred to conciliation in terms of section 191 of the Labour 

Relations Act 66 of 1995 (“the LRA”). Conciliation was attended by the shared 

Human Resources services of Steinmuller, Intervalve and BHR.4  

9. At conciliation on 19 May 2010, Steinmuller’s representatives (the shared HR 

services) contended that some of the individual employees were not 

employed by Steinmuller at the time of the dismissals.5 They did not at that 

stage provide a list identifying which employees they claimed were employed 

by which entity.  
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10. On 10 August 2010, after conciliation failed to resolve the unfair dismissal 

dispute, NUMSA referred the dispute to the Labour Court.6  

11. On 22 July 2010, NUMSA made a second referral to the Bargaining Council to 

conciliate the same dispute, alleging that the employer party was Steinmuller, 

alternatively Intervalve, alternatively BHR, alternatively KOG Fabricators (Pty) 

Ltd t/a Bellows Africa.7 As the second referral was made outside the time 

period prescribed in terms of the LRA, NUMSA applied for condonation for the 

late referral. On 15 August 2010, the Bargaining Council refused condonation. 

NUMSA did not seek to review the Bargaining Council’s decision to refuse 

condonation for the late referral.8 Instead, NUMSA brought the joinder 

application that is in issue in the present application. 

12. Steinmuller subsequently lodged a notice to remove various causes of 

complaint in the statement of claim and launched a subsequent interlocutory 

application.9 One aspect of Steinmuller’s complaint was that the respondent 

had not pertinently alleged that the individual employees were employed by 

Steinmuller.  

FACTS RELATING TO SUBSTANTIVE ISSUES 

13. In respect of the relationship and operations of Steinmuller, BHR and 

Intervalve, the following facts are not in dispute on the papers and were 

confirmed by the Labour Court and the Labour Appeal Court (LAC): 
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13.1. BHR, Intervalve and Steinmuller form part of the same group of 

companies and have certain directors and shareholders in common.10 

All three companies are subsidiaries of Bilfinger Berger Power Holdings 

(Pty) Ltd, which has the majority shareholding in all three companies.11 

13.2. BHR and Intervalve employed some of the individual employees at the 

time of their dismissal.12 

13.3. BHR, Intervalve and Steinmuller are all concerned with the 

manufacturing of different components later assembled to form a power 

generating plant. They do so in terms of a contract (to which they are 

apparently all parties). BHR, Intervalve and Steinmuller therefore 

operate from the same premises.13 

13.4. BHR, Intervalve and Steinmuller have a number of “shared services”, 

which include: 

13.4.1. Payroll administration; 

13.4.2. Purchasing of materials; 

13.4.3. Quality control;  

13.4.4. Heat treatment; and, significantly,  
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13.4.5. Human resources (HR) services.14 

13.5. The dismissal of the individual employees was on the basis of a strike 

action at the shared premises of Steinmuller, Intervalve and BHR. The 

strike was handled, from the employer side, by the shared HR Services 

of the three companies.15 

13.6. The shared HR Services of the three companies communicated with all 

employees using a document on a letterhead bearing the names of 

Steinmuller, BHR and Intervalve and signed by a single member of 

management, Mr J Abert, under the designation “General Manager”.16 

13.7. During their employment certain employees among the individual 

employees were “transferred” from one of the three companies 

(Steinmuller, Intervalve or BHR) to another at different times. These 

transfers did not involve the termination of one employment contract 

and the conclusion of a fresh contract, nor the cession and assignment 

of contractual obligations.17 There are several examples of individual 

employees who were subjected to such transfers on the papers.18 

13.8. The shared HR Services of Steinmuller, Intervalve and BHR maintain a 

single system of records in respect of their employees working at their 

shared premises.19 
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13.9. There are superintendents who perform management functions across 

all the bays of the premises shared by Steinmuller, Intervalve and BHR, 

without distinction as to employees of the different entities.20 

13.10. Some employees of Steinmuller, Intervalve and BHR, including some of 

the individual employees, have been required to sign an addendum to 

their employment contracts reflecting the names of all of these entities, 

regardless of the identity of the employer.21 

13.11. Steinmuller, Intervalve and BHR acted with a single voice and face 

throughout the events that culminated in the dismissal of the individual 

applications, in particular in effecting their dismissals.22  

13.12. The shared HR Services prepared and issued identical letters of 

dismissal to all employees, regardless of employer.23 The dismissal 

letter, addressed to “all employees participating in the unprotected 

strike action at the Pretoria workshop”, bears the logos of Steinmuller 

and Intervalve and is signed by the “Managing Director”, S von 

Neuberg. Von Neuberg is the CEO of Bilfinger Berger Power Holdings 

(Pty) Ltd. In a code of conduct applicable to the Steinmuller Group, von 

Neuberg refers to the “Steinmuller Group of Companies (including 

Bilfinger Berger Power Holdings, BHR Piping Sytems, Intervalve and 

Kog)”.24  
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13.13. No distinction was drawn between the three entities prior to the referral 

to the dismissal claim. A “management brief” dated 11 March 2010 and 

addressed to “all employees at the Pretoria workshop” regarding the 

planned strike appears on the letterhead of Steinmuller, BHR and 

Intervalve. It is signed by the “General Manager”, J Abert.25  

13.14. The group of employees who were re-employed following the 

dismissals were re-employed without distinction as to their employer.26 

13.15. Because they have shared HR services, BHR and Intervalve already 

have full knowledge of the proceedings to date.27 BHR and Intervalve 

have full and ready access to the shared records in respect of the 

individual employees.28  

13.16. The complaint that the individual employees were not all employed by 

Steinmuller was raised for the first time by the shared HR services at 

conciliation.29  

13.17. The attorneys for Steinmuller (who also act for Intervalve and BHR) 

furnished NUMSA’s attorneys with documentary records drawn from 

the shared HR Services and with lists, which they amended on more 

than one occasion, purporting to identify the correct employer of each 

of the individual employees.30 
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13.18. NUMSA and its legal representatives undertook a process of 

verification of the records and lists put up by the legal representatives 

of Steinmuller, Intervalve and BHR.31  

13.19. At the end of this process, NUMSA generated a new list, annexure 

“RD3” to the founding affidavit filed in the Labour Court. Steinmuller, 

BHR and Intervalve deny that the list in “RD3” is correct and contend 

that the correct position is reflected in the lists put up by their attorneys 

on previous occasions.  

13.20. Accordingly, on the papers, there is no final consensus on which entity 

was formally the employer of each individual dismissed employee at 

the time of their dismissals.32 The Labour Court and LAC did not make 

findings on this question.  
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