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IN THE CONSTITUTIONAL COURT 

(REPUBLIC OF SOUTH AFRICA) 

 

CC CASE NO:            

SCA CASE NO: SCA 378/2013 

NWHC CASE NO: CAF 08/2012 

TRIAL CASE NO: CC 164/2003 

 

In the matter between: 

 

THEMBEKILE MOLAUDZI      Appellant/Applicant 

 

And 

 

THE STATE        Respondent 

 

 

HEADS OF ARGUMENT 

 

 

1.  

 

This Honourable Court may decide only Constitutional matters and issues. A constitutional 

matter includes any issue involving the interpretation, protection or enforcement of the 

Constitution. It is respectfully submitted that the substantive issues raised in the application 

concern constitutional issues. Section 35(3) of the Constitution provides:  
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‘Every accused person has a right to a fair trial, which includes the right─  

(a)  to be informed of the charge with sufficient detail to answer it;  

(b)  to have adequate time and facilities to prepare a defence;  

(c)  to a public trial before an ordinary court;  

(d)  to have their trial begin and conclude without unreasonable delay;  

(e)  to be present when being tried;  

(f)  to choose, and be represented by, a legal practitioner, and to be 

informed of this right promptly;  

(g)  to have a legal practitioner assigned to the accused person by the 

state and at state expense, if substantial injustice would otherwise 

result, and to be informed of this right promptly;  

(h)  to be presumed innocent, to remain silent, and not to testify during 

the proceedings;  

(i)  to adduce and challenge evidence;  

(j)  not to be compelled to give self-incriminating evidence;  

(k)  to be tried in a language that the accused person understands or, if 

that is not practicable, to have the proceedings interpreted in that 

language;  

(l)  not to be convicted for an act or omission that was not an offence 

under either national or international law at the time it was committed 

or omitted;  

(m)  not to be tried for an offence in respect of an act or omission for 

which that person has previously been either acquitted or convicted;  

 (n)  to the benefit of the least severe of the prescribed punishments if the 

prescribed punishment for the offence has been changed between 

the time that the offence was committed and the time of sentencing; 

and  

(o)  of appeal to, or review by, a higher court.’  
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See:  Section 35 of the Constitution 108 of 1996 

 

2.  

 

 

It is respectfully submitted that reasonable prospects of success exist and accordingly, it is in 

the interests of justice that leave to appeal should be granted. 

 

3.  

 

This case concerns the admissibility of extra-curial statements of an accused against a co-

accused in a criminal trial in the context of the right to a fair trial. Section 3 of the Act reads:  

 

‘(1)  Subject to the provisions of any other law, hearsay evidence shall not be 

admitted as evidence at criminal or civil proceedings, unless─  

(a) each party against whom the evidence is to be adduced agrees to 

the admission thereof as evidence at such proceedings;  

(b)  the person upon whose credibility the probative value of such 

evidence depends, himself testifies at such proceedings; or  

(c)  the court, having regard to─  

(i)  the nature of the proceedings;  

(ii)  the nature of the evidence;  

(iii)  the purpose for which the evidence is tendered;  

(iv)  the probative value of the evidence;  

(v)  the reason why the evidence is not given by the person upon 

whose credibility the probative value of such evidence 

depends;  
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(vi)  any prejudice to a party which the admission of such evidence 

might entail; and  

(vii)  any other factor which should in the opinion of the court be 

taken into account, is of the opinion that such evidence should 

be admitted in the interests of justice.  

 

(2)  The provisions of subsection (1) shall not render admissible any evidence 

which is inadmissible on any ground other than that such evidence is 

hearsay evidence.  

 

(3)  Hearsay evidence may be provisionally admitted in terms of subsection 

(1)(b) if the court is informed that the person upon whose credibility the 

probative value of such evidence depends, will himself testify in such 

proceedings: Provided that if such person does not later testify in such 

proceedings, the hearsay evidence shall be left out of the account unless 

the hearsay evidence is admitted in terms of paragraph (a) of subsection 

(1) or is admitted by the court in terms of paragraph (c) of that subsection.  

 

(4)  For the purpose of this section─  

 

‘Hearsay evidence’ means evidence, whether oral or in writing, the 

probative value of which depends upon the credibility of any person other 

than the person giving such evidence;  

‘Party’ means the accused or a party against whom hearsay evidence is to 

be adduced, including the prosecution.”  

 

See: S v Molimi 2008 (2) SACR 76 (CC) 

 Section 3 of the Law of Evidence Amendment Act 45 of 1988 
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4.  

 

The effect of the rule in Ndhlovu is that the reception of the hearsay evidence must not 

surprise the accused; the reception should not come at the end of the trial when the accused 

is unable to deal with it; and that the accused must understand the full evidentiary ambit of 

the case against him or her.  

 

See S v Ndhlovu and Others 2002 (2) SACR 325 (SCA) 

 

5.  

 

Similarly to the Ndhlovu case, in this case a vague provisional ruling was made regarding 

the admissibility of evidence that may be prejudicial to the accused and may leave the 

accused unfairly in a state of uncertainty, but unlike the Ndhlovu case, this case had no 

substantiating corroboratory evidence confirming the hearsay evidence of accused 1 

  

See: Volume 6 Page 599 Trial Transcript 

 

6.   

 

 

Courts define confession narrowly as an unequivocal acknowledgement of guilt, the 

equivalent of a plea of guilty before a court of law. An admission is described as a statement 

or conduct adverse to the person from whom it emanates. Such admissions are made out of 

court and tendered in evidence against their maker. If made to a magistrate and reduced to 

writing, they are admissible upon their mere production provided the legal requirements are 

met. 
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See: S v Bierman 2002 (5) SA 243 (CC); 2002 (10) BCLR 1078 (CC) at 

paragraph 9 

R v Becker 1929 AD 167 at 171 

Du Toit et al Commentary on the Criminal Procedure Act Service issue 

37, 2007 (Juta, Cape Town) at 24-51 as an extra-curial admission of all 

the elements of the offence charged  

 

7.   

 

The statement of accused 1 was understood at the trial
 

as constituting a confession. 

However, the trial Court, Court of appeal dealt with the statement under the Act as an extra-

curial admission. It is however respectfully submitted that the statement of accused 1 is in 

fact a confession. Section 219 of the Criminal Procedure Act provides that 

 

‘[n]o confession made by any person shall be admissible as evidence 

against another person.’ 

 

See: Section 219 Criminal Procedure Act 51 of 1977 

 

8.  

 

The confession of accused 1 should have been excluded by the trial court and the Court of 

Appeal as well as the Supreme Court of Appeal when determining the guilt or otherwise of 

the applicant.
 

The Courts a quo therefore erred in admitting the confession of accused 1 as 

evidence against the applicant.  
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9.  

 

The ban was in recognition of the prejudice to the accused presented by the admission of 

such evidence. That is now fortified by the right to fair trial enshrined in the Constitution.  

 

See: R v Baartman and Others 1960 (3) SA 535 (A) at 542D; [1960] 3 All SA at 

542  

S v Banda and Others 1990 (3) SA 466 (BG); 1991 (2) SA 352 (B) at 506 

S v Makeba and Another 2003 (2) SACR 128 (SCA) at paragraph 14  

 

10.   

 

Section 219A provides:  

 

‘(1)  Evidence of any admission made extra-judicially by any person in relation 

to the commission of an offence shall, if such admission does not 

constitute a confession of that offence and is proved to have been 

voluntarily made by that person, be admissible in evidence against him at 

criminal proceedings relating to that offence: Provided that where the 

admission is made to a magistrate and reduced to writing by him or is 

confirmed and reduced to writing in the presence of a magistrate, the 

admission shall, upon the mere production at the proceedings in question 

of the document in which the admission is contained—  

(a)  be admissible in evidence against such person if it appears 

from such document that the admission was made by a person 

whose name corresponds to that of such person and, in the 

case of an admission made to a magistrate or confirmed in the 

presence of a magistrate through an interpreter, if a certificate 
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by the interpreter appears on such document to the effect that 

he interpreted truly and correctly and to the best of his ability 

with regard to the contents of the admission and any question 

put to such person by the magistrate; and  

(b)  be presumed, unless the contrary is proved, to have been 

voluntarily made by such person if it appears from the 

documents in which the admission is contained that the 

admission was made voluntarily by such person.  

(2)  The prosecution may lead evidence in rebuttal of evidence adduced by an 

accused in rebuttal of the presumption under subsection (1).”  

 

11.   

 

A court making a determination whether it is in the interests of justice to admit hearsay 

evidence must have regard to every factor that should be taken into account, more 

specifically, to have regard to the factors mentioned in s 3(1)(c). Only if, having regard to all 

these factors cumulatively, it would be in the interests of justice to admit the hearsay 

evidence, should it be admitted. When addressing the safeguards that must be adhered to 

when receiving hearsay evidence under the Act, the Supreme Court of Appeal in Ndhlovu 

said that courts must be careful to ensure respect for the fair trial rights in section 35(3) of 

the Constitution. An accused cannot be ambushed by the late or unheralded admission of 

hearsay evidence. The trial court must be asked clearly and timeously to consider and rule 

on its admissibility. This cannot be done for the first time at the end of the trial, nor in 

argument, still less in the court’s judgment, nor on appeal. The prosecution, before closing 

its case, must clearly signal its intention to invoke the provisions of the Act, and, before the 

State closes its case, the trial Judge must rule on admissibility, so that the accused can 

appreciate the full evidentiary ambit he or she faces. 
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See: S v Shaik and Others 2007 (1) SA 240 (SCA); [2007] 2 All SA 9 (SCA) at 

paragraph 170 

 

12.   

 

A timeous and unambiguous ruling on the admissibility of evidence in criminal proceedings is 

required. This Honourable Court has stated that the right to a fair trial requires a substantive 

rather than a formal or textual approach and that it has to instil confidence in the criminal 

justice system with the public including the accused. 
  

 

See: S v Zuma and Others 1995 (2) SA 642 (CC); 1995 (1) SACR 568 (CC); 

1995 (4) BCLR 401 (CC) at paragraph 16 

S v Legoa 2003 (1) SACR 13 (SCA); [2002] 4 All SA 373 (SCA) at 

paragraph 21 

S v Shaik and Others 2008 (1) SACR 1 (CC) 

S v Jaipal 2005 (4) SA 581 (CC); 2005 (5) BCLR 423 (CC) at paragraph 

29 

 

13.   

 

It is always for the prosecution to prove the guilt of the accused person and the proof must 

be beyond reasonable doubt. When the state fails to discharge the onus at the end of the 

case against the accused, the latter is entitled to an acquittal.  

 

See: S v Zuma and Others (supra) 
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14.   

 

 There is no onus on the applicant to prove his innocence. A mere suspicion, strong as it 

might be, is not adequate to confirm his conviction. Convictions based on suspicion or 

speculation is the hallmark of a tyrannical system of law.  

 

15.   

 

The record in this matter reveals a number of material miss directions by the trial court which 

resulted in the proceedings not being in accordance with justice. The trial Judge refused to 

reprimand the investigating officer when counsel for accused 1 indicated that the officer is 

enticing accused 1 to testify against his co-accused. 

 

See:  Volume 1 pages 13 to 15 Trial Transcripts 

 

16.  

 

Improper interference by the trial Judge resulting in counsel for the applicant making a 

mistake by referring to an alleged implication of applicant by accused 3 which never 

happened. 

 

See: Volume 6 pages 574 Trial Transcripts 

 

17.  

 

 

The trail Judge being impatient by cutting off counsel for the applicant during the trial thereby 

preventing him proper submission of the applicant’s defence case. 
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See: S v Mpofu 1970 (2) SA 162 (R) 

 Volume 1 page 68 paragraph 10 and 15 Trial Transcripts  

 Volume 2 page 122 paragraph 15 Trial Transcripts 

 Volume 2 page 125 paragraph 15 and 20 Trial Transcripts 

 Volume 2 page 128 paragraphs 5, 10, 15, 20 and 25 Trial Transcripts 

 Volume 2 page 145 paragraph 20 and 25 Trial Transcripts 

 Volume 3 page 277 paragraph 20 Trial Transcripts 

Volume 4 page 306 paragraph 5 Trial Transcripts 

Volume 5 page 457 paragraph 5 Trial Transcripts 

Volume 6 page 581 Trial Transcripts 

Volume 6 page 605 paragraph 15 and 20 Trial Transcripts 

Volume 7 page 674 paragraph 5 Trial Transcripts 

Volume 8 page 737 Trial Transcripts 

Volume 8 page 775 paragraph 20 Trial Transcripts 

Volume 8 page 783 paragraph 10 Trial Transcripts 

Volume 8 page 787 paragraph 15 Trial Transcripts 

Volume 9 page 790 Trial Transcripts 

Volume 8 page 888 paragraph 20 and 25 Trial Transcripts 

 

18.  

 

Contradictions by trial Judge regarding admissibility of statements by accused 1 where she 

indicated that she admitted the statement against accused 1 but have a problem with regard 

to the other accused.  

 

See: Volume 6 Page 572 of Trial Transcripts  
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19.   

 

WHEREFORE it is respectfully submitted that leave to appeal should be granted and 

the convictions set aside. 

 

      

APPELLANT/APPLICANT 


