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IN THE CONSTITUTIONAL COURT 

(REPUBLIC OF SOUTH AFRICA) 

 

CC CASE NO:       

SCA CASE NO: SCA 378/2013 

NWHC CASE NO: CAF 08/2012 

TRIAL CASE NO: CC 164/2003 

 

In the matter between: 

 

THEMBEKILE MOLAUDZI      Appellant/Applicant 

 

And 

 

THE STATE        Respondent 

 

 

FOUNDING AFFIDAVIT 

 

 

I, the undersigned 

 

THEMBEKILE MOLAUDZI 

 

Declare under oath as follows: 
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I am an adult male currently incarcerated at Pretoria Central Correctional Centre, 1 

Potgieter Street, Pretoria. The contents of this affidavit are both true and correct and 

within my personal knowledge unless otherwise stated. 

 

PARTIES 

 

1.   

 

I am the Appellant/Applicant in this matter. The Respondent is the Director of Public 

Prosecutions of 28 Church Square, Pretoria in his official capacity representing the 

State. 

 

PURPOSE OF THE APPLICATION 

 

2.   

 

I approach the Honourable Constitutional Court for an order granting leave to appeal 

the convictions and sentences issued by the North West High Court on 22 July 2004, 

confirmed on appeal to the Full Court of the North West High Court on 18 April 2013 

and confirmed by the Supreme Court of Appeal on petition. 
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FACTUAL BACKGROUND  

 

3.  

 

I was indicted in the North West High Court on the following charges: 

 

3.1 Murder 

3.2 Conspiracy to commit robbery 

3.3 Attempted robbery 

3.4 Robbery 

3.5 Possession of an unlicensed firearm 

3.6 Possession of unlicensed ammunition   

 

4.  

 

I pleaded not guilty to all the charges but was subsequently found guilty on all 

charges bar the conspiracy and attempted robbery charges on 21 July 2004. On 22 

July 2004 I was sentenced as follows: 

 

4.1 Life imprisonment 

4.2 Fifteen years imprisonment 

4.3 Three years imprisonment 

4.4 Three years imprisonment  
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5.  

 

I was accused number 5 at the trial and was legally represented. During the appeal I 

was appellant number 5.   

 

6.   

 

The charges flowed from an incident on 3 August 2003 during which an off duty 

policeman was robbed of his service firearm and shot after which he died in hospital 

some hours later. The State relied upon confessions or admissions made by some of 

the accused to convict all of us. 

 

7.   

 

All the accused were implicated by accused 1. During a trial-within-a-trial, accused 1 

recanted his confession or admission statement to the Magistrate, as did the other 

accused that allegedly made confessions or admissions.  

 

8.   

 

The Judge ruled that the admissions were provisionally accepted without giving 

reasons for the ruling. During the defence trial, accused 1 once again testified that 

the confession or admissions were made under duress and denied it. 
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9.   

 

After accused 2 had testified, accused 8 was called to testify where he also denied 

all charges. When accused 3 was called to testify, counsel for accused 1 asked the 

Court for permission to reopen his case. The Court allowed him to re-testify during 

which testimony he implicated all accused again, contrary to his previous testimony. 

He admitted to giving false evidence at some times and alleged that some of his 

testimony was true while other parts were false. 

 

10.   

 

Only accused 1 implicated me during the trial.  

 

11.   

 

Upon my conviction and sentence, I lodged an application for leave to appeal but 

was informed that I should obtain a copy of the trial record prior to proceeding with 

the appeal process. I requested assistance from Mafikeng Justice Centre but their 

response was that due to financial constraints and a lack of staff they will not be able 

to assist. 

 

12.   

 

I eventually obtained financial assistance from two individuals who paid the 

transcribing costs. The trail Judge refused to sign the record of proceedings due to 
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‘errors’ and ‘omissions’. For several years I was unable to obtain copies of the record 

of proceedings albeit that we paid for it. I eventually asked the Minister of Justice to 

intervene and in October 2008 the trial Judge eventually signed the record. 

 

13.   

 

In 2009 I received a copy of the transcript and found that essential parts of the 

proceedings had been omitted. I once again engaged the Mafikeng Justice Centre 

as well as the Registrar of the North West High Court, the Minister of Justice, the 

South African Human Rights Commission, the Office of the President, Parliament’s 

Portfolio Committee on Justice and the Judicial Services Commission to assist me in 

correcting the records. All my efforts were to no avail. 

 

14.   

 

In May 2011 I lodged an urgent application in the North West High Court, case 

number 1251/2011 to obtain the Court’s assistance in correcting the trial records. 

The matter was set down for hearing on 8 December 2011. On 6 December 2011 a 

letter was received from the North West High Court stating that my requisition was 

cancelled. Upon enquiry from the Chief Researcher, Mr Moretlwe, I was informed 

that Judge Leeuw had instructed staff at the Court to cancel the requisition to enable 

her to reconstruct the missing records from her trial notes. 
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15.   

 

After no further feedback was received, I lodged another application in the North 

West High Court in February 2012. My application was merely acknowledged, but 

not enrolled. 

 

16.   

 

In May 2012, Mr Curtis Crisp, the Judge President’s assistant, informed me that the 

Judge had finalised the reconstruction and that I shall receive the records in due 

course. By June 2012 I had still not received any documentation and I lodged an 

application in the North Gauteng High Court (case 32534/2012). On 2 July 2012 the 

matter was heard by the Court and postponed sine die for the Respondents to file 

opposing papers.  

 

17.   

 

On 10 September 2012 the matter served before the North Gauteng High Court 

again but was removed from the role as the Judge decided that the matter should be 

referred to the North West High Court.  

 

18.   

 

Lawyers for Human Rights then consulted with the North West High Court Judge 

President after which I received the copies on 12 October 2012. 
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19.   

 

The entire trail record consists of 10 volumes amounting to more than 1,000 pages. I 

do not have the financial means to supply this Honourable Court with the required 

copies of the trial transcript. I humbly request the Chief Justice to issue a directive 

requiring the Director of Public Prosecutions and or the Minister of Justice to provide 

the required number of copies of the trial transcript this Honourable Court may 

require. 

 

20.   

 

Application for leave to appeal to the Full Court of the North West High Court was 

granted on 12 November 2012. The matter was argued on 7 December 2012. The 

Full Court found that the evidence did not amount to hearsay, but to evidence 

envisaged in section 3(1)(b) of the Law of Evidence Amendment Act 45 of 1988. 

Where the evidence did amount to hearsay, it was found to be in the interest of 

justice to admit the evidence.  

 

21.   

 

I was convicted based solely on the testimony of accused 1 who was declared an 

unreliable witness and a reckless liar by the Court of appeal. The Court stated that it 

was risky to rely on uncorroborated evidence of such a person in order to convict a 

co-accused but nevertheless confirmed my conviction.  
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22.   

 

The trial Court and the Court of appeal used the testimony of accused 3 to 

corroborate that of accused 1 in convicting me despite the fact that accused 3 never 

identified me as one of the culprits. 

 

23.    

 

By excluding the statement made by accused 1 and disregarding his testimony as 

contradictory and unreliable, there is simply no evidence linking me to the 

commission of the crimes.  

 

24.   

 

The Court of appeal did not follow the ruling in S v Ndhlovu and Others 2002 (2) 

SACR 325 (SCA) wherein the Supreme Court of Appeal ruled that a trial Judge must 

rule on admissibility prior to the State closing its case. During my trial the State 

closed its case prior to the trial Judge making a provisional ruling on the admissibility 

of the confessions or admissions.  

 

25.   

 

In my trial there was no corroborating evidence from a reliable source such as in the 

Ndhlovu case (supra). I was convicted without any evidence other than the 

uncorroborated, unreliable evidence of accused 1.  



14 
 

CONSTITUTIONAL RIGHTS INFRINGED 

 

26.   

 

For a period of approximately eight years, I was denied access to information by not 

having access to accurate trail records contravening section 32(1) of the Constitution 

of the Republic of South Africa 108 of 1996. I was also prevented from lodging my 

appeal not having access to proper trial records. My right to appeal or review in 

terms of section 35(3) was infringed by authorities. 

 

27.   

 

I did not receive a fair trial in that inadmissible evidence in the form of a confession 

was admitted into evidence. Procedurally the trial was unfair in that the trial Judge 

ruled on the admissibility of hearsay evidence after the State closed its case. 

Hearsay evidence was used to convict me of the crimes. No corroborating evidence 

was presented as the trial Court and the Court of appeal incorrectly relied on 

‘corroboration’ of accused 1’s testimony by accused number 3 whereas the trail 

record clearly indicates that accused never implicated me in his testimony. 
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CONDONATION 

28.   

 

I respectfully submit that the late filing of this leave to appeal application is not due to 

any fault on my part, but due solely to the difficult circumstances I face in prison.  

 

29.   

 

The judgment of the Supreme Court of Appeal in denying my petition was 

communicated to me only recently. I immediately made arrangements for this 

application to be drafted. 

 

30.   

 

By condoning the late filing of this application, the State will suffer no harm or 

negative consequence. I, on the other hand, have a reasonable prospect of success 

and respectfully deem it in the interest of justice that the late filing of this application 

be condoned.  
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MERITS 

 

31.   

 

I had an unfair trial due to the fact that: 

 

31.1 The trial Court rushed proceedings 

31.2 The trail Court admitted hearsay evidence against me   

31.3 The trial Court admitted a confession as an extra-curial statement 

31.4 The trial Court convicted me based on unsubstantiated evidence of a 

co-accused declared an unreliable witness and reckless liar 

31.5 The trial Court only made a provisional ruling on admissibility after 

the State closed its case 

31.6 The trial Court allowed accused 1 to reopen his case simply to 

contradict his previous testimony 

31.7 The trial Court allowed the defence witnesses to testify out of 

sequential order 

31.8 The Court of appeal perpetuated these constitutional infringements 

by disallowing the appeal against my convictions  

31.9 The Supreme Court of Appeal perpetuated these constitutional 

infringements by denying me leave to appeal on petition     
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32.   

 

WHEREFORE I humbly pray for granting of leave to appeal and dismissal of the 

convictions.  

  

 

       

DEPONENT 

 

I CERTIFY that the deponent has acknowledged that he knows and understands the 

contents of this affidavit; has no objection to taking the prescribed oath. Thus done, 

signed and sworn before me at PRETORIA on this 31st day of August 2013, in terms 

of the Regulations contained in Government Notice No. R1258 dated 21 July 1972 

(as amended) and Government Notice No. R1648 dated 19 August 1977 (as 

amended), which have been complied with. 

 

      

COMMISSIONER OF OATHS 

Full Names: 

Capacity: 

Address:  

 

 

  


