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THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CONSTITUTIONAL COURT CASE NO: 133/2013 
COURT A QUO CASE NO: 51258/13 

 
 
 
In the matter between: 
 
 
THE MINISTER OF DEFENCE AND MILITARY VETERANS Applicant  
  
 
and 
 
  
MAOMELA MORETI MOTAU First Respondent 
 
REFILOE MOKOENA Second Respondent 
  
 
ARMAMENTS CORPORATION OF SOUTH AFRICA Third Respondent 
(SOC) LIMITED 
 
  
 
_____________________________________________________________________________________________ 
 

SUBMISSIONS ON BEHALF OF THE THIRD RESPONDENT   
_____________________________________________________________________________________________ 
 

 
Introduction 

 

1. The issue for determination is whether the applicant (“the Minister”) 

exercised executive authority when she removed the first and second 

respondents (“the respondents”) as members of the board of the third 

respondent (“Armscor”).  
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2. The Minister acted pursuant to section 8(c) of the Armaments Corporation 

of South Africa , Limited Act 51 of 2003 (“the Act”).  The Minister considers 

that she exercised executive authority in terms of section 85 (2) (e) of the 

Constitution1 and that she did not implement legislation in terms of section 

85 (2) (a) of the Constitution.2 

 

3. The Minister also considers that her decision constitutes executive action 

and not administrative action.3 She further considers that her decision 

satisfies the requirements of legality.4 

 

4. The court will consider the particular facts of this case in determining 

whether or not the power that forms the subject matter of this application is 

administrative or executive in nature.5  

 

5. It is submitted that the power in terms of section 8(c) of the Act is 

administrative in nature.  

 

6. The fact that the Minister is the “political head”6 of the Department of 

Defence does not render her decision “executive” in nature. That is because 

“the focus of the enquiry … is not on the arm of government to which the 

                                                        
1 para 10, record, p. 247  
2 para 21.4, record, p. 252  
3 para 8, record, p. 246  
4 para 9, record, p. 247  
5 Minister of Home Affairs and Others v Scalabrini Centre, Cape Town and Others  2013 (6) SA 
421 (SCA) , para 93 
6 para 5.13, record, p. 239  
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relevant actor belongs, but on the nature of the power he or she is 

exercising.”7 

 

7. The courts recognise that “… some acts of members of the executive, in both 

the national and provincial spheres of government will constitute 

“administrative action” as contemplated by section 33….”8 

 

8. It is not always possible to draw a clear line between what amounts to 

“administrative action” as opposed to “executive action”. The following 

considerations are relevant in determining “on which side of the line 

particular action falls”: 

 

“The source of the power, though not necessarily 

decisive, is a relevant factor. So too is the nature of 

the power, its subject matter, whether it involves the 

exercise of a public duty, and how closely it is related 

on the one hand to policy matters, which are not 

administrative, and on the other to the 

implementation of legislation, which is.”9 

 

                                                        
7 President of the Republic of South Africa and Others v South African Rugby Football Union and 
Others 2000 (1) SA 1 (CC), para 141 
8 SARFU, para 142 
9 SARFU, para 143 (internal footnotes omitted) 
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9. Section 8 (c) is not concerned with the exercise of judicial power; it does not 

deal with the formulation of policy or the initiation of legislation;10 nor does 

it concern the exercise of original power given to the Minister.11 These 

considerations militate against the decision by the Minister amounting to an 

executive act.  

 

10. It is submitted that the nature of the power in section 8(c) makes for 

administrative action. The exercise by the Minister of power in terms of 

section 8 (c) does not entail considerations of the “evaluation of the public 

good” or some “social [or] economic advantage”.12 Such power does not, in 

short, entail policy considerations.  

 
 

11. The administrative character of the power in section 8 (c) is highlighted by 

contrasting the power of the Minister in that section against her powers in 

section 18 of the Act, which empowers the Minister to make regulations. The 

two sections confer substantively and qualitatively different types of power 

on the Minister. 

 
12. It is submitted that section 18 of the Act is closely related to “policy matters” 

or to the performance of an “executive function” within the meaning of 

section 85(2)(e) of the Constitution. That is because the making of 

regulations is in the nature of the exercise of legislative authority, which is 

                                                        
10 See for example, Masetlha v President of the Republic of South Africa & Another 2008 (1) SA 566 
(CC), at para 76 
11 See for example Masetlha, para 74; regarding the exercise of power conferred on the President 
by the Constitution 
12 Jeffrey Jowell ‘Of Vires and Vacuums: The Constitutional Context of Judicial Review’1999 Public 
Law 448 at 451  



5 
 

an executive act.13 Section 8(c), unlike section 18 is concerned with the 

implementation of the Act, rendering the exercise of that power an 

administrative act. 

 

13. The following is a further illustration of the difference in the character of 

power exercised by the Minister in terms of section 8 (c) compared with the 

power exercised by the Minister consequent to section 18. Section 8 (c) has 

the prior jurisdictional fact that the Minister must first be satisfied that there 

is “good cause” in exercising her authority. There is no such requirement 

when the Minister exercises her authority in terms of section 18. That is 

because her authority in terms of section 18 is “legislative” in character, 

unlike her authority in terms of section 8 (c). 

 
14. It is submitted that the application by the Minister ought to fail even if the 

court were to hold that the Minister’s decision is executive in nature. The 

decision does not meet the test of legality.  

 

15. The Minister failed to comply with the legality requirements. Her decision is 

not rationally related to the exercise of her power in terms of section 8(c). 

Public power must be exercised in an objectively rational manner.14 Her 

decision, viewed objectively, is shown to be irrational. 

 
 

 

                                                        
13 Affordable Medicines Trust and Others v Minister of Health and Another 2006 (3) SA 247 (CC), 
at para 79  
14 Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex Parte 
President of the Republic of South Africa and Others 2000 (2) SA 674 (CC), para 89, 90 
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16. The following considerations show the irrationality of the decision by the 

Minister.  

 

17. The Minister implicates the board of the third respondent in that its 

members, according to the Minister: 

 

17.1. Failed to comply with their statutory obligations.15  

 

17.2. Failed to procure defence materiel for projects set out in the 

affidavit by Visser.16  

 

17.3. Failed to conclude a service level agreement with the Department 

of Defence.17  

 

17.4. Insisted, wrongly, that Armscor be paid a commission 

notwithstanding that Armscor receives funds from the Treasury.18  

 

18. The Minister also avers that her decision was motivated “by the failure of 

the board of directors of Armscor, under the leadership of the first and 

second respondents, to fulfil their legislative mandate in terms of the 

Armscor Act”.19 

 

                                                        
15 para 5.18, record, p. 240  
16 para 5.23, record, p. 241  
17 para 5.27, record, p. 243  
18 para 5.28, record, p. 243  
19 para 25 – 1.4, record, p. 254  
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19. The Minister also contends that she satisfied the legality and rationality 

requirements because:  

 

19.1. The Armscor board of directors was in dereliction of its duty.20 

 

19.2. The respondents failed to attend three meetings arranged by the 

Minister with the board of Armscor.21 

 

19.3. The respondents failed to give proper and effective leadership to 

the Armscor board of directors.22 

 

19.4. Armscor’s board failed to procure defence materiel for projects set 

out in the affidavit by Visser.23 

 

19.5. The Armscor’s board failed to conclude a service level agreement 

with the Department of Defence.24 

 

19.6. The insistence by the board of Armscor that Armscor be paid a 

commission was a “sufficient reason for the applicant to have 

terminated the membership of the first and second respondents as 

members of the Board of Directors of Armscor.”25 

 

                                                        
20 para 5.10, record, p. 238  
21 para 5.11, record, p. 238  
22 para 5.21, record, p. 241  
23 para 5.23, record, p. 242  
24 para 5.27, record, p. 243  
25 para 5.28, record, p. 243  
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20. The Minister does not say how the leadership of the respondents prevented 

the Armscor board from fulfilling its legislative mandate.26 There is no 

allegation that either the first or second respondent prevented the Armscor 

board from discharging its duties. 

 

21. The complaint by the Minister cannot be attributed to the first and second 

respondents, or to the Armscor board, in any coherent way. For example:  

 

21.1. The Minister does not allege that the first or second respondent 

insisted that Armscor be paid a commission. 

 

21.2. The Minister does not allege the precise respects in which the first 

or second respondent failed to give proper leadership to the 

Armscor board. 

 

21.3. The Minister does not allege facts from which it may be shown that 

the respondents are responsible for the Armscor board being 

derelict in its duty.27 

 
21.4. The Minister does not allege the precise conduct of the first or 

second respondent that caused the Armscor board to fail to procure 

defence materiel.28 

 

                                                        
26 para 25 – 1.4, record, p. 254  
27 para 5.10, record, p. 238  
28 para 5.23, record, p. 2421  
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22. The Minister makes a broad statement that her decision was motivated by 

the failure of the Armscor board, under the leadership of the first and 

second respondents, to fulfil its legislative mandate.29 The Minister does not 

set out the conduct of the first and second respondents that resulted in the 

Armscor board being unable to fulfil its legislative mandate. The Minister 

does not, in this regard, allege that: 

 

22.1. Other members of the Armscor board wanted to conclude a service 

level agreement with the Department of Defence and that the first 

or second respondent prevented them from doing so; 

 

22.2. Other members of the Armscor board did not want to charge a 

commission but that the first or second respondents obliged them 

do so; or that 

 

22.3. Other members of the Armscor board wanted to acquire defence 

materiel but that the first or the second respondent prevented 

them from doing so. 

 

23. The Minister is, in any event, inconsistent in her view of the members of the 

Armscor board. She contradicts herself.  This is illustrated by the following:  

 

23.1. The absence of documentary evidence, prior to the High Court 

application, that the Minister complained that the Armscor board 

                                                        
29 para 25 – 1.4, record, p. 254  
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was not discharging its mandate because of suspect leadership by 

the first and second respondents. 

 

23.2. The Minister’s attitude towards the remaining members of the 

Armscor board at a meeting between the Minister and those 

members on 14 August 2013, soon after the Minister issued her 

termination letter dated 8 August 2013. 

 

24. The Minister declared, during the meeting on 14 August 2013, that her 

decision in terminating the services of the first and second respondents was 

“not an indictment on (sic) the board.”30 

 

25. The Minister did not dispute the explanation given by members of the board 

concerning the various issues raised by the Minister during the meeting on 

14 August 2013. For example: 

 
25.1. It was explained to her that delays in the projects had been a point 

of discussion between the Armscor management and the 

Department of Defence for a long time.31  

 

25.2. She did not dispute that the perception that the Armscor board 

took hard positions was a problem of communication [than a] 

reality.32 

 

                                                        
30 record, p. 129,  line 21 
31 record, p. 131, , line 3 
32 record, p. 121, line 13; line 19; record, p. 133, line 12/13 
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26. It is submitted that the considerations referred to in paragraphs 20 to 25 

above demonstrate that there is no rational connection between the exercise 

by the Minister of her powers under section 8 (c)  and her removal of the 

first and second respondents as members of the Armscor board.  

 

27. It is submitted, in the premises, that the decision by the Minister was 

actuated by improper ulterior purposes; namely that she considered herself 

obliged to remove the first and second respondents because their removal 

was “a political matter” as opposed to being “a legal matter.”33 It bears 

pointing out that the Minister removed the second respondent only because 

the second respondent, according to the Minister, might have thought that 

she (i.e. the second respondent) was next in line to being appointed 

chairman of Armscor when the Minister removed the first respondent as 

chairman.34 

 

28. The Minister did not comply with the legality requirement in the exercise of 

her power in removing the first and second respondents as “a political 

matter.” The Minister has not shown a rational connection between their 

removal and how such removal is connected to the lawful exercise of her 

power in terms of section 8 (c) of the Act. 

 

29. The conduct of the Minister, in removing the respondents, differs from that 

of the President in Masetlha. The President, in that matter, acted in terms of 

                                                        
33 record, p. 134, line 6/7 
34 record, p. 138, line 1/3 
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a special power conferred on the President for the effective pursuit of 

national security.35 The power conferred on the Minister in Section 8 (c) of 

the Act is markedly different from the power examined in Masetlha. It is not 

a “special power.” It concerns the ordinary exercise of statutory authority 

associated with the implementation of legislation. 

 

30. The following ancillary submissions are made: 

  

30.1. The Minister is mistaken in saying that Armscor cannot charge a 

“commission”. Section 5(2)(g) of the Act allows Armscor to raise a 

service charge “for its services”. It is important to note that such a 

service charge can be raised in connection with a service rendered 

to any of the Department of Defence, an organ of State, or a foreign 

State.36 

 

30.2. The Minister has no authority to determine when meetings of the 

board take place.37 Such authority vests on chairman of the board.38 

The Minister is not, in any event, “the sole shareholder” of the third 

respondent. 39 

 
30.3. Rational decision-making, if the court finds that the conduct by the 

Minister constitutes executive action, required that the 

                                                        
35 Masetlha, at para 77 
36 Section 5(2)(g) read with section 5(1) of the Act. 
37 para 5.20, record, p. 240  
38 Section 9(1) of the Act 
39 para 5.20, record, p. 240  
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respondents be heard; and that the process leading to their 

removal failed the process requirement of legality.40 

 

31. It is submitted that the Minister’s removal of the first and second 

respondent is constitutionally suspect; regardless of whether her conduct 

amounts to administrative or executive action. The appeal ought to be 

dismissed. 

O MOOKI 
 

Counsel for the Third Respondent 
 

Group One Advocates 
Sandown Chambers  

Sandton 
 

5 February 2014 
 

                                                        
40 Albutt v Centre for the Study of Violence and Reconciliation 2013 (1) SA 248 (CC), at para 72 


