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A. INTRODUCTION AND BACKGROUND 

1. This case concerns a decision by the Minister of Defence and 

Military Veterans (“Minister”), taken in terms of section 8(c) 
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of the Armaments Corporation of South Africa Act 51 of 2003 

("Armscor Act"), to remove the directors (jointly referred to 

as “directors” herein) from their positions as members of the 

Armaments Corporation of South Africa Limited (“Armscor”) 

Board of Directors.  

2. It is common cause that the directors were appointed as non-

executive members of the Board, and as its chairperson and 

deputy chairperson, respectively. They were appointed as 

such in terms of section 7(1) and (2) of the Armscor Act. 

3. The Minister, on 8 August 2013, terminated the directors’ 

appointments without following due process.1 It is this 

termination that is at the centre of this appeal.  

4. The directors challenged the validity of the Minister’s decision 

to remove them qua directors and from the Board in the 

North Gauteng High Court (“High Court”) on an urgent basis.2 

Their challenge was on the premise that the Minister’s 

decision to remove them is administrative action as defined 

by the Promotion of Administrative Justice Act 3 of 2000 

                                                        
1 Record, vol 1, pages 23 – 28. 
2 Ibid, page 12. 
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(“PAJA”). The nub of their argument was that the Minister's 

decision must comply with the requirements of 

administrative procedural fairness as set out in section 3 of 

PAJA.  Their grievance was that they were not accorded a 

hearing before their appointments were terminated.3  

5. In the alternative to the PAJA argument, the directors 

contended that section 71 of the Companies Act 2008 

("Companies Act") lays down a procedure for the removal of 

directors, which was not followed by the Minister.4   

6. In the High Court, the Minister argued that when she 

terminated the directors’ appointment, she was exercising 

executive power under section 85(2)(e) of the Constitution. 

Section 1 of PAJA, which defines administrative action, 

excludes executive power exercised in terms of section 

85(2)(e), and as a consequence (so the argument went), her 

decision is not subject to PAJA’s requirements of 

administrative procedural fairness.5 She maintained further 

that this did not mean that her decision was not subject to the 

                                                        
3 Record, vol 1 pages 1 – 19. 
4 Ibid, pages 13-14 paras 24 – 26. 
5 Ibid, page 36 and 37. 
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rule of law, which includes the principles of legality and 

rationality.6 

7. The Minister also argued that the Companies Act does not 

apply to Armscor "since it was not established as a Company in 

terms of the Companies Act, 1973 but as a corporate entity in 

terms of a different act".7  We submit that the Minister’s denial 

in this regard is disingenuous, for reasons set out in later 

parts of these heads of argument. 

8. According to the Minister, the directors were dismissed 

because of an irretrievable breakdown in the trust 

relationship between themselves and her.8 In substantiation 

of this allegation, the Minister lists various incidences of 

meetings that the directors did not attend, as well as projects 

that she alleges were not completed because of the Board’s 

lack of leadership (in the form of the directors).  

9. Against this (brief) background, the central issues before the 

High Court were: (a) whether the Minister’s decision to 

dismiss the directors was executive action; (b) whether the 
                                                        
6 Record vol 1 page 37 at para [4]. 
7 Ibid, page 65, para [32].  
8 Ibid, page 45- 46. 



 7 

directors were entitled to a hearing before their removal; and 

(c) whether directors had made a case for the review of the 

Minister’s decision. 

10. The High Court concluded that the Minister’s decision was 

administrative action as defined by PAJA9, that the directors 

were entitled to a hearing (procedural fairness)10 and that the 

directors had made out a case for the review of the Minister’s 

decision.11  

11. The High Court made factual findings in the course of 

demonstrating that the Minister had no basis to allege that the 

relationship of trust between her and the directors had 

broken down irretrievably.12  We agree with these factual 

findings and submit that the High Court was correct in its 

findings and conclusion on the facts.  

12. In this Court, the Minister has attached to her heads of 

argument a list of factual findings that the High Court made, 

but which she disputes.  It appears that this has been done in 

                                                        
9 High Court Judgment, para [22].  
10 Ibid, paras [38] – [46].  
11 Ibid, paras [47] – [76].  
12 Ibid, para [76]. 
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compliance with paragraph 2(a) of the Court's directions 

dated 8 November.  These directions also required the 

opposing parties to file their statements of fact on or before 

13 December 2013. We have not been able to comply with the 

directions to that degree. However, in these submissions, we 

set out the facts leading to the removal of the directors, by 

way of providing the Court with a comprehensive context out 

of which their dismissal was situated. 

13. We submit that the Minister invented the reasons that 

supposedly led to a breakdown of trust between her and the 

directors, ex post the fact of their removal.13 

14. A chronological exposition of the facts will best illustrate this 

submission.  In essence, the reason that emerges as the real 

reason for her having terminated the directors’ services is the 

10% service fee that Armscor requested from the Department 

of Defence in terms of section 5(2)(g) of the Armscor Act.  It is 

common cause that the Department declined to pay the 

service fee. 

 

                                                        
13 Record, vol 2 page 163, para [47].  
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B. CHRONOLOGY 

15. The Minister was appointed as Minister of Defence and 

Military Veterans on or about 12 June 2012. When she took 

office, she became aware of issues around the appointment of 

the first respondent to the Board. The issues related to the 

fact that her predecessor dismissed the first respondent from 

the Board and appointed the second respondent as the 

chairperson. But the Minister’s predecessor had not followed 

due process in dismissing the first respondent.14 

16. In a letter dated 7 August 2012, from Armscor’s Company 

Secretary, the Company Secretary advised the Minister of 

concerns regarding the removal of the directors by her 

predecessor.  The letter also requested “the Honourable 

Minister to pronounce on the Chairmanship of Armscor at the 

earliest possible time so that all matters that the Board must 

deal with are attended to without any fear of being second-

guessed.”15 

                                                        
14 Record, vol 1 pages 46- 47. 
15 Ibid, page 71 para 6 of the letter. 
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17. On or about 13 August 2012, a meeting was held to discuss 

the chairmanship of the Board. It was resolved that the first 

respondent will remain chairperson and second respondent 

will revert back to being deputy chairperson.16  

18. The Minister alleges that, on 18 February 2013, she became 

aware that a Special General Meeting of Armscor was 

convened for 26 March 2013 and the agenda included, inter 

alia, a resolution to “set the remuneration levels of the Board of 

Directors.”17 

19. On 19 February 2013, the Minister wrote to the Board, 

pointing out that the Board is not entitled to set its own 

remuneration, in terms of section 7(6) of the Armscor Act and 

that should the Board go ahead with the proposed resolution, 

the Minister will take steps in terms of section 8(c) of the 

Armscor Act.18 The Minister was therefore prepared to 

summarily terminate the services of the Board.  

                                                        
16 Record, vol 1 page 48, para [12.6]. 
17 Ibid, page 48, para [12.7]; and page 76. 
18 Ibid, page 48, para [12.7]. 
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20. In a letter dated 27 February 2013, the second respondent 

sought clarity from the Minister on the chairmanship issue.19 

The Minister responded thereto on 12 March 2013, 

confirming that the second respondent was deputy 

chairperson and the first respondent was chairperson.20  

21. The Minister alleges that there was a Board meeting on 19 

March 2013. The directors dispute that such meeting ever 

took place.21 

22. A Special General Meeting that was scheduled for 26 March 

2013 was rescheduled to 28 March 2013, and then cancelled. 

The Minister alleges that the cancellation was on account of 

the second respondent’s unavailability.22  

23. It is apposite to mention here that the said Special General 

Meeting was convened in terms of the Companies Act 71 of 

2008,23 and at no point does the Minister suggest that the 

convening of the Special General Meeting has been convened 

irregularly, (i.e. in terms of the wrong Act). 

                                                        
19 Record vol 1 page 49, para [12.8] and 79. 
20 Ibid, page 49, para [12.9]; and page 80. 
21 Ibid, page 167, para [65].  
22 Ibid,  page 50, para [12.12]. 
23 Ibid, page 75. 
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24. Nevertheless, that meeting was not cancelled due to the 

unavailability of the second respondent. It is common 

knowledge that the fifth BRICS24 summit took place during 

that time in Durban.25 

25. In a letter dated 11 June 2013, the Minister records that she 

called a Special General Meeting of Armscor26 on 4 June 

2013.27 She alleged in her answering affidavit before the High 

Court that the issue of the service level agreement (“SLA”) was 

discussed and further that she made it clear at that meeting 

that Armscor was not entitled to negotiate a service charge as 

it was only an acquisition arm of the Department, funded from 

the Department’s budget.28 

26. According to the minute of that meeting, which was attached 

to the Minister's answering affidavit in the High Court, the SLA 

was not discussed.29 Furthermore, the directors were not 

present at the 4 June 2013 meeting.30 

                                                        
24 Brazil, India, China and South Africa.  
25 Record, vol 2, page 168, para [69]. 
26 Record, vol 1, page 51, para [12.16].  
27 Ibid, page 50, para [12.14];  and pages 81 – 82 
28 Ibid, page 51 – 52, para [12.16]. 
29 See record, vol 1 pages 85 – 86. 
30 Record, vol 1, page 85, para 2.  
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27. The issue was in fact discussed at a meeting of 11 July 2013. 

The minute of that meeting was also attached to the Minister's 

answering affidavit in the High Court.31 All that the Minister 

noted there (according to the minute) is that the service fee 

issue was not brought directly to her attention and she only 

became aware of it when it became a cause of a deadlock 

between the Department and Armscor.32  

28. Importantly, section 5(2)(g) of the Armscor Act permits 

Armscor to set out the rate at which the Corporation may 

charge for its services. 33 

29. In a letter dated 11 June 2013, written by the Minister and 

addressed to the first respondent, the Minister expressed 

discontent about the first respondent’s non-attendance of 

meetings called by her, and required an explanation from the 

first respondent by 14 June 2013. 34  

30. Two things warrant noting here.  Firstly, section 9 of the 

Armscor Act deals with Board meetings and it provides that 

                                                        
31 See record, vol 1 page 89. 
32 Record, vol 1, page 89, para [5.1]. 
33 The High Court was of the view that the language of section 5(2)(g) is peremptory. See para 

[76.5.4]. 
34  Record, vol 1 page 50, para [12.14];  and page 81 – 82 
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the chairperson of the Board must determine the time, date 

and place of Board meetings. There is no mention of the 

Minister calling and or setting the date, time and place for 

meetings. Secondly, the first respondent was not able to 

attend the meetings called by the Minister because he had 

travelled to South Sudan.35 

31. The first respondent responded to the Minister's letter (of 11 

June) through a letter dated 12 June 2013.  In this letter, the 

first respondent firstly apologised to the Minister for her 

displeasure and her conclusion that her office is not accorded 

the necessary consideration and respect. He then noted that 

the Minister's meetings are often on short notice, and that 

there were matters that were raised with the Minister but for 

which decision was pending. An example he provided in the 

letter was the Board had written to the Minister requesting 

structured meetings.36  

32. On 17 June 2013, Armscor held a strategy meeting with PDSC. 

One Mr Visser of the PDSC was asked to compile a report after 

                                                        
35  Record, vol 2 page 168, para  [67]; and vol 1, page 82. 
36  See record vol 2 page 179 – 180. 
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Armscor was excused from the meeting. The first respondent 

represented Armscor at that meeting.37  

33. On 22 July 2013, a meeting was held between the Department 

and Armscor.  At that meeting, the issue of a 10% service 

charge was again raised by Armscor.38 The CFO responded to 

the request for a 10% service fee in a letter dated 25 July 

2013, in which he stated that Armscor was not entitled to 

charge a service fee.39 

34. In letters dated 8 August 2013, the Minister terminated the 

directors’ services with immediate effect.40 The termination 

letters essentially provide that a list of incomplete projects 

that the Board41 was responsible for, as the reason for 

terminating the directors’ respective services.  

35. It is clear from the letters, and from other evidence in the 

record that the main reason for the termination of services 

was: 

                                                        
37  Record vol 1 pages 53 - 54, para [12.22 – 12.23]. 
38  Ibid, page 55, para [12.25]. 
39   Ibid, page 104 – 107.  
40  Ibid, pages 23 – 28. 
41  See para 5.2 of letter to the first and second respondents, record, vol 1 pages 24 and 27 

respectively. See also Founding Affidavit in the High Court, record vol 1 page 10, at paras 14 
and 16. 
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35.1 the Department and Armscor’s inability to conclude an 

SLA; and 

35.2 the hold up in the conclusion of the SLA was a 10% 

service fee that Armscor sought to charge the 

Department, but which the Department did not agree 

with.42 

36. On 14 August 2013, the Minister addressed a Board meeting 

of Armscor. The directors were not present at this meeting, as 

they services had been terminated on 8 August. Nevertheless, 

at this meeting, the Minister discussed various issues, all of 

which were themed around the removal of the directors from 

their leadership positions.43 The Minister stated that: 

“And I also believe that the removal of the two people in 

Board, for me it’s not a legal matter, it is a political matter it 

is informed by my experience and I would hope that nothing 

would get us to a point where we engage a legal rep on the 

matter because I do not think it is necessary for that, thank 

you.”44 [Emphasis added].  

                                                        
42  See record, vol 1 pages 25 and 27 respectively – paras [6] and [7] of the letters. 
43  Record, vol 2, page 124 lines 5 – 8. 
44  Ibid, page 134, lines 6 – 10. 
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37. The evidence makes plain that the Minister’s decision to 

terminate the services of the directors from the Board was 

based on political reasons, which reasons were informed by 

her experience – although she did not disclose the nature of 

this experience. Furthermore, the Minister acknowledged that 

she came “under pressure” as the Minister to explain why 

there were delays in the finalisation of certain projects “that 

are with the corporation, including those that had an impact 

on the deployed troops around the continent”.45 The Minister 

alleged that she then sought to convene a Special General 

Meeting with the Board – presumably to gain clarity on the 

delays.46 However members of the Board were not available 

to meet with her. Instead of persisting in gaining clarity on the 

delays in the project finalisations from the Board, the Minister 

terminated the services of the directors in an “attempt to put 

this co-operation on a course to deliver effectively on its 

mandate”.47 

38. The Minister was at all material times of the understanding 

that it was the Board and not the individual chairperson and 

                                                        
45 Record, vol 2, page 126, lines 17 – 21. 
46 Ibid, page 126, line 23.  
47   ibid, page 127, lines 1 -3.  
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deputy chairperson that was responsible for issues of strategy 

at Armscor.48  

39. The Minister remained concerned about the non-signing of 

the SLA, which she alleges undermined her authority.49 She 

engaged the Board on its “hardened position” with regard to 

the signing of the SLA. She was also concerned that the 

“combative approach taken by the Board” would hinder the 

transformation of the South African Defence Industry; 

although she did not articulate on how.50 

40. Yet she elected to remove the directors because she had 

“considered the impact to the functioning of the corporation if 

the entire board had to be replaced”.51  This was the crux of her 

decision. It had nothing to do with distrust between her and 

the directors.  

41. At the meeting, one Dr Job pointed out to the Minister that the 

delay in projects was a result of unresolved differences 

between Armscor and the Department, and that these needed 

                                                        
48  Record, vol 2, page 126 lines 17 – 23. 
49  Ibid, page 125 lines 18 – 20. 
50  Ibid, page 126 lines 9 – 13. 
51  Ibid, page 127 lines 1 – 11. 
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to be resolved by senior people at Armscor and the 

Department. He further put to the Minister that the perceived 

“hardened positions” by the Board were in fact a result of 

communication problems.52 One Dr Dyantyi, who is a member 

of the acquisition committee, supported Dr Job’s explanations. 

He used the example of the tents to note that the delay in 

acquiring the tents was with the Department, which rejected 

procurement from local tent makers and failed to provide 

feedback when so requested.53 

42. The Minister responded by agreeing that communication is 

the problem, and that the Department has no place interfering 

with how Armscor fulfils its mandate.54  

43. Having conceded the point about communication difficulties 

between the Department and Armscor, the Minister further 

pointed out that the Armscor leadership and the relevant 

Department counterparts were at locker-heads about the SLA, 

which she had hoped agreement would be reached on. The 

Minister's solution to the ongoing communication problem 
                                                        
52  Record, vol 2 page 131 lines 3-14. 
53  Ibid, page 134 lines 14-21. 
54  Ibid, page 135 lines 4 – 18. Although the Minister’s concession is not entirely right. Section 

4(3) of the Armscor Act provides certain circumstances where the Minister’s approval may be 
required. 
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between the Department and Armscor was to terminate the 

services of the directors. As she said, it’s “something 

unfortunate that in this case the victim had to be the leadership 

of the Board”.55  

44. According to the Minister, the second respondent was 

removed from the Board because “I think there would have 

been an expectation that I had an obligation to appoint the 

deputy chair because I removed the chair . . . I must say that it’s 

a very uncomfortable position I have been put in”.56 

C. REMOVAL OF DIRECTORS: INTERPLAY BETWEEN THE 

COMPANIES ACT AND THE ARMSCOR ACT 

45. The Minister purports to have acted in terms of section 8(c) of 

the Armscor Act in removing the directors from the Board.  

This section provides that a member of the board must vacate 

office if the Minister terminates his or her services on good 

cause shown. 

                                                        
55  Record, vol 2 page 136- 137. 
56  Ibid, page 137 – 138. 
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46. Chapter 2 of the Armscor Act – being the provision in terms of 

which the Board is appointed – makes plain that Armscor’s 

Boars is a board of directors.  

47. We submit that the removal of the directors from their 

positions as directors of Armscor must be viewed in the 

context of company law, because Armscor is a state-owned 

company as defined by the Companies Act.57   

48. Section 5(4) provides for how the Companies Act should be 

interpreted in the event of inconsistencies between it and 

provisions of any other national legislation, in this case, the 

Armscor Act.  

49. The section makes allows for three alternatives: 

49.1 if there is any inconsistency between any provision of 

the Companies Act and any other national legislation, 

the provisions of both Acts apply concurrently, to the 

                                                        
57 Armscor is a state-owned company as contemplated by section 1 of the Companies Act.  A 

state-owned company is defined as an enterprise that is registered in terms of the Companies 
Act as a company and, inter alia, is listed as a public entity in Schedule 2 or 3 of the Public 
Finance Management Act, 1999 ("PFMA"). Armscor is listed as a major public entity in 
schedule 2 of the PFMA.  In addition, section 11(3)(c)(iv) prescribes that a company name, in 
the case of a state-owned company, must end with the expression "SOC Limited". 
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extent that it is possible to apply and comply with one 

of the inconsistent provisions without contravening 

the second; 

49.2 if there is any inconsistency between the Act and any 

of the Acts mentioned in section 5(4)(b), the Acts 

mentioned in those sections will apply.  One of these 

sections mentioned is PAJA; 

49.3 in all other instances, the Act will apply subject to 

subsection (5) and section 118(4).  

50. Section 9 of the Companies Act provides that, subject to 

sections 5(4) and (5), except to the extent that the Minister 

has granted an exemption in terms of subsection (3), any 

provision of the Companies Act that applies to a public 

company applies also to a state-owned company. 

51. The member of the Cabinet responsible for, inter alia, the 

state-owned company, may request the Minister of Trade and 

Industry to grant a total, partial or conditional exemption 

from one or more of the provisions of this Act, applicable to, 
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inter alia, all state-owned companies on the grounds that 

those provisions overlap or duplicate an applicable regulatory 

scheme established in terms of any other national legislation. 

52. The Minister, by notice in the Government Gazette after 

receiving the advice of the Companies and Intellectual 

Property Commission, may grant an exemption as 

contemplated in section 9(2): 

52.1 only to the extent that the relevant alternative 

regulatory scheme ensures the achievement of the 

purpose of this Act at least as well as the provisions of 

this Act; and 

52.2 subject to any limits or conditions necessary to ensure 

the achievement of the purpose of this Act. 

53. There is no evidence that the Minister of Trade and Industry 

has granted Armscor exemption from the provisions of the 

Companies Act.  In fact, the evidence suggests that Armscor 
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applies the Companies Act, e.g. convening of Special General 

Meetings.58 

54. We submit that there is no inconsistency between the 

Companies Act and the Armscor Act and that they should be 

read together.   

55. Section 8(c) of the Armscor Act reads as follows: 

“A member of the Board must vacate office if- 
(a)   he or she becomes disqualified to serve on the Board 

by    virtue of section 7 (3) or (4); 
(b)   he or she resigns; or 
(c)   his or her services are terminated by the Minister on 
good cause shown.”  
 

56. It is apparent from this section that no procedure for the 

removal is provided. However, section 71 of the Companies 

Act provides for the procedural fairness required for a 

decision in terms of section 8(c) of the Armscor Act. 

                                                        
58 See for example, Notice at annexure E, page 75.  
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57. Section 71(1) of the Companies Act reads as follows: 

"71. Removal of Directors 

 (1) Despite anything to the contrary in a company’s 

Memorandum of Incorporation or rules, or any 

agreement between a company and a director, or 

between any shareholders and a director, a 

director may be removed by an ordinary 

resolution adopted at a shareholders meeting by 

the persons entitled to exercise voting rights in the 

election of that director, subject to subsection (2)." 

58. Section 71(2) provides that before the shareholders of a 

company may consider a resolution to remove a director: 

58.1 the director concerned must be given notice of the 

meeting and the resolution, at least equivalent to that 

which a shareholder is entitled to receive, irrespective 

of whether or not the director is a shareholder of the 

company and 

58.2 the director must be afforded a reasonable opportunity 

to make a representation, in person or through a 
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representative, to the meeting, before the resolution is 

put to a vote. 

D. ISSUE BEFORE THIS COURT 

59. The central question before this Court is whether the 

Minister’s decision to dismiss the respondents was executive 

or administrative action. Before turning to that question, it is 

important to deal with the applicability of section 85(2) of the 

Constitution to this case.  

60. Section 91 of the Constitution provides that Cabinet 

comprises the President, the Deputy President and Ministers. 

Together, these entities make up what is called Cabinet. The 

language of section 91 must be contrasted with that of section 

92. In the latter provision, the Constitution individuates 

members of Cabinet so that they are each severally 

responsible for the powers and functions assigned to them by 

the President.59  

                                                        
59  Section 92 (1) and (2) states that “The Deputy President and Ministers are responsible for the 

powers and functions of the executive assigned to them by the President...Members of the Cabinet 
are accountable collectively and individually to Parliament for the exercise of their powers and 
the performance of their functions.”  
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61. Section 85 of the Constitution sets out the executive authority 

of the Republic in the following terms:  

“(1)  The executive authority of the Republic is vested in the 

President.  

(2)  The President exercises the executive authority, together 

with the other members of the Cabinet, by-  

(a) implementing national legislation except where the 

Constitution or an Act of Parliament provides 

otherwise;  

(b) developing and implementing national policy;  

(c) co-ordinating the functions of state departments 

and administrations;  

(d) preparing and initiating legislation; and  

(e) performing any other executive function provided 

for in the Constitution or in national legislation.” 

62. It is clear from the text of section 85(2) that the President 

exercises executive authority of the Republic in conjunction 

with the other members of the Cabinet.60 The President’s 

exercise of the power is not in the alternative - the provision 

                                                        
60  IEC v Langeberg Municipality 2001 (3) SA 925 (CC) at para [25]. 
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does not say ‘the President, and/or members of Cabinet 

exercise executive authority’.  

63. Under section 85(2), Cabinet is an institution that exercises 

powers and performs functions in terms of the Constitution.61 

64. In Von Abo, Moseneke DCJ stated that:  

“... it is expedient to describe briefly the nature of the 

executive authority envisaged by the Constitution. It vests in 

the President the executive authority which he or she 

must exercise together with other members of the Cabinet.”62 

65. In Chonco, Langa CJ held that: 

“The President assigns powers and functions to members of 

the national executive in terms of s 91(2) of the Constitution. 

The members act collectively with the President in fulfilling 

the national executive functions set out in s 85(2) for which 

they are collectively and individually accountable to 

Parliament under s 92(2) of the Constitution. No such 

complex matrix attaches to the Head of State powers and 

functions under s 84 - they are assigned to the President 

alone...What separates the exercise of powers and functions 

                                                        
61  President of The Republic of South Africa v Eisenberg & Associates (minister of Home Affairs 

Intervening) 2005 (1) SA 247 (C) at 259 -260. 
62  Von Abo v President of the RSA 2009 (5) SA 345 (CC) at para [39]. 
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under s 84 from those under s 85 is that the former are 

performed exclusively by the President, while the latter are 

performed collectively by the President and members of the 

Cabinet.”63 [Emphasis added]. 

66. In New Clicks, Chaskalson P held that:  

“Section 85 deals with the President and Cabinet. If it had 

stood alone there would have been greater force in the 

finding that the making of regulations by a minister is 

excluded from the definition of 'administrative action'. But it 

does not stand alone.”64 

67. The trend is clear: the executive power in section 85(2) is for 

the President, who must exercise it with his Cabinet.  

68. When the Minister terminated services of the directors, she 

was exercising powers bestowed on her alone and in terms of 

section 8(c) of the Armscor Act.65  She was not acting as 

Cabinet together with the President, but she was acting as a 

functionary, performing a public function in terms of an 

empowering legislation. She can therefore not be said, (as the 

                                                        
63  Minister for Justice & Constitutional Dev v Chonco 2010 (4) SA 82 (CC) at paras [36] – [37]. 
64  Minister of Health NO v New Clicks SA (Pty) Ltd (TAC as Amici Curiae) 2006 (2) SA 311 (CC) at 

para [124]. 
65  The provision reads: “A member of the Board must vacate office if-  (c) his or her services are 

terminated by the Minister on good cause shown.” 
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High Court rightly held), to have acted in terms of section 

85(2)(a) - which would bring her decision within the purview 

of PAJA; or under section 85(2)(e), which would render her 

decision wholly excluded from PAJA. 

69. The Minister has placed much reliance on Masetlha v President 

of the Republic of South Africa and Another,66 a decision of this 

Court in which it was held that the President’s power to 

dismiss67 the then head of the National Intelligence Agency 

(“NIA”) was executive action and not administrative action.68 

A corollary of the Court’s holding was that the President’s 

decision was not subject to PAJA.  

70. We submit that a reliance on Masetlha is at best misplaced 

and misleading. In Masetlha, this Court found that presidential 

decisions, which constitute the exercise of executive powers 

and functions under section 85(2)(e), are clearly not 

susceptible to administrative review under the tenets of PAJA, 

                                                        
66  Masetlha v President of the Republic of South Africa and Another 2008 (1) SA 566. 
67  Ibid, at para [52]. 
68  Ibid, at para [75] and [76]. 
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even if they otherwise constitute administrative action.69 This 

Court was careful to expound that: 

“the Constitution and the legislative scheme give the 

President a special power to appoint and that it will be only 

reviewable on narrow grounds and constitutes executive 

action and not administrative action. The power to dismiss - 

being a corollary of the power to appoint - is similarly 

executive action that does not constitute administrative 

action, particularly in this special category of appointments. 

It would not be appropriate to constrain executive power to 

requirements of procedural fairness, which is a cardinal 

feature in reviewing administrative action. These powers to 

appoint and to dismiss are conferred specially upon the 

President for the effective business of government and, in this 

particular case, for the effective pursuit of national 

security.”70 

71. It thus commonplace that the Minister does not enjoy such 

special powers.  

E. MINISTER’S DECISION IS ADMINISTRATIVE ACTION 

72. The definition of administrative action includes any decision 

(of failure to take a decision) by an organ of state, when 

                                                        
69  Masetlha, at para [76]. 
70  Ibid, at para [77]. 
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exercising a power in terms of the Constitution or a provincial 

constitution; or exercising a public power or performing a 

public function in terms of any legislation; and which decision 

adversely affects the rights of any person and which has a 

direct, external legal effect.71  

73. The court in Sokhela v MEC for Agriculture & Environmental 

Affairs (KZN) held that the suspension of members of a Board 

established under statute constitutes administrative action in 

terms of section 1 of PAJA, and attracts the obligations of 

procedural fairness laid down in section 3 thereof.72 

74. In terms of the KwaZulu-Natal Nature Conservation 

Management Act 9 of 1997 (KZN), the Minister73 has the 

power to appoint, dismiss and suspend members of the 

KwaZulu-Natal Nature Conservation Board. He acted in terms 

of that legislation when he suspended the members from the 

KwaZulu-Natal Nature Conservation Board.74 

                                                        
71  Section 1 of PAJA. 
72  Sokhela v MEC for Agriculture & Environmental Affairs (KZN) 2010 (5) SA 574 (KZP) at para 

[83]. 
73  Minister in the Act means that member of the Kwazulu-Natal Executive Council under whose 

portfolio the responsibility for protection and conservation of the environment and nature 
conservation resides and under which the administration of this Act falls. 

74  Sokhela, at para [9]. 
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75. It is however, not sufficient that a decision was taken terms of 

legislation, and by an organ of state for it to be administrative 

action. In general, a decision will amount to administrative 

action if it is made under an empowering provision, and taken 

by an organ of state exercising a power in terms of the 

Constitution, or exercising a public power or performing a 

public function in terms of legislation, which adversely affects 

the rights of any person and which has a direct, external legal 

effect. 75 

76. The phrase “direct external effect” has been accepted to mean 

that “administrative action impacts directly and immediately 

on individuals”.76 

F. WHAT ADMINISTRATIVE PROCEDURAL FAIRNESS ENTAILS 

77. In terms of PAJA, administrative action, which materially and 

adversely affects the rights or legitimate expectations of any 

person, must be procedurally fair.77 

                                                        
75  Viking Pony Africa Pumps (Pty) Ltd t/a Tricom Africa v Hidro-Tech Systems (Pty) Ltd 2011 (1) 

SA 327 (CC) at para [37]. 
76  Grey's Marine Hout Bay (Pty) Ltd v Minister of Public Works 2005 (6) SA 313 (SCA) at para 

[23]. 
77  Section 3(2)(1) of PAJA. 
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78. While the fairness of administrative procedure adopted 

depends on the circumstances of each case,78 an administrator 

must give: (a) adequate notice of the nature and purpose of 

the proposed administrative action; (b) a reasonable 

opportunity to make representations; (c) a clear statement of 

the administrative action; (d) adequate notice of any right of 

review or internal appeal, where applicable; and (e) adequate 

notice of the right to request reasons in terms of section 5 of 

PAJA.79  

79. The core-minimum requirement for procedurally fair 

administrative action is that a hearing be given before the 

taking of a decision, which adversely affects the legitimate 

expectations of another (e.g. the respondents).80  

80. For that minimum requirement to be effective, it is important 

that, whatever the form of the hearing, the subject - matter 

of the hearing or opportunity to make representations is 

made clear to the affected parties.81  

                                                        
78  Section 3(2)(a) of PAJA. 
79  Section 3(2) of PAJA. 
80  Police & Prisons Civil Rights Union v Minister of Correctional Services (No 1) 2008 (3) SA 91 (E) 

at para [70]. 
81  Sokhela, at para [53]. 
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81. The court in Sokhela articulated this point further when it 

noted that:  

“If the occasion identified as the opportunity to make 

representations is a meeting, but the participants are 

unaware that it is intended to serve the purpose of enabling 

representations to be made, and the ultimate decision-maker 

does not disclose the concerns that might lead him or her to 

take an adverse decision, it seems to me that no opportunity 

to make representations has been given.”82 

82. We submit that section 71 of the Companies Act creates the 

mechanism for procedural fairness.  

G. MINISTER’S DECISION FALLS SHORT OF PRINCIPLES OF 

LEGALITY AND RATIONALITY 

83. Should this Court find that the Minister’s decision in 

terminating the directors’ appointment to the Board was an 

executive decision, the respondents submit that such a 

decision stands to be set aside on grounds of non-compliance 

                                                        
82  Sokhela, at para [55]. 
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with the rule of law in that it was not rationally connected to 

the purpose she sought to achieve.  

84. This Court held in Masetlha that while the exercise of 

executive power is not subject to PAJA, such power must still 

be exercised lawfully, rationally and in a manner consistent 

with the Constitution.83 

85. The Constitution relies upon the doctrine of legality to 

regulate and control the exercise of executive power that does 

not fall within the purview of administrative action. The 

doctrine of legality requires the exercise of such power to be 

rationally related to the purpose for which the power was 

given.84  

86. A court will be required to interfere with the exercise of such 

power where, objectively, there is no rational connection 

between the exercise of the power and legitimate government 

purpose for which the power was bestowed.85 Rationality 

                                                        
83  Masetlha at para [78]. 
84  Affordable Medicines Trust and Others v Minister of Health and Others 2006 (3) SA 247 (CC) at 

paras [49] and [75]. 
85  Affordable Medicines Trust at para [77]. 
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entails that the decision is founded upon reason — in contra-

distinction to one that is arbitrary.86  

87. In Minister of Home Affairs and Others v Scalabrini Centre and 

Others, the SCA recognised that a determination of whether a 

decision is rationally related to its purpose is a “factual 

enquiry blended with a measure of judgment”. However, in 

the course of such determination, a court is enjoined not to 

stray into executive territory.87 

88. Against this exposition of the legal position, the respondents 

submit that the Minister’s decision to dismiss them on all 

grounds stipulated in her letters of 8 August 2013 was 

arbitrary and thus falls foul of the principle of legality.88  

H. APPLICANTS’ RELIANCE ON FOREIGN LAW 

89. In her heads of argument, the Minister relies on two Canadian 

cases to advance the proposition that the Canadian Judicial 

Review Act permits courts to review executive decisions, and 

                                                        
86  Minister of Home Affairs and Others v Scalabrini Centre and Others 2013 (6) SA 421 (SCA) at 

para [65]. 
87  Scalabrini Centre at para [66] 
88  Record vol 1 pages 23 – 28 
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that such review power is only confined to the principle of 

legality.89  

90. In AAA Inv (Pty) Ltd v Micro Finance Regulatory Council, Langa 

CJ warned against the lavish adoption of foreign law. 90  

91. Similarly, Bernstein v Bester NNO Kriegler J noted that: 

“The second reason is that I wish to discourage the frequent - 

and, I suspect, often facile - resort to foreign 'authorities'. Far 

too often one sees citation by counsel of, for instance, an 

American judgment in support of a proposition relating to 

our Constitution, without any attempt to explain why it is 

said to be in point.” 91 

92. The Minister’s reliance on Canadian law adds nothing to the 

debate. South African jurisprudence is entrenched on the 

point, as was demonstrated earlier.  

I.  CONCLUSION 

93. For reasons set out herein, we submit that the Minister’s 

decision to dismiss the directors is administrative action as 

                                                        
89  Applicant’s Heads of Argument at page 20 – 22 
90  AAA Inv (Pty) Ltd v Micro Finance Regulatory Council 2007 (1) SA 343 (CC) at para 92 
91  Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 133. 
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defined by PAJA, and it thus falls to be set aside. In the 

alternative, we submit that the Minister’s decision, should it 

be found to have been executive action, falls to be set aside on 

grounds that it falls short of the doctrine of rationality.  We 

submit further that the Minister’s application should be 

dismissed.  
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