
1 
 

  
THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
CONSTITUTIONAL COURT CASE NO: 133/2013 

COURT A QUO CASE NO: 51258/13 
 

 
 
In the matter between: 
 
 
THE MINISTER OF DEFENCE AND MILITARY VETERANS Applicant  
  
 
and 
 
  
MAOMELA MORETI MOTAU First Respondent 
 
REFILOE MOKOENA Second Respondent 
  
 
ARMAMENTS CORPORATION OF SOUTH AFRICA Third Respondent 
(SOC) LIMITED 
 
  
 
_____________________________________________________________________________________________ 
 

Third Respondent’s Condonation Affidavit  
_____________________________________________________________________________________________ 

 

I, the undersigned 

ELIAS LIKOBO BOROLE 

hereby do make oath and say that: 

 

1. I am a major will full legal capacity. I am a member of the board of the third 

respondent, in which I serve as the chairman of its audit committee. I am 

authorised to depose to this affidavit on behalf of the board of the third 
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respondent.  

2. The facts in this affidavit are within my personal knowledge and such facts are, 

to the best of my belief, correct unless the contrary appears. 

3. This is an affidavit in support of the application by the Respondents for the 

court to condone the third respondent’s non-compliance with the directives 

pertaining to the application before this court.  

 

4. The third respondent did not participate in the High Court proceedings, 

even though it was cited as a respondent. The first and second 

respondents did not take issue with the third respondent in their 

application before the High Court. It is for this reason that the third 

respondent did not participate in those proceedings. 

 

5. My attention has been drawn to the fact that the State Attorney filed a 

notice to oppose on behalf of both respondents in the High Court 

proceedings. The third respondent did not authorise the State Attorney 

to do so. 

 
6. The third respondent equally did not oppose the application for leave to 

appeal to this court. It took the view that it would make submissions 

should leave to appeal be granted. 

 
 

7. The Board of the third respondent only became aware of what the 

applicant in this proceedings (“the Minister”) had to say about the Board 

after the Minister filed her answering affidavit in the High Court 



3 
 

proceedings. The Minister made various assertions about the Board. 

Those assertions took members of the Board by surprise. The Board 

could not deal with those assertions at the time because they were made 

in the Minister’s answering affidavit. Now that the Minister has referred 

the application to this court, it is important for the Board to address the 

allegations by the Minister. 

 

8. The failure by the Board to address the allegations by the Minister will 

otherwise be deleterious not only to the standing of the board as a body, 

but the standing of its individual members; each of whom are 

professionals in various capacities. It is important for the court to be 

aware that all but two members of the board are not employees of the 

third respondent. What the Minister says about them will have a adverse 

effect on their standing if they do not participate in the application 

before this court. 

 

9. The court granted the applicant leave to appeal on 8 November 2013. 

The third respondent first became aware of this fact on 28 January 2014. 

The board then immediately resolved that steps be taken for the board 

to participate in the hearing scheduled for 17 February 2014.  

 
10. I deal with the circumstances on how the board first came to know that 

the court had granted the Minister leave to appeal.  
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11. The first respondent told Mr Boitshoko Senne, the Secretary of the Board 

of the third respondent on 15 January 2014 that the Registrar had sent 

directions dated 10 January 2014.  

 

12. Mr Senne then communicated this fact to Mr Lerato Monnakgotla, of the 

third respondent’s attorneys of record. Mr Monnakgotla (also on 15 

January 2015) then enquired from Mr Mkhabela, the first and second 

respondent’s attorney of record. Mr Mkhabela then sent the directions to 

Mr Monnakgotla. Annexure “ELB1” is a copy of the directions. 

 

13. The directions of 10 January requested the State Attorney to do various 

things. The State Attorney was to have served the papers by 14 January 

2014. The third respondent was to have indicated its intention to oppose 

or to abide by 16 January 2014 and, to file submissions by 23 January 

2014 should the third respondent oppose the relief sought by the 

applicant. 

 

14. The directive of 10 January is not explicit that leave to appeal had been 

granted. Mr Mkhabela told Mr Monnagotla that he (Mr Mkhabela) would 

seek clarification from the Registrar.  

 
15. I draw the attention of the court to the fact that Mr Senne could not have 

received the 10 Janaury 2013 directive. It was sent to a wrong e-mail 

address. His correct e-mail address is <BoitshokoS@armscor.co.za> 

 



5 
 

 
16. The board understood the 10 January directive to deal with the 

application for leave to appeal, not the merits of the application. The 

board instructed its attorneys of record to file a notice to abide the 

decision of the court.  The notice was served on 16 January 2014. The 

notice was explicit that it dealt with the application for leave to appeal. 

Annexure “ELB2” is a copy of the notice. 

 
17. The third respondent did not file submissions by 23 January 2014. That 

is because the third respondent understood such submissions to 

concern the application for leave to appeal, of which the third 

respondent abided the decision of the court. 

 
18. It then transpired that the third respondent was mistaken in believing 

that the 10 January 2014 notice dealt only with the application for leave 

to appeal. 

 
19. It appears that the first and second respondents were equally unaware 

that the leave to appeal had been granted.  Annexure “ELB3” is a copy of 

a letter on their behalf. Mr Mkhabela referred to directions of 8 

November 2013 regarding the hearing on 17 February 2014. He wrote 

that he understood that hearing to pertain to the application for leave to 

appeal. 

 

20. The Registrar replied to Mr Mkhabela on 16 January 2014. Annexure 

“ELB4” is a copy of the reply.  The Registrar made it clear that the 8 
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November 2013 directive indicated that the court would hear the merits 

on 17 February 2014. 

 
21. The third respondent was not aware of the directive of 8 November 

2013. The directive first came to the attention of the third respondent on 

28 January 2014.  

 
22. I must admit to an error by the third respondent regarding Annexure 

“ELB4”. The Registrar appears to have sent the letter by fax to the third 

respondent’s attorneys of record, to fax number 086 672 7585. This is 

the fax number that was advised to the Registrar in the notice to abide. 

Mr Monnakgotla inadvertently gave the Registrar the wrong fax number. 

The correct fax number is 086 682 7585.  

 
23. The third respondent first became aware on 28 January 2014 that leave 

to appeal had been granted. Annexure “ELM4” did not reach the third 

respondent. I admit that the third respondent would have known at least 

by 16 January 2014 but for the incorrect fax number.  

 
24. This explains why the third respondent did not take any steps since 16 

January 2014. The third respondent awaited developments in the 

matter, including what was to transpire on 17 February 2014. 

 
25. The first respondent spoke with Mr Senne on 28 January 2014. He told 

Mr Senne that leave to appeal was granted and a letter had been sent to 

that effect. This was the first time that the third respondent became 
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aware that leave to appeal had been granted. The third respondent was 

not aware of the letter advising that leave to appeal had been granted. 

 

26. Mr Senne then contacted Mr Monnakgotla, who in turn telephoned Mr 

Mkhabela. Mr Mkhabela confirmed that indeed leave to appeal was 

granted on 8 November 2013. Mr Monnakgotla requested that he be sent 

the confirmation letter. He received the letter on the same date (i.e. 28 

January 2014). 

 

27. Mr Monnakgotla then took instruction from the board on the same date, 

namely 28 January 2014. The board instructed him on 30 January 2014 

to file submissions on the merits. Mr Monnakgotla then arranged to 

consult with counsel. The consultation took place on 31 January 2008. 

The third respondent has spent all the time since preparing for the filing 

of its submissions. 

 
28. The third respondent always intended to deal with the allegations 

pertaining to the members of its board.  As set out below, the Minister 

paints a different picture of the board regarding her decision vis-a-vis 

the first and second respondents compared with what transpired in 

discussions between the Minister and members of the board on 14 

August 2013, a few days after the Minister removed the first and second 

respondents from the board.  
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29. In substance, the Minister seeks to impugn the board in justifying her 

decision to terminate the services of the first and second respondents as 

members of the board of the third respondent.  

 

30. The members of the board of the third respondent considers that it is 

their duty to deal with the allegations by the Minister to the extent that 

this court, in deciding the application, does so on the basis of what the 

Minister said about the board of the third respondent. 

 
31. Even though the third respondent did not file papers in the High Court 

proceedings, the third respondent will point out to this court the 

respects in which the stance adopted by the Minister in this court differs 

from her stance towards the board in the High Court proceedings. 

 
32. It is also important that the board of the third respondent be allowed to 

draw to the attention of the court misdirections and misapprehensions 

from the Minister vis-a-vis members of the board. The failure to do so 

will result in assertions by the Minister remaining unchallenged. This in 

turn will affect the standing of the members of the board of the third 

respondent. 

 

33. The third respondent intended at all times to participate in the 

proceedings before this court should leave to appeal be granted. It 

became aware of the grant of such leave in circumstances set out above. 

It is in the interests of justice that they be allowed to participate in this 

application. The third respondent would long have complied with the 
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requirements for participation in this application had it been aware in 

good time. 

34. The applicant implicates the board in justifying her decision to terminate the 

services of the first and second respondents. The board considers that the 

conduct of the board does not justify the decision taken by the Minister. The 

third respondent intends to point this to the court with reference to what the 

Minister says in her affidavit before this court and what the Minister said 

during the High Court proceedings. 

35. I am advised that the third respondents have good prospects of success in 

showing that the conduct of the Minister was unlawful.   

36. The third respondent will file its submissions on the merits simultaneously 

with this affidavit. 

37. I beg, in the circumstances, that the court condone the non-compliance by the 

third respondent and that the third respondent be allowed to make 

submissions to the court when the matter is heard on 17 February 2014. 

38. I attach the confirmatory affidavits by Mr Senne, Mr Motau, and Mr 

Monnakgotla; all marked “ELM 5”, “ELM 6”, and “ELM7” respectively. 

 

WHEREFORE, I pray that relief be granted as set out in the notice of motion. 

 __________________________________    ELIAS LIKOBO BOROLE 

ELIAS LIKOBO BOROLE 

SIGNED and SWORN before me in _____________________ on this the 4th day of 

FEBRUARY 2014, the deponent having sworn that the deponent knows and 

understands the contents of this affidavit, that the oath which the deponent has 

taken in respect thereof is binding on deponent’s conscience, and that the 

contents of this affidavit are both true and correct.    
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________________________________ 

               COMMISSIONER OF OATHS  

 


