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INTRODUCTION 

 

1  

1.1 I am the Minister of Defence and Military Veterans of the 

Republic of South Africa, and the Applicant herein. 

1.2 I am the member of Cabinet responsible for defence in the 

Republic of South Africa as contemplated in Section 201(1) of 

the Constitution of the Republic of South Africa, 1996. 

1.3 The facts deposed to in this Affidavit falls within my personal 

knowledge unless otherwise indicated, and are to the best of 

my knowledge correct. 

1.4 Insofar as I make submissions of a legal nature I have done so 

on the advice of the legal representatives which advice I have 

accepted to be correct. 

PURPOSE OF THE APPLICATION 

2  

This is an Application in terms of Rule 19(2) of the Rules of the above 

Honourable Court to obtain leave from the Honourable Court to appeal 

against the Judgment and Order granted in the Court of First Instance, 

namely the North Gauteng High Court, Pretoria, under Case No: 
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51258/2013, which Judgment was given by the Honourable Mr Justice 

Legodi. 

FACTUAL BACKGROUND 

3  

The background which led to this Application may be summarised as 

follows:  

3.1 First and Second Respondents were appointed as non-

executive members of the Board of Directors of the Third 

Respondent (“Armscor”) by my predecessor in terms of the 

provisions of Section 7(1) of the Armaments Corporation of 

South Africa, Limited Act  51 of 2003 (“the Armscor Act”); 

3.2 My predecessor designated First Respondent as the 

Chairperson and Second Respondent as the Deputy 

Chairperson of the Board of Directors in terms of Section 7(2) of 

the Armscor Act; 

3.3 Section 8(c) of the Armscor Act provides that a member of the 

Board must vacate office if:  

“ (c) his or her services are terminated by the Minister on 

good cause shown.” 
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3.4 On 8 August 2013 I terminated the services of the First and 

Second Respondents as members of the Board in terms of the 

provisions of Section 8(c) of the Armscor Act.  The reasons for 

my decision to terminate their services are set out in two letters 

addressed to the First and Second Respondents respectively, 

and a copy of the letter as addressed to the First Respondent 

(the Chairperson) is annexed hereunto as annexure “MD1”.  

Because the content of the letters is identical I only annex the 

letter addressed to the First Respondent hereunto; 

3.5 First and Second Respondents brought an Urgent Application 

(which was issued on 21 August 2013), to the North Gauteng 

High Court, Pretoria, under the case number stated 

hereinbefore, seeking the following relief: 

3.5.1 That it be declared that the purported termination of 

their membership is unconstitutional, unlawful, invalid 

and to be set aside; 

3.5.2 That it be declared that the First and Second 

Respondents are still members of the Armscor Board 

as its Chairperson and Deputy Chairperson 

respectively; 

3.5.3 That I be directed to pay the costs de bonis propriis 

on a scale as between attorney and client; 
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3.6 In that Application Armscor was cited as the Second 

Respondent; 

3.7 I opposed the Application and the Application was argued on 10 

and 13 September 2013 in the North Gauteng High Court.  

Judgment was reserved by the Honourable Mr Justice Legodi; 

3.8 On 18 September 2013 the North Gauteng High Court gave a 

written Judgment, a copy of which is annexed hereunto as 

annexure “MD2”; 

3.9 I respectfully direct the attention of the Honourable Court to the 

Order granted as contained in paragraph 81, whereby the relief 

sought by First and Second Respondents in the Notice of 

Motion was granted, with the exception that I was not ordered 

to pay the costs de bonis propriis; 

3.10 It is against this Judgment and Order that I seek leave from the 

above Honourable Court to appeal directly to the Constitutional 

Court. 

 

THE DECISION AGAINST WHICH THE APPEAL IS BROUGHT AND 

THE GROUNDS UPON WHICH THE DECISION IS DISPUTED 

4  
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The decision against which the Appeal is brought is the Order granted by 

the North Gauteng High Court on 18 September 2013, a copy of which 

Order is annexed hereunto as annexure “MD3”.  The reasons for the 

Order are contained in the written Judgment of the North Gauteng High 

Court already annexed hereunto as annexure “MD2”. 

5  

The grounds upon which the decision  is disputed are as follows: 

5.1 The Honourable North Gauteng High Court (“the Court”) erred 

in granting the relief sought by the First and Second 

Respondents in the Notice of Motion; 

5.2 The Court should have dismissed the First and Second 

Respondents’ Application with costs; 

5.3 The Court erred in finding that the decision of the Applicant to 

remove the First and Second Respondents from the Board of 

Directors of Armscor constituted administrative action; 

5.4 The Court should have found that the decision of the Applicant 

aforesaid constituted executive action as contemplated in 

Section 85(2)(e) of the Constitution of the Republic of South 

Africa, 1996; 
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5.5 The Court erred in finding that by taking the decision to remove 

the First and Second Respondents from the Board of Directors 

of Armscor the Applicant was implementing National Legislation 

as contemplated in Section 85(2)(a) of the Constitution; 

5.6 The Court erred in finding that the decision taken by the 

Applicant therefore constitutes administrative action as 

contemplated in the definition of “administrative action” 

contained in Section 1 of the Promotion of Administrative 

Justice Act, 3 of 2000 (“the PAJA”); 

5.7 The Court should have found that the decision taken by the 

Applicant does not constitute administrative action as contained 

in Section 1 of the PAJA, in that the decision of the Applicant 

falls under the exclusions as set out in Section 1(b)(aa) of the 

PAJA, in that the decision of the Applicant was taken in 

pursuance of her executive powers as contemplated in Section 

85(2)(e) of the Constitution; 

5.8 The Court therefore erred in finding that the Applicant was 

obliged to follow a administratively just process as 

contemplated in Section 3 of the PAJA before the Applicant 

could have removed the First and Second Respondents as 

members of the Board of Directors of Armscor; 
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5.9 The Court should have found that because the Applicant’s 

decision constituted executive action the Applicant only had to 

comply with the requirements of legality and rationality as set 

out in the matter of Masetlha v President of the Republic of 

South Africa & Another 2008 (1) SA 566 (CC), para [78]; 

5.10 The Court should have found that the decision of the Applicant 

relieving the First and Second Respondents of their respective 

positions as Chairperson and Deputy Chairperson of the board 

complied with both requirements of rationality and legality 

because of the dereliction of duty by the Board of Directors of 

Armscor; 

5.11 The Court should have found that the failure by the First and 

Second Respondents to attend three meetings arranged by the 

Applicant with the Board of Directors, constitute sufficient 

reason and therefore rationality and/or legality and rationality, to 

terminate the membership of the First and Second 

Respondents as Members of the Board of Directors of Armscor; 

5.12 The Court should have found that the Applicant complied with 

the requirements of legality and rationality by removing the First 

and Second Respondents as members of the Board of 

Directors of Armscor for the reasons set out by the Applicant in 

the letters directed to the First and Second Respondents, a 



 9 

copy of the letter directed to the First Respondent is already 

annexed hereunto as annexure “MD1”; 

5.13 The Court should have found that because the Applicant is the 

member of Cabinet having political responsibility for the 

Defence Force as contemplated in section 201 of the 

Constitution, the actions of the Applicant in relieving the First 

and Second Respondents of their position as members of the 

Board of Directors of Armscor constitutes executive and not 

administrative action; 

5.14 The Court erred in finding that it was compulsory for the 

Applicant to have followed a procedurally fair process before 

relieving the First and Second Respondents of their positions as 

Board Members of the Armscor in terms of Section 3 of the 

PAJA; 

5.15 The Court furthermore erred in finding that the Applicant acted 

irrationally by only relieving the First and Second Respondents 

from their positions as Chairperson and Deputy Chairperson of 

the Board of Directors, and not all the Members of the Board of 

Directors, for the dereliction of duty by the Board of Directors; 

5.16 The Court erred in finding that the Applicant singled out the 

First and Second Respondents without having regard to the 
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facts justifying the decision by the Applicant to relieve the First 

and Second Respondents of their respective positions on the 

Board of Directors; 

5.17 The Court should have found that the Applicant has shown 

good cause in relieving or dismissing the First and Second 

Respondents from their position as Chairperson and Deputy 

Chairperson of the Board of Directors of Armscor; 

5.18 The Court should have found that the decision by the Applicant, 

taken in terms of Section 8(c) of the Armscor Act was justified 

under the circumstances, having regard to the non-compliance 

by the Board of their statutory obligations as laid down in the 

provisions of the Armscor Act; 

5.19 The Court should not have found that the reason given by the 

Applicant, to dismiss the First and Second Respondents as 

Members of the Board, namely not attending meetings with the 

Applicant, was irrational. The meetings arranged by the 

Applicant were not convened in terms of Section 9(1) of the 

Armscor Act; 

5.20 The Court should have found that the meetings called by the 

Applicant with the Board, are meetings called by the 
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responsible Minister who is the sole shareholder of the 

Armscor; 

5.21 The Court erred in finding that there was no rationality in the 

decision of the Applicant to also relieve the Second 

Respondent.  The Court should have found that the decision by 

the Applicant in terms of Section 8(c) of the Act to also relieve 

the Deputy Chairperson was rational, due to the fact that the 

Applicant decided to terminate the membership of the leaders 

on the Board of Directors, for their failure to give proper and 

effective leadership to the Board of Directors of Armscor; 

5.22 The Court furthermore should have found that the breakdown in 

the relationship of trust between the First and Second 

Respondents as Chairperson and Deputy Chairperson of the 

Board of Directors and the Applicant, as the responsible 

Minister on the other hand,  constitute sufficient reason for the 

Applicant to terminate the membership of the First and Second 

Respondents as members of the Board of Directors of Armscor; 

5.23 The Court should have found that because of the failure by the 

Board of Directors of Armscor to procure defence matériel for 

the projects set out in the Affidavit of Mr Visser, constitutes 

sufficient reason for the Applicant to have terminated the 
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membership of the First and Second Respondents as Members 

of the Board of Directors of Armscor; 

5.24 The Court erred in finding that the First and Second 

Respondents’ failure to deal with the detailed allegations made 

by Mr Visser in the Confirmatory Affidavit was justified because 

of the fact that the report, referred to in the Opposing Affidavit 

was not annexed to the affidavit; 

5.25 The Court should have found that, because the allegations as 

contained in the Opposing Affidavit, and more specifically the 

Confirmatory Affidavit deposed to by Mr Visser, the Chief of 

Defence Matériel of the Department of Defence, that the Board 

of Directors derelicted their duties to procure defence matériel 

and equipment for the Defence Force, that the decision of the 

Applicant to terminate the membership of the First and Second 

Respondents is justified in the circumstances; 

5.26 The Court failed to take into consideration, alternatively 

sufficiently into consideration that the First and Second 

Respondents sought final relief in Application proceedings, and 

that the version put forth by the Applicant should therefore have 

been accepted by the Court, unless of course it could be 

rejected out of hand.  The Court could not have rejected the 
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version of the Applicant as contained in the Opposing Affidavit 

and the annexures thereto; 

5.27 The Court should have found that the failure by the Board of 

Directors of Armscor to conclude a Service Level Agreement 

with the Department of Defence constitute sufficient reason for 

the Applicant to have terminated the membership of the First 

and Second Respondents as members of the Board of 

Directors of Armscor; 

5.28 The Court should have found that because sufficient funds are 

made available from National Treasury to the Armscor for all its 

expenditure and/or operating expenses, the insistence of the 

Armscor, through the Board of Directors, that it must be paid, 

over and above all its operating expenses, a commission per 

transaction, constitute sufficient reason for the Applicant to 

have terminated the membership of the First and Second 

Respondents as Members of the Board of Directors of Armscor; 

5.29 The Court erred in finding that it was the Department of 

Defence who refused to conclude a Service Level Agreement 

with the Armscor, whereas in truth the failure to have concluded 

the Service Level Agreement is solely attributable to the Board 

of Directors of Armscor; 
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5.30 Furthermore the Court erred in granting a punitive Cost Order 

against the Applicant. 

6  

For purposes to fully motivate the grounds upon which the decision of the 

North Gauteng High Court is disputed it is necessary to briefly refer to the 

following provisions of the Armscor Act: 

6.1 Section 4(2)(a) places an obligation on Armscor to acquire such 

defence matériel on behalf of the Department of Defence (“the 

Department”) as required by it; 

6.2 Section 4(2)(b) places an obligation on Armscor to manage 

such technology projects as may be required by the 

Department; 

6.3 In terms of Section 5 Armscor must enter into a Service Level 

Agreement with the Department which must amongst other 

things comply with the requirements of Section 5(2); 

6.4 The non-executive members of the Board must be appointed on 

the grounds of their knowledge and experience which, when 

considered collectively, should enable them to attain the 

objectives of Armscor. 
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THE CONSTITUTIONAL MATTER RAISED IN THE DECISION OF THE 

NORTH GAUTENG HIGH COURT AND ISSUES CONNECTED 

THEREWITH 

7  

The constitutional matter raised in the decision is whether my decision to 

terminate the services of the First and Second Respondents constitutes 

executive authority and outside the purview of the provisions of the 

Promotion of Administrative Justice Act, 3 of 2000 (“the PAJA”), or not.  

The following provisions of the Constitution are therefore relevant: 

7.1 Whether Section 33, namely the right to administrative action 

that is lawful, reasonable and procedurally fair, finds application 

in the matter with specific reference to the definition of 

administrative action as contained in Section 1 of the PAJA; 

7.2 Section 1 of the PAJA defines “administrative action” as any 

decision taken by an organ of state when exercising a power in 

terms of the Constitution or any other legislation which 

adversely affects the rights of any other person but excluding: 

7.2.1 The executive powers or functions of the National 

Executive including (inter alia) set out in Section 

85(2)(b), (c), (d) and (e) of the Constitution; 
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7.2.2 Because Section 85(2)(a) of the Constitution has not 

been excluded by Section 1, definition of 

administrative action, from the purview of the PAJA 

the question to be decided is, whether my decision to 

terminate the First and Second Respondents’ 

services falls within the provisions of Section 85(2)(a) 

or 85(2)(e) of the Constitution; 

7.2.3 Section 85(2)(a) of the Constitution refers to the 

implementation of national legislation whereas 

Section 85(2)(e) refers to the performing of any other 

executive function provided for in the Constitution or 

national legislation; 

7.3 I have already set out hereinbefore that I am the member of the 

Cabinet of the Republic of South Africa responsible for defence. 

8  

The Application brought by the First and Second Respondents was 

opposed by me on the basis that my decision to terminate the First and 

Second Respondents’ services as members of the Board constitute 

executive action and not administrative action, and that the provisions of 

the PAJA therefore do not find application. 

9  
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I have accepted that my decision has to comply with the requirements of 

legality and rationality as has been set out by the above Honourable Court 

in the matter of Masetlha v President of the Republic of South Africa & 

Another  2008 (1) SA 566 (CC), at para [78].  It is respectfully submitted 

that I have complied with the requirements of legality and rationality and I 

have made detailed allegations in this regard in my Opposing Affidavit. 

10  

Therefore to summarise, the constitutional matter concerned is, whether 

my decision to terminate the services of First and Second Respondents 

constitute the exercise of my executive authority in terms of Section 

85(2)(e) of the Constitution and that it therefore does not constitute 

administrative action within the definition of Section 1 of the PAJA. 

11  

The rest of the grounds upon which the decision of the North Gauteng 

High Court is disputed, are all connected to the constitutional matter. 

SUPPLEMENTARY INFORMATION NECESSARY TO BRING TO THE 

ATTENTION OF THE COURT 

12  

The First and Second Respondents’ appointment as members of the 

Board of Armscor will terminate due to effluxion of time on 30 April 2014. 
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13  

Therefore, and should it be required of the Applicant to exhaust an Appeal 

to the Supreme Court of Appeal, and the unsuccesful party may want to 

approach the above Honourable Court thereafter, the dispute may have 

become academic by then. 

14  

Due to the particular circumstances pertaining to this matter the above 

Honourable Court is therefore respectfully requested to grant the 

Applicant direct Leave to Appeal to the above Honourable Court. 

WHETHER THE APPLICANT HAS APPLIED FOR LEAVE TO APPEAL 

TO ANY OTHER COURT 

15  

The Applicant has served and filed an Application for Leave to Appeal to 

the North Gauteng High Court.  In that Application for Leave to Appeal 

(where the same grounds of appeal are raised) the Applicant seeks leave 

from the North Gauteng High Court to appeal to the Supreme Court of 

Appeal. 

16  
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Should the above Honourable Court grant leave to the Applicant to appeal 

directly to the above Honourable Court the Applicant will in that event 

withdraw the Appeal noted to the Supreme Court of Appeal (if granted by 

then) or the Application for Leave to Appeal to the Supreme Court of 

Appeal, if it has not been granted at that stage. 

17  

At this time the outcome of the Application for Leave to Appeal is not 

known. 

FACTORS TO BE CONSIDERED BY THE ABOVE HONOURABLE 

COURT 

18  

Applicant has been advised by her legal representatives that the above 

Honourable Court will normally have regard to the factors, set out 

hereinafter in order to decide whether Leave to Appeal should be granted 

to the above Honourable Court. 

 

WHETHER THE CONSTITUTIONAL MATTER IS ONE OF SUBSTANCE 

19  



 20 

19.1 It is respectfully submitted that the constitutional matter is one 

of substance. 

19.2 The same question arose in the matter of National Arts 

Council & Another v Minister of Arts and Culture & Another  

2006 (1) SA 215 (CPD) (as it then was). 

19.3 However the Western Cape High Court did not have to deal 

with this question because it found that the Court had no 

jurisdiction to entertain the Application. 

19.4 In the matter of Masetlha the above Honourable Court dealt 

extensively with the power of the President of the Republic of 

South Africa to dismiss the Head of the Intelligent Services.  

The above Honourable Court found that because the President 

has been accorded the power to appoint the Head of the 

Intelligent Service, the President therefore also had the power 

to dismiss the Head.   

19.5 The above Honourable Court found that when dismissing the 

Head of the Intelligent Service it constituted executive and not 

administrative action, and the decision was therefore subject to 

the requirements of legality and rationality, but not the PAJA. 
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WHETHER THE EVIDENCE IN THE PROCEEDINGS IN NORTH 

GAUTENG HIGH COURT IS SUFFICIENT TO DEAL WITH THE 

MATTER 

20  

20.1 Applicant , First and Second Respondents filed the Affidavits in 

the Application which was brought in the North Gauteng High 

Court, Pretoria. 

20.2 It is not envisaged that any further Affidavits need to be filed. 

20.3 The need to refer the matter back to the North Gauteng High 

Court for further evidence should therefore not arise. 

REASONABLE PROSPECT THAT THE COURT WILL REVERSE OR 

MATERIALLY ALTERS THE JUDGMENT IF PERMISSION TO APPEAL 

IS GIVEN 

21  

21.1 It is respectfully submitted that there is a reasonable possibility 

that the above Honourable Court will reverse the decision of the 

North Gauteng High Court, Pretoria. 
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21.2 It is again respectfully submitted that my decision to terminate 

the services of First and Second Respondents as members of 

the Board constitutes executive action. 

21.3 Therefore the finding by the North Gauteng High Court, 

Pretoria, that I had to comply with the provisions of the PAJA is 

with respect, wrong. 

21.4 My decision to terminate the services constitute executive 

action as contemplated in Section 85(2)(e) of the Constitution 

and is not the implementation of legislation as referred to in 

Section 85(2)(a). 

WHETHER THE APPEAL ENTAILS CONSTITUTIONAL AND NON-

CONSTITUTIONAL ISSUES 

22  

22.1 It is respectfully submitted that the issues to be decided are all 

constitutional issues. 

22.2 Reference is again made to the grounds upon which the 

decision of the North Gauteng High Court, Pretoria, is disputed 

and it is respectfully submitted that all the issues relate to 

constitutional matter. 
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SAVING OF TIME AND COSTS 

23  

23.1 It is respectfully submitted that substantial time and costs will be 

saved if leave is granted to Appeal directly to the above 

Honourable Court. 

23.2 If the matter first has to be adjudicated upon by the Supreme 

Court of Appeal (or the Full Bench of the North Gauteng High 

Court, Pretoria) it will involve a substantial period of time and 

additional costs. 

23.3 Over and above that, it may bring about that, once leave is then 

sought from the above Honourable Court to Appeal, that the 

membership of the First and Second Respondents as members 

of the Board of Armscor has in any event terminated due to 

effluxion of time. 

WHETHER THE CONSTITUTIONAL MATTER INVOLVES THE 

DEVELOPMENT OF THE COMMON LAW 

24  

The matter is not concerned with the common law and the development 

thereof is therefore not applicable. 
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PUBLIC IMPORTANCE AND THE URGENCY WITH WHICH THE 

DISPUTE SHOULD BE RESOLVED 

25  

1.1 It is respectfully submitted that it is of importance to 

Government and the Republic of South Africa that this dispute 

be resolved as soon as possible. 

1.2 The dividing line between executive, as opposed to 

administrative action, is of the utmost importance for the 

Republic of South Africa. 

1.3 As the Minister responsible for the defence of the Republic of 

South Africa it is also of extreme importance that clarity be 

obtained when the kind of decision which formed the subject 

matter before the North Gauteng High Court, Pretoria, has to be 

taken. 

1.4 In this context it should be remembered that my decision was 

motivated by the failure of the Board of Directors of Armscor, 

under the leadership of the First and Second Respondents, to 

fulfil their legislative mandate in terms of the Armscor Act. 
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WHETHER THE APPEAL INVOLVES A LIVE CONTROVERSY 

2  

2.1 The dispute is still alive dispute because the First and Second 

Respondents term as directors of the Board of Armscor will only 

expire on 30 April 2014; 

2.2 If the matter is therefore heard directly by the above 

Honourable Court the dispute will still be alive by the time it 

reaches the above Honourable Court. 

WILL THE HEARING OF THE APPEAL RESULT IN A 

FRAGMENTATION OF THE MATTER 

3  

The issues will not be determined in a piecemeal fashion and therefore 

will not lead to a fragmentation of the matter. 

DOES THE APPELLANT (APPLICANT) INTEND TO RAISE NEW 

ISSUES ON APPEAL 

4  

4.1 The Applicant will not raise any new issues, not already 

ventilated before the North Gauteng High Court, Pretoria, in the 

above Honourable Court. 
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4.2 The above Honourable Court will therefore not be deprived of 

the benefit of a Judgment by another Court on the questions it 

is asked to decide. 

MAY THE MATTER DISADVANTAGE THE MANAGEMENT OF THE  

ROLE OF THE ABOVE HONOURABLE COURT 

5  

5.1 It is off course so that the Applicant contends that the matter is 

urgent and should therefore be adjudicated by the above 

Honourable Court without the Supreme Court of Appeal having 

had the opportunity to pronounce on the dispute. 

5.2 The Applicant however respectfully submits that because of the 

importance of the matter and the interest of justice, that the 

Applicant should be allowed to appeal directly to the above 

Honourable Court. 

THE INTEREST OF JUSTICE 

6  

For the reasons set out hereinbefore is it respectfully submitted that it is in 

the interest of justice that the Applicant be granted Leave to Appeal 

directly to the above Honourable Court. 
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7  

The Applicant therefore respectfully begs the Honourable Court for an 

order as is set out in the Notice of Application in terms of Rule 19. 

 
 
 

_______________________ 
DEPONENT 

 
SIGNED and sworn to before me at _______________________    on the 

_____ day of ____________________2013, the deponent having 

acknowledged that he/she knows and understands the contents of this 

affidavit and all the provisions of Act 16 of 1963 and the Regulations 

promulgated in terms thereof concerning the taking of the oath having 

been complied with in my presence and within the area for which I have 

been appointed as Commissioner of Oaths. 

 

_______________________ 

COMMISSIONER OF OATHS 

Capacity: 

Full names: 

Physical address:  

 

 

 
 


