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Introduction 

1 This is an application for leave to appeal against a judgment of the 

Supreme Court of Appeal, which by a majority1 upheld the 

respondent’s appeal against a judgment of the South Gauteng High 

Court (Johannesburg).2 That court had granted the applicant’s 

                                                       
1  Willis, AJ (as he then was) dissenting. Now reported sub nom Hubbard v Cool Ideas 1186 

CC, 2013(5) SA 112 (SCA). 
2  Victor, J. 
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application under s.31(1) of the Arbitration Act 42 of 1965 to make 

an arbitral award by arbitrator Mr Cook an order of court.  

2 The proceedings before Mr Cook took place without legal 

representation, and concerned reciprocal claims and counterclaims. 

The respondent had initiated the proceedings for damages suffered 

as a result of the applicant’s poor workmanship in constructing her 

residence, and the applicant counter-claimed for the balance 

allegedly owned under a building contract in respect of the 

respondent’s residence. 

3 The arbitrator upheld the applicant’s counter-claim claim for the 

building contract balance, and dismissed the respondent’s main 

claim for damages. When the applicant applied thereafter to make 

the award an order of court, the respondent established for the first 

time that the applicant had in fact not been registered under s.10(2) 

of the Housing Consumers Protection Measures Act 95 of 1998 (“the 

Act”).3 

4 Under that section,  
                                                       
3  This issue was therefore not an issue before the arbitrator. 
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“10    Registration of home builder 

(1) No person shall –  

(a) carry on the business of a home builder; 

or 

(b) receive any consideration in terms of any 

agreement with a housing consumer in 

respect of the sale or construction of a 

home, 

unless that person is a registered home builder. 

(2) No home builder shall construct a home unless 

that home builder is a registered home builder.”       

5 The applicant was not registered as a home builder, and the 

respondent raised this in her answering affidavit. The applicant 

thereafter obtained such registration, and produced it in its replying 

affidavit. 

6 Before the High Court the respondent argued that the award could 

not be made an order of court, since absent registration at least at 

the time of the arbitration award, the applicant had no legally 

sustainable cause of action then for receipt of any consideration. 
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The respondent argued then, as it does now, that the award was a 

nullity for that reason. 

7 For the proposition that registration under the Act was a 

prerequisite for receipt of consideration, the respondent relied on 

two judgments of the then Witwatersrand Local Division of the High 

Court.4 The first, by Levy AJ, dealt with the duties of an arbitrator 

under the statute, and the second, by Goldblatt J, specifically with 

s.10 of the Act.  

8 In the latter case, the learned judge held that sans registration the 

plaintiff’s claim for payment disclosed no cause of action, and that a 

“… Court will not make an order contrary to an express prohibition 

imposed by the Legislature.   The Court cannot be asked to order the 

performance of a prohibited or criminal act.”5  

9 Victor J rejected the respondent’s argument on the basis that by the 

time the applicant applied to that court to make the arbitral award 

                                                       
4  Wilton v Gatonby and Another, 1994 (4) SA 160 (W) at 166H – 167I; and IS&GM 

Construction CC v Tunmer, 2003 (5) SA 218. Compare, with reference to a like provision in 
s.34A(1) of the Estate Agency Affairs Act 112 of 1976, the judgment of Nugent, JA in 
Taljaard v TL Botha Properties, 2008 (6) SA 207 (SCA) at [7]. 

5  At 220 in fin. 
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an order of court, the applicant had become registered as a home 

builder in terms of s.14A of the Act. S.14A had to be read with s.10 

(2), according to the learned judge.  

10 The Supreme Court of Appeal6  rejected this reasoning:  

“[9] In this court neither counsel sought to support the 

reasoning of the high court. Nor, I dare say, could they. 

For, it seems to me that both pillars underpinning its 

conclusion are flawed. In respect of the first:   Section 

14 appertains to the enrolment of the home (the 

subject of the construction) with the council. It 

prohibits a home builder from commencing the 

construction of that home unless the council has issued 

a certificate of enrolment in respect of it. It is so that s 

14A permits late enrolment, but that is only after 

certain fairly stringent requirements as prescribed by 

that section have been met. That in any event has to 

occur prior to the completion of the construction. By its 

very nature the protection afforded to a housing 

consumer by s 14 is in addition to that afforded by s 

10. Any relaxation afforded by s 14A for the failure of 

the home builder to comply with s 14 plainly does not 

find application to s 10. Significantly, in respect of s 10 

one finds no counterpart to s 14A.   That is perhaps the 

clearest indicator that the legislature did not intend a 

                                                       
6  Per Ponnan, JA. 
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relaxation of those prohibitions. The broad thrust of 

the Act is obviously to protect home consumers, the 

vast majority of whom will undoubtedly be poor and 

unsophisticated, against shoddy and unsafe houses at 

the hands of unskilled, unregistered and perhaps even 

unscrupulous home builders. In respect of the second: 

It matters not that the work may have been done by 

Velvori Construction CC (which in any event has not 

been admitted by Ms Hubbard), for, in those 

circumstances, s 10(7) required both it and Cool Ideas 

to be registered as home builders. It thus hardly 

availed Cool Ideas that Velvori Construction CC may 

have been registered as a home builder.” 

11 In this application for leave to appeal the applicant argues that it is 

not open to the respondent, even if the latter were correct in its 

contention that registration was required by the time at least when 

the arbitral award was made, to resist an application under s. 31 of 

the Arbitration Act, because an arbitrator is entitled to be wrong. In 

any event, according to the argument, no case under s.33 of the 

Arbitration Act is established. 

12 We submit that that response does not answer the point of 

substance; that under s.31 of the Arbitration Act a court has a 
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discretion (“may”)7 to make an award an order of court; and that it 

will not do so if the effect of the order would be to sanction an 

illegality.8 There is no requirement first to have applied under s.33 

of the Arbitration Act to have the award set aside; it is entirely 

appropriate, we submit, to resist the application under s.31.9 

13 The main issues that thus arise in this application are the following. 

First, the appropriate jurisdiction of this Court, since the SCA 

judgment was delivered on 28 May 2013, before the 

commencement of the Constitution Seventeenth Amendment Act, 

2012 on 23 August 2013; and second, the merits, both as concerns 

the application and if successful, the appeal.  

14 The merits in turn raise two sub-issues, being the proper 

interpretation of and the effect of non-compliance with s.10(1) of 

the Act; and (assuming the respondent’s interpretation to be 
                                                       
7  See Kumleben J in South African Evangelisation and Missionary Trust v Gumbi, 1975 (3) SA 

636 (D) at 640 in fin: “No doubt this discretion is not necessarily confined to cases of alleged 
invalidity For instance, in the case of a valid award, which has subsequently become 
unenforceable, the Court could presumable refuse to make such an award an order of Court. 
It is, however, unnecessary - and therefore inappropriate - to attempt to state in general 
terms the extent or limits of this discretionary power. The authorities cited indicate the 
restricted field in which it has hitherto been exercised.” 

8  We rely here on the SCA judgment at paras [12], [13]. 
9  Vidavsky v Body Corporate of Sunhill Villas, 2005 (5) SA 200 (SCA) at [17]. 
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correct) whether a court ought to grant an application under s.31(1) 

of the Arbitration Act if the effect of the order would be to enforce 

an illegality.   

The Essential Facts 

15 On 13 February 2006 the applicant and the respondent entered into 

a building contract in terms of which the applicant was to build a 

residential home for the respondent for R2 695 600.10 

16 At the time of the conclusion of the building contract the applicant 

was not registered as a home builder in terms of the Act.11 

17 In about July 2006 the respondent’s husband was informed by a 

certain Mr Bob Dippenaar that he was the builder tending to the 

construction of the respondent’s home. Mr Dippenaar thereafter 

tended to the actual construction of the wet works at the 

respondent’s home.12 This included the construction of all outside 

                                                       
10  P.1 of the record (of facts). 
11  P.2 of record. 
12  P.19 – 21 (retyped pp22-24) of record, and also the letter of Mr Stoof van Dyk at pp25, 26 of 

record. 
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walls, all inner walls, and the roof.13 It appeared afterwards that Mr 

Dippenaar too was not registered as a home builder.14 

18 Mr Dippenaar left the building site during December 2007 and at 

that stage Velvori Construction CC effectively took over from Mr 

Dippenaar as the builder.15 

19 Although it is not exactly clear to the respondent during what 

period prior to 5 December 2007 Velvori was registered as a home 

builder (if at all), it is common cause that Velvori was a registered 

home builder as from 5 December 2007.16 The applicant attached to 

its founding affidavit in the South Gauteng High Court a copy of a 

certificate of registration pertaining to Velvori which confirmed 

Velvori’s registration as a home builder as from 5 December 2007. It 

does however appear that the home of the respondent was 

                                                       
13  P.12 of record. 
14  P.3, and p.9 of the respondent’s affidavit opposing the application for leave to appeal, 

paginated p.174 par 6.3, and pp180, 181, par 11.3. 
15  P.12 of record. 
16  P.16, 17 of record. 



 
02/12/2013 
 
 
 

10 

enrolled by Velvori in terms of s.14 of the Act.17 This may suggest 

that Velvori was registered as a home builder during the year 2006.  

20 The respondent was unhappy with the quality of the workmanship 

at her house, and initiated arbitration proceedings to seek 

compensation from the applicant. On 12 February 2010 the parties 

agreed to the appointment of an arbitrator, Mr Charles Cook, an 

architect, to determine the disputes between them. The respondent 

claimed compensation on the basis of defective workmanship, 

relocation costs, penalties and certain compliance type 

certificates.18 

21 The applicant counterclaimed for payments which it alleged were 

owing by the respondent to the applicant under the building 

contract concluded between the parties during February 2006.19 

22 On 15 October 2010 the arbitrator, having squared off the amounts 

he considered owing by the parties to each other, concluded that 

                                                       
17  P.60  & P.62 of the applicant’s application for leave to appeal. 
18  P.2, 3 of record. 
19  P.2, 3 of record. 
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the net amount owing by the respondent to the applicant was 

R550 211, together with interest.20 

23 The respondent did not pay the amount awarded to the applicant in 

terms of the arbitrator’s award, but instead on 16 November 2010 

wrote to the applicant, contending that the applicant was not 

entitled to claim remuneration under the building contract because 

the applicant was at no relevant time registered as a home builder 

in terms of the Act.   

24 The respondent also contended that the applicant was not entitled 

to apply to have the award of the arbitrator made an order of court, 

since in terms of the award the applicant would receive 

remuneration in direct conflict with the provisions of the Act.21 

25 The applicant adopted the stance that it was not required to 

register as a home builder in terms of the Act and it launched an 

application to the South Gauteng High Court to have the arbitrator’s 

                                                       
20  P.3 of record. 
21  Annexure “CH3”, pp. 198-200. 
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award made an order of court despite still not being registered as a 

home builder. 

26 The respondent raised the non-registration of the applicant as a 

home builder in her answering affidavit in the South Gauteng High 

Court. In its replying affidavit the applicant contended that it had 

since remedied the defect of its non-registration, and it 

subsequently submitted that it had registered in terms of the Act 

prior to the application being heard by the South Gauteng High 

Court. 

27 At the time that the applicant applied for leave to appeal to this 

Court, its registration as a home builder had expired.22 The applicant 

subsequently again registered as a home builder in terms of the Act.  

28 The application for leave to appeal was filed substantially late and 

we submit that no good reason for the delay has been given.23 

                                                       
22  Annexure “CH2” to the respondent’s opposition to the application for leave to appeal of the 

applicant.22 
23  P.1 of applicant’s application for leave to appeal. 
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Jurisdiction 

29 The applicant applied for leave to appeal on 11 July 2013.  The 

answering affidavit was filed on 31 July 2013, and pleadings closed 

when the replying affidavit was filed on 19 August 2013.   

30 The Constitution Seventeenth Amendment Act, 2012 took effect on 

23 August 2013.24  Prior to the amendment, s.167(3) of the 

Constitution read as follows: 

“167 Constitutional Court 

(1) The Constitutional Court consists of ... 

(2) A matter before the Constitutional Court must 

be heard by at least eight judges.  

(3) The Constitutional Court – 

(a) is the highest court in all constitutional 

matters;  

(b) may decide only constitutional matters, 

and issues connected with decisions on 

constitutional matters; and 

                                                       
24  Government Gazette no. 36774.  
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(c) makes the final decision whether a matter is a 

constitutional matter or whether an issues is 

connected with a decision on a constitutional 

matter.” 

31 After the amendment the section now reads:  

“167. Constitutional Court 

(1) The Constitutional Court consists of ... 

(2) A matter before the Constitutional Court must 

be heard by at least eight judges.  

(3) The Constitutional Court – 

  (a) is the highest court in the Republic; and 

(b) may decide – 

(i) constitutional matters;  and  

(ii) any other matter, if the 

Constitutional Court grants leave to 

appeal on the grounds that the 

matter raises an arguable point of 

law of general public importance 

which ought to be considered by 

that court; and 
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(c) makes the final decision whether a 

matter is within its jurisdiction.” 

32 This Court issued directions on 26 August 2013 requiring the parties 

to file written submissions, respectively by 6 September 2013 and 

13 September 2013, on the issue of the appropriate jurisdiction; on 

whether the SCA judgment implicates the applicant’s right of access 

to justice under s.34 of the Constitution; on whether the provisions 

of s.10(1)(b) of the Act constitute arbitrary deprivation of property 

under s.25 of the Constitution (and if so whether the applicant can 

raise it now); and on the merits of the appeal in the event that leave 

to appeal is granted.   

33 The parties filed their submissions in this regard, and thereafter this 

Court issued directions on 27 September 2013 which included that 

written argument including argument on the merits of the appeal 

must be lodged by respectively 15 November 2013 and 29 

November 2013.  These heads of argument therefore supplement 

the respondent’s written submissions given in response to the 

directions of 26 August 2013.   
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34 The effect of the Constitution Seventeenth Amendment Act, 2012 is 

plainly to extend the jurisdiction of this Court by granting a potential 

appeal where before it did not exist. 

35 We submit that an appeal is not simply a procedural right but is a 

substantive right.25 

36 Generally the law presumes against the retrospective application of 

a statute.26 This is evidenced by the provisions of s.12 of the 

Interpretation Act 33 of 1957, and the judgment in Transnet Ltd vs 

Ngcezula.27  It is also evident from the judgment of the Privy Council 

in Yew Bon Tew vs Kenderaan Bas Mara.28  We submit that although 

the Constitution Seventeenth Amendment Act, 2012 did not 

                                                       
25  See Barlows Manufacturing Company Ltd vs Metal & Allied Workers’ Union & Others, 1990 

(2) SA 315 (TPD) at 319 B – C.  The judgment in East Rand Gold & Uranium Company Ltd vs 
National Union of Mineworkers (1989) 10 ILJ 683 is not applicable, since in that case, which 
held that an amendment introducing a right of appeal was merely procedural, the 
amendment creating the Labour Appeal Court came into effect on 1 September 1988, and 
the judgment of the Industrial Court was only delivered thereafter, on 17 September 1988. 

26  Feldman vs Director of Public Prosecutions (Witwatersrand Local Division), 2007 (3) SA 210 
(CC) at [48], [49].   

27  1995 (3) SA 538 (A) from 551A and ff.  
28  [1982] 3 All ER 833 at 836 and ff, referred to in S vs Mhlungu & Others, 1995 (3) SA 867 (CC) 

at [19], and Feldman at [49].  In Legal Aid Board vs R & Another, 2009 (2) SA 262 (D), s.12 of 
the Interpretation Act was applied by Wallis, AJ (as he then was) to the Constitution.  In 
Chagi & Others vs Special Investigating Unit, 2009 (2) SA 1 (CC) this Court applied s.12(2)(c) 
at [31], [32]. 
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expressly repeal the previous s.167(3) of the Constitution, its effect 

was to have done so.   

37 Accordingly we submit that s.12 of the Interpretation Act has 

application and that on that basis s.167(3) of the Constitution as it 

was before the amendment applies to the applicant’s application for 

leave to appeal. 

38 But more important than the question as to whether or not the 

amendment introduces a substantive as opposed to a procedural 

right, and than the question of the applicability of s.12 of the 

Interpretation Act, is the question of the intention of the legislature 

in enacting the Constitution Seventeenth Amendment Act, 2012.   

39 The intention of the legislature is what ultimately determines 

whether or not the amendment applies to cases in which the 

judgment of the lower court had already been given before the 

amendment took effect. 

40 We submit that the intention of the legislature can be inferred not 

only from s.3 of the Constitution Seventeenth Amendment Act, 
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2012 (which amends s.167 of the Constitution), but also from s.4 

(which amends s.168 of the Constitution).  In terms of the latter 

section, the jurisdiction of the SCA was amended to exclude from it 

labour or competition matters to the extent that may be 

determined by an Act of Parliament.   

41 We submit that the legislature could not have intended, by 

amending s.168 of the Constitution, to affect the jurisdiction of the 

SCA in matters then pending before it.29 

42 We submit that the legislature intended rather a seamless change of 

jurisdiction with effect from the 23rd of August 2013, simultaneously 

as regards both the SCA and the Constitutional Court. That can only 

be achieved if the Constitution Seventeenth Amendment Act, 2012 

is interpreted as applying only to all lower court judgments given on 

or after the date upon which the Constitution Seventeenth 

Amendment Act, 2012 took effect; not before.   

                                                       
29  Of course, the Act of Parliament would first have to be passed, but the principle can be 

tested without taking that into account.   
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43 We submit that the intention of the legislature may also be inferred 

from the provisions of the Superior Courts Act, 10 of 2013, which 

also took effect on the 23rd of August 2013.  That Act rationalises, 

consolidates and amends the laws relating to the Constitutional 

Court, the SCA, and the High Court.   

44 S.52 of that Act provides as follows:  

“52. Pending proceedings when Act commences 

(1) Subject to s.27, proceedings pending in any 

court at the commencement of this Act, must be 

continued and concluded as if this Act had not 

been passed.   

(2) Proceedings must, for the purposes of this 

section, be deemed to be pending if, at the 

commencement of this Act, a summons had 

been issued but judgment had not been passed. 

(3) Sub-sections (1) and (2) are also applicable, with 

the changes required by the context, in respect 

of proceedings pending on the date when a 

notice contemplated in s.50(2) comes into 

operation.” 
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45 We accordingly submit that it is still incumbent upon the applicant 

to show that its application raises a constitutional matter, and if it 

does, that it is in the interests of justice that leave to appeal be 

granted.   

46 We submit that since s.34 of the Constitution does not apply to 

private arbitrations,30 a constitutional issue is not raised on that 

basis.   

47 We accept, however, that the proper interpretation of s.10(1)(b) of 

the Act does raise a constitutional issue, not in the context of s.25 

but in the context of s.22 of the Constitution; but we dispute that 

the applicant can properly raise it at this stage.31   

48 We submit that no extraordinary circumstances, being the test that 

is required to be met, prevail.  Accordingly, we submit that it is not 

in the interests of justice to grant leave to appeal.32 

                                                       
30  See Lufuno Mphaphuli and Associates (Pty) Ltd v Andrews 2009 (4) SA 529 (CC). 
31  See Lufuno at [300]. 
32  In paragraph 39 of the respondent’s written submissions it has set out a number of factors 

that militate against the applicant’s introduction of constitutional issues now on appeal to 
this court.  
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The merits of the appeal 

49 Here the applicant has raised two issues: first, the appropriate 

interpretation of s.10(1)(b) of the Act,33 and second, whether the 

provisions of the Act may be raised as a defence to an application 

under s.31(1) of the Arbitration Act, to make an arbitral award an 

order of court.34 It is this second issue which the applicant submits is 

the constitutional issue that is raised by the appeal, in particular 

section 34 of the Constitution.35 We deal with these two issues in 

turn. 

Interpretation 

50 Axiomatically, all statutes must be construed consistently with the 

Constitution.36 This implies that where the words reasonably bear 

                                                       
33  Founding affidavit p.11 par 26.1. 
34  Founding affidavit p.12 par 26.2. The deponent calls the issue: “… the integrity of the 

arbitral award as a cause of action in the proceedings brought under section 31 of the 
Arbitration Act.” 

35  Founding affidavit p.12 par 26.2. Lufuno decided of course that s.34 does not apply to 
private arbitrations. 

36  Van Rooyen v The State, 2002(5) SA 246 (CC) at [88]. 
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two (or more) meanings, the meaning that is consistent with the 

Constitution must be adopted.37 

51 This method of choosing the interpretation that fits rather than 

offends the Constitution, is referred to as reading down. It is not to 

be confused with reading in, which is what the applicant is asking in 

its notice of motion. It asks that certain “words should be read into” 

s.10(1)(b) of the Act.38  

52 Yet the applicant does not ask for a declaration of invalidity under 

s.172(1)(a). We submit that there is no scope for reading words into 

the section if, as a matter of interpretation, the wording can 

reasonably bear a meaning which does not offend the Constitution. 

                                                       
37  AAA Investments (Pty) Ltd v Micro Finance Regulatory Council & Another, 2007 (1) SA 343 

(CC) at [72]. 
38  Notice of motion, p.2 par 4. 
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The scheme of the Act 

53 We commence with the scheme of the Act. The long title of the Act 

provides that it is, “To make provision for the protection of housing 

consumers …”.39  

54 The Act is divided into six chapters.40  In Chapter I a National Home 

Builders Registration Council is established.41  The Council consists 

of individuals appointed by the Minister of Housing, and it 

comprises persons who represent the interests of housing 

consumers, of home builders, of the national government 

departments responsible for housing, trade and industry, finance 

and public works; and having skills and experience regarding 

structural defects in homes and its prevention.42 

                                                       
39  There is a section in The Law of South Africa, 2nd Edition, Vol. 11, para 36 and ff which deals 

with “Housing Consumers Protection.”  The Act is there discussed, but without comment.  
There are only three reported judgments dealing with the Act, being that of the SCA in this 
matter, that of Goldblatt, J in Tunmer, and that of Yekiso, J in Bekker vs Schmidt Bou-
Ontwikkelings CC & Others, 2007 (1) SA 600 (C). 

40 They are “National Home Builders Registration Council, Registration of Home Builders, 
Protection of Housing Consumers, Financial Matters, Legal Enforcement, and Miscellaneous 
Matters.” 

41  S.2. 
42  See s.4. 
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55 The Council is required to keep a register of home builders, and it 

must register and deregister home builders in accordance with 

criteria that are prescribed by the Minister.43  Its objects include 

representing the interests of housing consumers by providing 

warranty protection against defects in new homes, and establishing 

and promoting ethical and technical standards in the home building 

industry.44 

56 The Council may also make rules that regulate the conduct of 

registered home builders and that prescribe a code of conduct.45 It 

is obliged annually to submit to the Minister a report on all of its 

activities which is to be tabled in parliament.46 

57 S.10 which is quoted above forms part of Chapter II.  We will revert 

below to a discussion of its relevant provisions.   

58 Chapter III is headed “Protection of Housing Consumers”.  S.13 

obliges a home builder to ensure that the agreement concluded 

                                                       
43  S.5(4)(a). 
44  S.3(a); (d). 
45  S.7(1)(a). 
46  S.8. 
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between it and a housing consumer for the construction of a home 

is in writing and signed by the parties, and that it sets out all 

material terms, including the financial obligations of the housing 

consumer.   

59 The agreement must have attached to it as annexures the 

specifications pertaining to materials to be used in the construction 

of the home, and the plans reflecting the dimensions and 

measurements of the home, as approved by the local government 

body.47 

60 In terms of s.13(2) of the Act, that agreement is deemed to include 

warranties that are enforceable by the housing consumer against 

the home builder in any court, to the effect that the home is 

constructed in a workmanlike manner, fit for habitation, and is 

constructed in accordance with the prescribed technical 

requirements, and the terms, plans and specifications of the 

agreement.48   

                                                       
47  S.13(1). 
48  S.13(2)(a). 
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61 The home builder is statutorily obliged, at its costs and upon 

demand by the housing consumer, to rectify major structural 

defects in the home which occur within five years from the 

occupation date.  In addition, the home builder is statutorily obliged 

to rectify non-compliance with the terms, plans and specifications of 

the agreement; and to repair roof leaks that are attributable to 

workmanship, design and materials that occur within 12 months 

from the occupation date.49   

62 Importantly, a home builder may not demand or receive from a 

housing consumer a deposit for the construction of a home unless 

the statutorily prescribed agreement will first have been entered 

into; and such a home builder may not receive any other 

consideration until certain prescribed other minimum requirements 

will first have been met.50 

63 There is provision for claims by housing consumers against a fund 

established for that purpose, for amounts for rectification of major 

                                                       
49  S.13(2)(b). These provisions may not be waived; see s.13(6). 
50  S.13(7), read with s.14(1), and (2). 
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structural defects and roof leaks, where the home builder has 

breached its obligation to rectify the defect concerned and is no 

longer able to meet its obligations.51 

64 Chapter V deals with “Legal Enforcement”.  In terms of that chapter, 

no financial institution may lend money to a housing consumer 

against the security of a mortgage bond with a view to enabling the 

purchase of the home from a home builder, unless the financial 

institution is satisfied that the home builder is registered in terms of 

the Act.52   

65 Also, a conveyancer who registers a bond in favour of a financial 

institution is obliged to ensure that the home builder is registered in 

terms of the Act.53 A member of the executive council of a province 

responsible for housing matters in that province may not approve a 

housing development project in respect of which a housing 

consumer is eligible for a State housing subsidy; or grant a State 

housing subsidy; or pay a home builder any portion of a housing 

                                                       
51  S.17(1). 
52  S.18(1). 
53  S.18(2). 
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subsidy fund, unless the home builder is registered in terms of the 

Act.54 

66 There is provision for the appointment of inspectors who have 

powers of entering and inspecting premises in the process of 

construction and of demanding production of the drawings and 

specifications of such a home.55   

67 Further, the Council has the power, “... despite the imposition of any 

penalty in respect of that non-compliance ...”, at any time to apply 

to a court for an order against a home builder, directing that home 

builder to comply with an appropriate provision of the Act; to stop 

construction of a home; or to grant any other assistance that may 

be appropriate in the circumstances.56 

68 In terms of s.21 of the Act, any person who contravenes amongst 

others s.10(1) or (2) is guilty of an offence and liable on conviction 

to a fine not exceeding R25 000, or to imprisonment for a period not 

exceeding one year, on each charge. 
                                                       
54  S.18. 
55  S.19 (1), (3). 
56  S.20. 
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Specifically, s.10 

69 We revert now to a discussion specifically of the timing point raised 

by the applicant in relation to s.10(1)(b) of the Act.57  In particular, 

the applicant asserts that three “options are available”.  The first is 

that the home builder must be registered when the contract is 

entered into; the second, when the consideration is claimed; and 

the third is when the housing consumer pays or is directed to pay 

the consideration.   

70 We submit that there is no reasonable scope for an interpretation 

other than that the home builder must be registered when the 

contract is entered into, for the reasons that follow.  

71 First, there is an explicit prohibition in s.10(1)(a) against the carrying 

on of the business of a home builder unless that person is a 

registered home builder.58  The second prohibition, in s.10(1)(b), is 

equally explicit: no person shall receive any consideration in respect 

                                                       
57  P.11, para 26.1. 
58  At the risk of repetition: “No person shall … carry on the business of a home builder … unless 

that person is a registered home builder.” 
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of an agreement with a housing consumer unless that person is a 

registered home builder.  

72 The first prohibition therefore in plain language proscribes the act 

of carrying on the business of a home builder unless the home 

builder will first have been registered as a home builder.  The object 

is in our submission clear: the legislature wished to prevent any 

activity as a home builder being carried on without the legislative 

screening process first having been brought to bear upon the home 

builder.  

73 The rationale for this objective is, we submit, self-evident.  It is to 

prevent people who are insufficiently skilled to assume control of 

what is usually regarded as the ordinary person’s biggest 

investment, the construction of his or her residence, to the 

potential detriment of that housing consumer.  

74 The second prohibition ought therefore to be construed within the 

same context in which the first prohibition appears.  In other words, 

the object of the legislature is to prevent insufficiently skilled 
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persons contracting for the construction of a home without first 

having been subjected to the screening process established in terms 

of the Act. 

75 The contrary proposition, which is that the home builder need only 

be registered at the time of receiving consideration in terms of the 

agreement, which may only be after the residence will have been 

constructed, is destructive of the objective that the potential home 

builder must first be screened before embarking upon the 

homebuilding process.   

76 It would serve no purpose, we submit, to permit registration to be 

procured only, say, at the end of the building process, thereby 

enabling the home builder then to receive the consideration.  The 

home builder might be unsuccessful in obtaining registration due to 

some deficiency on its part, but it will have constructed the home. 

77 Rather, the intention of the legislature is to incentivise the home 

builder to obtain registration prior to engaging on the project at all. 
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In this sense, the receipt of a consideration in s.10(1)(b) has the 

connotation of entitlement to consideration. 

78 Second, the entire scheme of the Act is such as to require prior 

compliance with the regulatory provisions of the Act before the 

home builder embarks upon the construction of the home.  For 

instance, in terms of s.13(7), a home builder may not receive a 

deposit or demand any other consideration unless the agreement 

will first have been concluded and, where ss.14(1) and (2) apply, 

where these will first have been complied with.   

79 Third, s.14A of the Act deals with the situation where the 

construction of a home had commenced, without the home first 

having been enrolled under ss.14(1) or (2).  There is then provision 

for an investigation into the work that will already have been done 

in respect of the home, and appropriate assurances to be provided 

regarding the quality of the construction. 

80 The question then arises as to whether the interpretation which we 

advance offends s.25 of the Constitution, assuming that the 
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applicant can raise that section at this late stage.  We submit that if 

anything, what is potentially at stake is not s.25 but s.22 of the 

Constitution; but that the Act does no more but to regulate the 

practice of a trade.   

81 However, if s.25 applies,59 then the issue arises as to whether the 

deprivation of the right to property is arbitrary in nature.  

82 In this context it is necessary to consider the reason for the 

deprivation and whether the deprivation is procedurally unfair.60 

83 The respondent has submitted in its written submissions of 13 

September 2013, that whether there is a sufficient reason for the 

particular deprivation depends on – 

83.1 the means employed and the ends sought by the legislative 

scheme;  

83.2 the relationship between the purpose of the deprivation and 

the nature of the property; and 
                                                       
59  Compare National Credit Regulator vs Opperman & Others, 2013 (2) SA 1 (CC) at [57]. 
60  First National Bank of SA Ltd t/a Wesbank vs Commissioner of South African Revenue 

Services & Another; First National Bank of SA Ltd t/a Wesbank vs Minister of Finance, 2002 
(4) SA 768 (CC) at [100]. 
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83.3 the extent of the deprivation. 

The more extensive the deprivation, the more compelling the 

purpose must be to justify such a deprivation. 

84 In the current matter the deprivation is of a partial nature, in that 

the applicant is not deprived of its right to claim against the 

respondent on the basis of enrichment, and accordingly the 

applicant’s right to restitution is not deprived.   

85 The end sought to be achieved by the legislature is the protection of 

housing consumers, the creation and sustainment of a fund to be 

used for such purposes, and the penalisation of persons who carry 

on the business of a home builder or who enters into any 

agreement with a housing consumer in relation to the construction 

of a home when not registered as a home builder.  

86 The net cast by s.10(1)(b) of the Act is limited since it affects only 

those individuals who themselves contravene the provisions of the 

Act.  We submit that neither the process nor the cost involved in 

registration under the Act as a home builder is unduly onerous.   



 
02/12/2013 
 
 
 

35 

87 The potential deprivation, i.e. no contractual consideration without 

prior registration, is in this context not arbitrary, as the relevant 

provision seeks to achieve a legitimate and important legislative 

purpose.   

88 The type of deprivation encountered in s.10(1)(b) of the Act is not 

unique in that a similar provision is contained in s.34A of the Estate 

Agency Affairs Act 112 of 1976.   

89 We submit too that the limitation brought about by the Act is 

reasonable and justifiable in an open and democratic society as 

envisaged in s.36 of the Constitution, taking account particularly of 

the interests of housing consumers, and juxtaposing that with the 

interests of home builders and the relatively uncomplicated and 

cheap cost of obtaining registration, as opposed to the relative 

substantial damage potentially suffered by a housing consumer 

whose home is poorly constructed.  

90 We accordingly submit that the interpretation which we advance 

does not offend the Constitution. In any event, we have argued in 
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the written submissions that the asserted arbitrary deprivation 

cannot be raised at this stage.61  We re-assert those submissions, 

and in particular the number of factors which we submit militates 

against the introduction of new constitutional matters on appeal to 

this Court.   

S.31(1) of the Arbitration Act 

91 We deal now with the second issue, which is whether “... the 

integrity of the arbitral award as a cause of action in the 

proceedings brought under s.31 of the Arbitration Act ...”, is 

compromised by s.34 of the Constitution.62 

92 Here the appropriate approach, we submit, is the following.  The 

application before the South Gauteng High Court was under s.31(1) 

of the Arbitration Act, to make an arbitral award an order of court. 

                                                       
61  Paras 35 to 41 of the respondent’s written submissions dated 13 September 2013.  
62  P.12, para 26.2. 
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The arbitral award was dated 15 October 2013, and it directed the 

respondent to pay the applicant R550 211, interest, and costs.63 

93 When the arbitral award was sought and made, the applicant was 

not registered as a home builder in terms of the Act and, as a 

matter of express statutory prohibition, was not entitled to receive 

payment in the terms of the award.64  Were it to receive payment of 

the award, this would have constituted a criminal offence in terms 

of s.21 of the Act. On this basis we submit that the award was not 

enforceable, and was a nullity. 

94 Moreover, when the application was brought to enforce that award, 

the applicant was still not registered in terms of the Act.  It follows 

that the effect of the relief sought by the applicant before the 

arbitrator and granted by him, and the effect of the relief sought by 

the applicant before the South Gauteng High Court and granted by 

it would, if granted, result in the commission of a criminal offence. 

                                                       
63  P.167, 168. 
64  On our interpretation the registration was required before the contract was entered into. 

But even if we are wrong, it was at least required when payment in terms of the contract 
was sought to be enforced. The arbitral award, made in the face of this statutory 
prohibition, was therefore a nullity. 
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95 In these circumstances we submit that Ponnan, JA writing for the 

majority of the SCA, was correct in applying the principle referred to 

by Innes, CJ in Hoisain vs Town Clerk, Wynberg, 1916 AD 236 at 

240.65  The Hoisain dictum was also applied in other recent 

judgments of the SCA.66 

96 At common law a party in whose favour an arbitral award was 

made, was entitled to apply to have the award made an order of 

court.67 Whether an application is brought under the common law 

or under s.31(1) of the Arbitration Act, a respondent need not first 

have applied to have set aside the award, but is entitled to adopt 

what has been referred to as a “passive approach”.  He or she may 

wait until the applicant applies to court to enforce the award and 

then raise the defence that the award is incapable of enforcement.68 

                                                       
65  The learned judge also relied on Pottie vs Kotze, 1954 (3) SA 719 (A) at 726H. 
66  City of Tshwane Metropolitan Municipality vs RPM Bricks (Pty) Ltd, 2008 (3) SA 1 (SCA) at 

[16]; and The Master of the High Court (North Gauteng High Court, Pretoria) vs Motala NO 
& Others, 2012 (3) SA 325 (SCA) at [9].  Both are judgments of Ponnan, JA. 

67  Butler & Finsen, Arbitration in South Africa: Law and Practice, Juta & Co. Ltd, 1993, at p.272, 
fn 119.  See also Peter Ramsden, The Law of Arbitration: South African and International 
Arbitration, Juta & Co. Ltd 2009, p.182, para 9.15.1. 

68  Butler & Finsen, p.273. 
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97 One basis upon which the enforcement of an arbitral award may be 

opposed, is that it is illegal or contrary to public policy.69 

98 It is this same principle, namely that a court will not make an order 

which is contrary to public policy or which would result in an 

illegality, that would preclude a court from enforcing an arbitrator’s 

award for the payment of gambling debts.70 

99 The provisions of the Recognition and Enforcement of Foreign 

Arbitral Awards Act, 40 of 1977, do not apply to this matter, by 

virtue of the definition of a “foreign arbitral award” in that Act.71  

But it is instructive that in s.4 of that Act it is provided that a court 

may refuse to grant an application to enforce a foreign arbitral 

                                                       
69  Veldspun (Pty) Ltd vs Amalgamated Clothing & Textile Workers Union of South Africa & 

Another, NO 1992 (3) SA 880 (E) at 894 in fin, relying on Dickenson & Brown vs Fishers’ 
Executors, 1915 AD 166 at 175. Although Amalgamated Clothing was overturned on appeal, 
Goldstone, JA accepted implicitly that had the implementation of the award inevitably 
required the employer to contravene a provision of the Employment Act, that would have 
been a basis to refuse the enforcement: see Amalgamated Clothing & Textile Workers 
Union of South Africa vs Veldspun (Pty) Ltd, 1994 (1) SA 162 (A) at 176, 177. 

70  Compare Gibson vs Van der Walt, 1952 (1) SA 262 (A) at 269 in fin, 270.  Compare Johannes 
Voet, Book IV, Title 8, Section 24. 

71  The definition in s.1 reads: “Foreign arbitral award means an arbitral award – (a) made 
outside the Republic; or (b) the enforcement of which is not permissible in terms of the 
Arbitration Act, 1965 (Act 42 of 1965), but is not in conflict with the provisions of this Act.” 
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award if the court finds that the enforcement of the award 

concerned would be contrary to the public policy in the Republic. 

100 We submit that whether the test is that of public policy, or whether 

simply that of an illegality, the enforcement by court order of an 

award which would result in the commission of a criminal offence, is 

inconsistent with the rule of law and the principle of legality which 

is fundamental to our constitutional order.72 It is trite that public 

policy is now informed by constitutional values. 

101 We submit that just as the executive and legislature cannot act 

outside of their constitutional or legislative powers,73 the courts are 

equally restrained on the basis of rule of law and the doctrine of 

legality. 

102 We submit that the relationship between the legislature as lawgiver 

and the judiciary as the interpreter of laws74 also requires of the 

                                                       
72  Compare Pharmaceutical Manufacturers Associates of SA & Another, in re Ex parte 

President of the Republic of South Africa & Others, 2000 (2) SA 674 (CC) at [19], [20].  See 
also [85] and ff, amongst many judgments.  

73  KwaZulu-Natal Joint Liaison Committee v MEC for Education, KwaZulu-Natal and Others 
2013 (4) SA 262 (CC) at [102] 

74  Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) [21]. 
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courts not to make orders which would result in the commission of 

conduct in conflict with a clear statutory prohibition.75 

103 The applicant relies on the principle of party autonomy in 

arbitrations for the general proposition that a court will not 

interfere in an arbitral award where enforcement is sought under 

s.31(1) of the Arbitration Act.   

104 But in our submission this does not apply where the very 

enforcement would offend either public policy as embodied in and 

informed by constitutional values, or a criminal offence established 

in terms of a statute.   

105 We therefore underscore the judgment of the majority in the SCA in 

this respect. 

  

                                                       
75  Natal Joint Municipal Pension Fund at [18]. 
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Conclusion 

106 For these reasons we submit with respect that the application for 

leave to appeal should be dismissed with costs. 
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