
IN THE CONSTITUTIONAL COURT  
(REPUBLIC OF SOUTH AFRICA) 

Case No: CCT 99/2013  

In the matter between: 

COOL IDEAS 1186 CC Applicant 

 

and 

 

HUBBARD, ANNE CHRISTINE Respondent 

RESPONDENT’S WRITTEN SUBMISSIONS IN RELATION TO DIRECTIONS 
DATED 26 AUGUST 2013 

ITEM 1(a) 

1. The application for leave to appeal was instituted on or about 30/31 July 2013 

when the Applicant filed its application for leave to appeal with the Registrar of 

the Constitutional Court, and the Applicant served its Replying Affidavit on 19 

August 2013.  

2. The application accordingly came into existence on 30/31 July 2013 prior to the 

Constitution Seventeenth Amendment Act 2012 came into operation on 23 

August 2013.  

3. It should be borne in mind that the 15 (fifteen) day period prescribed in the 

Constitutional Court Rule 19(2) expired on 20 June 2013, a period in excess of 
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2 (two) months prior to the Constitution Seventeenth Amendment Act 2012 

came into operation on 23 August 2013. 

4. It is contended that the effect of the amendment is not retrospective as that part 

of the amendment which affects section 167(3) of the Constitution is not merely 

declaratory in nature1. The effect of the amendment, as far as section 167(3) is 

concerned, is to expand the jurisdiction of the Constitutional Court, and 

accordingly the general rule against retrospective applicability of legislation 

applies. 

5. The application for leave to appeal must accordingly be decided in terms of 

section 167(3) of the Constitution prior to its amendment on 23 August 2013.  

6. It is furthermore submitted that, even had the amendment of section 167(3) 

been retrospective in its applicability (which is denied) it is trite that statutory 

provisions that are to be applied retrospectively does not, unless a clear 

intention to the contrary is contained in such legislation, affect legal 

proceedings that had been instituted prior to the amendment having come into 

effect2 3. 

7. It is accordingly submitted that even in the event that the amendment of section 

167(3) is retrospective in nature, that the application in the current matter had 

been instituted prior to the amendment having come into effect. 

                                            
1
 Principal Immigration Officer (Appellant) v Purshotam (Respondent) 1928 AD 435 

2
 Bell v Voorsitter van die Rasklassifikasieraad en Andere 1968 (2) SA 678 (A) (page 683) 

3
 Interpretation Act No. 33 of 1957, section 12(2)(c) & (e) 



Page 3 

ITEM 1(b) 

8. No arguable point of law of general public importance is raised by the 

application for leave to appeal. 

9. The wording of the Housing Consumers Protection Measures Act 42 of 1965 

(“the Housing Act”) is clear, unambiguous, and the Supreme Court of Appeal 

has attached an interpretation to the relevant wording which accords with a 

reasonable interpretation of same. 

10. The meaning attached by the Supreme Court of Appeal to section 10(1)(b) of 

the Housing Act is the most plausible of whatever options there may exist in 

relation to such a section’s interpretation. 

11. The Supreme Court of Appeal’s interpretation of section 10(1)(b) of the Housing 

Act is supported by common sense, the aim of section 10(1)(b) of the Housing 

Act, as well as by the provisions of the Housing Act as a whole. 

ITEM 1(c) 

12. It is respectfully submitted that it is difficult, if not impossible, to follow the logic 

which the Applicant applies in relation to section 34 of the Constitution. 

13. Before proceeding, and for ease of reference section 34 of the Constitution is 

herewith quoted: 
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“34 Access to courts – everyone has the right to have any dispute that can be 

resolved by the application of law decided by a fair public hearing before a 

court or, where appropriate, another independent and impartial tribunal or 

forum.” 

14. The Applicant, it seems with respect, is missing the import of section 34. 

15. It appears that it is contended by the Applicant that it has a right in terms of 

section 34 of the Constitution to have the award handed down by the arbitrator 

made an order of court because, failing to do so, will infringe upon its rights 

described in terms of section 34 of the Constitution. This interpretation seems 

to be supported by the contents of paragraph 5 of the Applicant’s submissions. 

16. It accordingly seems that the Applicant interprets the contents of section 34 of 

the Constitution to somehow mean that arbitral awards should remain in place, 

and that the non-enforcement of arbitral awards (by the courts) negatively affect 

“victors’ ” rights granted under section 34.  

17. In the event that the above is an accurate reflection of the Applicant’s 

interpretation of section 34, then it is submitted that such an interpretation by 

the Applicant is untenable. 

18. It is trite that there is tension between 2 (two) sets of principles when it comes 

to court interference in arbitral awards. On the one side there are the principles 

dictating that arbitral awards should be seen as final, and that the rights of 

courts to interfere with same should be limited. Such principles however stand 
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in direct opposition to the second set of principles which contend that arbitral 

awards should be open to scrutiny by the courts for various reasons, which 

includes the “assurance” that private arbitrations are conducted in a fair and 

proper manner. 

19. It is submitted that the power of the courts to interfere with arbitral awards is in 

no way limited by the provisions of section 34 of the Constitution. In the matter 

of Telcordia Technologies Inc. v Telkom SA Ltd 2007 (3) SA 266 (SCA) it 

was held that private arbitrations do fall within the ambit of section 34 of the 

Constitution. 

20. If one then accepts for purposes of argument that the Telcordia-case was 

correct (which acknowledgement is not made), section 34 would, instead of 

supporting the argument advanced on behalf of the Applicant, in fact work 

against the Applicant. This is so because section 34 will, if applicable to private 

arbitrations, enable the courts to judge whether the arbitral proceedings were 

fair, and in accordance with the provisions of section 34 of the Constitution. In 

short the courts’ authority to interfere with arbitral awards will be expanded if 

private arbitrations fell within the ambit of section 34 of the Constitution. 

21. In the matter of Lufuno Mphaphuli and Associates (Pty) Ltd v Andrews and 

Another 2009 (4) SA 529 (CC) the Honourable O’Regan ADCJ in her majority 

judgment, and differing from the view expressed in the Telcordia-case, found 

that section 34 of the Constitution does not apply to private arbitrations. 
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22. It is accordingly contended that had section 34 been applicable to private 

arbitrations, the powers of the court to interfere with arbitral awards, instead of 

being limited would have been expanded, and accordingly the provisions of 

section 34 of the Constitution would not have assisted the Applicant.  

23. It has however been authoritatively held in the Lufuno-matter by O’Regan 

ADCJ that section 34 does not apply to private arbitrations. 

ITEM 1(d) 

24. It is contended that the right to payment/remuneration is a “right to property” 

and accordingly section 25 of the Constitution is relevant4. 

25. The question that then logically follows is whether the deprivation of the right to 

property is arbitrary in nature. In this regard one must have regard to the 

reason for the particular deprivation, and look to see if the deprivation is 

procedurally unfair5. 

26. It is also contended that the extent of the deprivation is also relevant. 

27. Whether there is sufficient reason for the particular deprivation depends, inter 

alia, upon: 

27.1. The means employed and the ends sought by the legislative scheme; 

                                            
4
 National Credit Regulator v Opperman and Others 2013 (2) SA 1 (CC) (page 19, par. 57) 

5
 First National Bank of SA Ltd t/a Wesbank v Commissioner of South African Revenue Service and 

Another; First National Bank of SA t/a Wesbank v Minister of Finance 2002 (4) SA 768 (CC) (page 
810, par. 100) 
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27.2. The relationship between the purpose of the deprivation and the nature 

of the property; and 

27.3. The extent of the deprivation6. 

28. The more extensive the deprivation, the more compelling the purpose must be 

to justify such deprivation. 

29. In the current matter the deprivation is of a partial nature in that the Applicant is 

not deprived of its right to claim against the Respondent on the basis of 

enrichment, and accordingly the Applicant’s right to restitution is not removed. 

30. When the ends sought by the legislature (the protection of housing consumers, 

the creation and sustainment of a fund to be used for such purposes, and the 

penalisation of persons who carry on the business of a homebuilder or who 

enters into any agreement with a housing consumer in relation to the sale or 

construction of a home whilst not registered as a homebuilder) is compared 

with the extent of the deprivation, it is apparent that the deprivation provided for 

in section 10(1)(b) of the Housing Act is not arbitrary as the relevant provision 

seeks to achieve a legitimate and important legislative purpose. 

31. The net cast by section 10(1)(b) of the Housing Act is furthermore a limited one 

as it only affects those individuals/entities who themselves contravene the 

provisions of the Housing Act in the relevant manner. 

                                            
6
 National Credit Regulator v Opperman and Others 2013 (2) SA 1 (CC) 
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32. It is furthermore submitted that neither the process nor the cost involved in 

registration under the Housing Act as a homebuilder is unduly onerous. 

33. The type of deprivation encountered in section 10(1)(b) of the Housing Act is 

furthermore not unique in that a similar provision is contained in section 34A of 

the Estate Agency Affairs Act 112 of 1976. Other Acts, can also be said to 

contain similar provisions.  

34. The said limitation also complies with the requirements of section 36 of the 

Constitution. 

Can arbitrary deprivation be raised at this stage? 

35. Even in the event that the provisions of section 10(1)(b) of the Housing Act 

constitutes arbitrary deprivation as contemplated in section 25 of the 

Constitution, the Applicant is not at liberty to raise such an issue for the first 

time in an application for leave to appeal to the Constitutional Court. 

36. It should be noted that it has not been contended by the Applicant in either its 

Founding Affidavit, nor in its Replying Affidavit that section 10(1)(b) of the 

Housing Act, nor the interpretation of such a section by the Supreme Court of 

Appeal, is in conflict with the provisions of section 25 of the Constitution. 
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37. New constitutional issues may not be raised for the first time upon appeal to the 

Constitutional Court unless extraordinary circumstances prevail7. 

38. Special circumstances do not exist in the current matter. 

39. A number of factors count against the Applicant’s introduction of new 

constitutional matters on appeal to the Constitutional Court: 

39.1. The cause of action of the Applicant was modified as the litigation 

progressed;  

39.2. The Applicant is attempting to appeal further from the Supreme Court 

of Appeal by raising for the first time constitutional issues, which 

approach should not be condoned as it, inter alia, deprives both the 

High Court and the Supreme Court of Appeal of the opportunity to 

consider constitutional matters, more importantly it deprives the 

Constitutional Court of the views of both the High Court and the 

Supreme Court of Appeal. 

39.3. Under section 167(3) of the Constitution (prior to the amendment 

thereof on 23 August 2013) the Constitutional Court was not just 

another court of appeal as the Constitutional Court was only the highest 

court where constitutional matters applied, and accordingly the 

Constitutional Court only had appellate jurisdiction (limited appellate 

jurisdiction) pertaining to decisions which related to constitutional 

                                            
7
 Lufuno Mphaphuli and Associates (Pty) Ltd v Andrews and Another 2009 (4) SA 529 (CC) (page 615, par. 300) 
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matters. Accordingly constitutional matters should have been raised in 

the lower courts. It is again contended that the application for leave to 

appeal should be decided in terms of section 167(3) of the Constitution 

prior to such section’s amendment on 23 August 2013. Accordingly the 

Supreme Court of Appeal, for purposes of the current application for 

leave to appeal, was the highest court of appeal except in constitutional 

matters. 

40. The Constitutional Court should accordingly be very reluctant to entertain 

constitutional matters that have not been raised in the lower courts, and the 

Constitutional Court should only entertain constitutional matters not raised in 

the lower courts under rare and exceptional circumstances. 

41. It would seem as if the purpose behind the raising of the constitutional issues 

by the Applicant in its application for leave to appeal were merely to get the 

opportunity of a further appeal. 

ITEM 1(e) 

42. Due thereto that the interpretation of section 10(1)(b) of the Housing Act by the 

Supreme Court of Appeal is not unconstitutional in its effect, and bearing in 

mind that section 34 of the Constitution does in no manner assist the 

Applicant’s case, and furthermore when it is accepted that the deprivation 

occasioned by section 10(1)(b) of the Housing Act is not arbitrary in nature, it is 

submitted that the appeal is not meritorious and stands to be dismissed. 
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BRIEF RESPONSE TO APPLICANT’S SUBMISSIONS 

43. Due to the detailed nature of the Respondent’s submissions contained above, 

and seeing that the submissions made on behalf of the Applicant is mostly 

totally opposed and/or incompatible with the contentions of the Respondent, the 

Respondent shall not respond in any detail to the Applicant’s submissions. The 

Respondent denies the correctness of the submissions made by the Applicant, 

unless the contrary is clear from the contents of the submissions filed on behalf 

of the Respondent. 

Point (a) 

AD PARAGRAPHS 3 UP TO AND INCLUDING 32 

44. The contents of these paragraphs as far as they are relevant have been dealt 

with hereinabove. 

45. It is submitted that the Applicant does not have reasonable prospects of 

success, as confirmed above. It is furthermore contended that it is the reasons 

proffered by the Honourable Victor J and the Honourable Willis AJA for their 

decisions in favour of the Applicant that should be considered, and that the 

mere findings in favour of the Applicant by such judges should not be 

considered in isolation.  

46. For the reasons stated above the Constitutional Court, with respect, cannot 

consider non-constitutional issues which may arise from the current dispute. 
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47. The Applicant’s contention that the Constitutional Court’s dealing with non-

constitutional issues arising from the current matter will not amount to 

retrospective application is clearly untenable. 

48. It is submitted that what is in fact contended for on behalf of the Applicant is 

that, because the Constitutional Court as from 23 August 2013 has a wider 

jurisdiction as the highest court of appeal, and because such a widened 

jurisdiction only came into effect after the date upon which the Applicant had to 

institute appeal proceedings to the Constitutional Court (and indeed even after 

the date upon which the Applicant eventually instituted an application for leave 

to appeal to the Constitutional Court), it would be fair and equitable to apply the 

amendment retrospectively. 

49. It is respectfully submitted that the above hardly constitutes fairness and/or 

equity. 

50. It is furthermore submitted that neither the wording, nor the Supreme Court of 

Appeal’s interpretation of section 10(1)(b) of the Housing Act avails itself to 

arguable points of law of general public importance. Accordingly it is submitted 

that even had the Constitutional Court have jurisdiction on non-constitutional 

matters pertaining to the matter at hand, that the Constitutional Court may in all 

likelihood have decided not to hear an appeal pertaining thereto. 

51. It is submitted that any application by the Applicant for leave to appeal to the 

Constitutional Court in relation to non-constitutional matters in relation to the 

present matter stands to be dismissed. 
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Point (b) 

AD PARAGRAPHS 33 UP TO AND INCLUDING 42 

52. It is again submitted that the application does not raise an arguable point of law 

of general public importance. 

53. It is respectfully submitted that the fact that the Honourable Willis AJA in his 

minority judgment found in favour of the Applicant does in no manner assist the 

Applicant. 

54. It is contended that it is nothing new for the legislature to provide for the one 

sided non-enforceability of contracts under circumstances where one of the 

parties to a contract fails to comply and/or contravenes provisions of 

Legislation. 

55. The definitive finding that the Applicant accordingly seeks is neither necessary, 

nor possible, and such a finding is not relevant to the current matter. 

56. It is apparent from paragraph 39 of the Applicant’s submissions that the 

Applicant does not acknowledge that contracts may be enforceable by one 

party, whilst being unenforceable by another. The Applicant seems to ignore 

the accepted law in this regard, and apparently finds it remarkable that it can be 

contended that a contract can be valid but not enforceable by both parties. 
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57. It is submitted that there is ample authority regarding the manner in which the 

courts should exercise its discretion in deciding whether or not to enforce 

arbitral awards. 

58. It is submitted that, due to the nature of the question which confronts the courts 

when deciding whether or not to enforce arbitral awards, it is not possible to 

have a definitive judgment as contended for by the Applicant. 

59. In relation to section 4(1) of the Recognition and Enforcement of Foreign 

Arbitral Awards Act, as quoted by the Applicant, which section deals with 

circumstances where a court may refuse to make an arbitral award an order of 

court, subsections (a)(ii) and (b)(iii) is of particular interest. 

60. Subsection (a)(ii) provides that the enforcement of an award may be refused if 

such enforcement would be contrary to public policy. 

61. It is submitted that one can hardly imagine how it cannot be against public 

policy to enforce an arbitral award that constitutes an illegality. In the present 

matter the arbitral award awards remuneration to the Applicant, which 

remuneration constitutes an illegality. 

62. Subsection (b)(iii) provides that the enforcement of an award may be refused if 

it is proved that the relevant arbitral award contains decisions on matters 

beyond the scope of the reference to arbitration. In the current matter the 

parties did not agree thereto that the arbitrator may make an award that is 
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illegal, and even had such an agreement been reached, it is submitted that 

such an agreement would be unenforceable.  

63. It is accordingly submitted that in line with internationally accepted standards 

the Supreme Court of Appeal refused to enforce the arbitral award. 

Point (c) 

AD PARAGRAPHS 43 UP TO AND INCLUDING 46 

64. It is again submitted that section 34 of the Constitution does not apply to private 

arbitrations. 

65. It appears that it is contended on behalf of the Applicant that the Supreme 

Court of Appeal refused to enforce the arbitral award in the present matter 

because the Supreme Court of Appeal was of the view that the arbitrator got 

the award wrong. 

66. It is submitted that the basis for the refusal by the Supreme Court of Appeal to 

enforce the relevant arbitral award was based thereupon that the arbitral award 

amounted to an illegality. It is accordingly incorrect to provide that the Supreme 

Court of Appeal refused to enforce the arbitral award simply because it was 

wrong. 

67. It is submitted that the Applicant’s rights under section 34 of the Constitution 

was not affected by the Supreme Court of Appeal’s decision. 
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Point (d) 

AD PARAGRAPHS 47 UP TO AND INCLUDING 54 

68. It is again submitted that neither the wording of, nor the interpretation by the 

Supreme Court of Appeal of, section 10(1)(b) of the Housing Act constitute 

arbitrary deprivation of property for purposes of section 25 of the Constitution. 

69. It is again reiterated that the purpose of the deprivation is justifiable and that the 

deprivation itself is not all encompassing as the Applicant, and others in a 

similar position, retains its right to base a claim on enrichment. All that is taken 

away from the Applicant, and others in the Applicant’s position, is the right to 

earn a profit. 

70. In light thereof that a housing consumer in the position of the Respondent may 

still be held liable by a party in the position of the Applicant upon the basis of 

enrichment, it is incorrect to argue, as is done by the Applicant, that the effect 

of the deprivation is to land a windfall in the lap of a consumer who knowingly 

breaches a contract. 

71. It is again submitted, as contended hereinabove, that this aspect cannot be 

raised at this stage. 
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Point (e) 

AD PARAGRAPHS 55 UP TO AND INCLUDING 58 

72. It is again submitted that the Applicant does not enjoy good prospects of 

success in its appeal in the event that leave to appeal is granted. 

73. It is submitted that the majority judgment of the Supreme Court of Appeal is 

well reasoned and in accordance with the relevant accepted legal principles. 

Such a judgment furthermore does not raise any constitutional issues and nor 

did the Applicant raise any constitutional issues in the Supreme Court of Appeal 

or when the matter was heard in the South Gauteng High Court. 

74. As far as it may be relevant, and as the Applicant touched on this point in its 

submissions, it is submitted that the Applicant can hardly argue that it may 

expect to be rewarded for not having informed the arbitrator nor the 

Respondent (who was not legally represented during the relevant arbitral 

proceedings) that it had failed to register as a homebuilder despite the 

requirements of the Housing Act in this regard. 

 

 
___________________________ 
D.J. GREYLING 
Attorney for Respondent 
47 Mimosa Street, Wilropark 
Roodepoort 
13 September 2013 


