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MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is not 

binding on the Constitutional Court or any member of the Court. 

 

On 5 February 2014, the Constitutional Court will hear an application for leave to appeal against 

the judgment and order of the Supreme Court of Appeal. 

 

In February 2006, the applicant Cool Ideas a property developer, entered into a building contract 

with the first respondent, Mrs Hubbard.  Cool Ideas enlisted the services of a building 

construction company, Velvori Construction CC.  Velvori Construction was registered as a home 

builder in terms of section 10 of the Housing Consumers Protection Measures Act (Housing 

Act); however, Cool Ideas was not. 

 

The building works were practically complete in October 2008.  Mrs Hubbard however took 

issue with the quality of the work and refused to make the final payment.  She instituted 

arbitration proceedings in terms of the building contract, claiming the cost of remedial works.  

Cool Ideas defended the claim and counter-claimed for the balance of the contract price.  The 

arbitrator dismissed Mrs Hubbard’s claim and upheld Cool Ideas’ counter-claim.  Mrs Hubbard 

failed to comply with the arbitral award. 

 

Cool Ideas approached the South Gauteng High Court (High Court) for an order enforcing the 

arbitral award.  Mrs Hubbard opposed the application, contending that Cool Ideas was not 

registered as a home builder in terms of the Housing Act.  Subsequent to Mrs Hubbard’s 

contention, Cool Ideas registered as a home builder and argued that in any event at the time of 

executing the building works, it did so in cooperation with Velvori Construction, which was a 

registered home builder.  The High Court granted the application and made the arbitral award an 

order of court. 

 



Mrs Hubbard appealed to the Supreme Court of Appeal.  The majority upheld her appeal, stating 

that the purpose of the Housing Act is to protect consumers.  So, both Cool Ideas and Velvori 

Construction were required to be registered before taking up the building project.  The majority 

also held that enforcing the arbitral award would disregard what is clearly prohibited in law.  The 

dissenting judgment argued that Cool Ideas did not intentionally fail to register as a home builder 

and that not enforcing the award would be unjust.  Cool Ideas then applied to the 

Constitutional Court for leave to appeal against the majority judgment and order of the Supreme 

Court of Appeal. 

 

In the Constitutional Court, Cool Ideas submits that the arbitral award should be enforced.  This 

is required by the principle of party autonomy, which is rooted in the constitutional right to 

dignity.  Furthermore, Cool Ideas contends that certain words should be read into 

section 10(1)(b) of the Housing Act so that a builder is able to claim payment from a housing 

consumer even when they were not registered at the time the building contract was concluded; 

provided that when the claim is made they have registered accordingly.  This reading-in is 

required to ensure equity in building agreements and to protect against arbitrary deprivation of 

property.  Mrs Hubbard argues that leave to appeal should be refused because the constitutional 

issues are argued for the first time in this Court, which is prejudicial.  She further argues that a 

court’s enforcement of this arbitral award would be problematic because, if Cool Ideas were to 

receive payment of the award, this would constitute a criminal offence in terms of the Housing 

Act.  In any event, she argues that Cool Ideas’ rights have not been violated and that it does not 

have prospects of success in this Court. 

 


