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CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
 
 
In the matter between:    CASE NO. CCT 99/13 
 
 
COOL IDEAS 1186 CC    Applicant 
 
and 
 
HUBBARD, ANNE CHRISTINE   Respondent 
 
 
 
 

APPLICANT’S WRITTEN SUBMISSIONS 
 
 
INTRODUCTION 
 
 
1. On 26 August 2013 the Chief Justice directed the parties to file written 

submissions on the following issues: 

“(a) Whether the application for leave to appeal should be decided in 
terms of section 167(3) of the Constitution as amended by 
section 3 of the Constitution Seventeenth Amendment Act, 
which came into operation on 23 August 2013, or in terms of the 
section before its amendment; 

(b) If the former, whether apart from any constitutional matters, the 
application raises an arguable point of law on of general public 
importance, and the content of any possible point to that effect; 

(c)  Whether the judgment of the Supreme Court of Appeal 
implicates the applicant’s right of access to justice under section 
34 of the Constitution insofar as arbitration under the Arbitration 
Act 42 of 1965 is concerned; 

(d) Whether the provisions of section 10(1)(b) of the Housing 
Consumers Protection Measures Act 95 of 1998 constitute 
arbitrary deprivation of property in terms of section 25 of the 
Constitution and, if so, whether the applicant can properly raise 
the issue at this stage; 

(e) The merits of the appeal, in the event that leave to appeal is 
granted.” 
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2. The applicant’s submissions on the various issues can be summarised as 

follows (they are dealt with in particulars below.   

 

3. In respect of point (a) the applicant submits that the Constitutional Court may 

deal with the appeal in terms of section  167(3) after the advent of the 

seventeenth amendment to the Constitution.  However, on a proper 

interpretation of the new section 167(3), the Constitutional Court can deal with 

an appeal concerning a non- constitutional issue only where there has been a 

preceding application for leave to appeal.  In order to empower the 

Constitutional Court to deal in this matter with non-constitutional points of law 

that have arisen herein and which are of general public importance, it is 

incumbent upon the applicant to apply for leave to appeal.  The applicant has 

done so by applying for leave to amend its notice of motion to introduce, as an 

alternative to the relief already sought, leave to appeal on the legal non-

constitutional issues – should they not be deemed to be constitutional issues. 

(Copies of the application and supporting affidavit are attached hereto.) 

 
4. In respect of issue (b) the essential argument of the applicant is that if the 

issues concerning the proper interpretation of section 10(1)(b) of the Housing 

Consumers Protection Measures Act, 95 of 1998 (“the section”) do not 

constitute constitutional issues and if the “merger issues” relating to the 

arbitral award do not raise constitutional issues, they certainly raise points of 

law of general public interest which the Constitutional Court should consider. 

 
5. In respect of point (c) the applicant submits that the judgment of the majority 

of the Supreme Court of Appeal implicates the rule of law in that the effect of 

the judgment is that a party who obtained an award in arbitral proceedings 
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cannot utilise the coercive execution processes of the State to concretise the 

right.  In this sense the right to access to justice of the victor in the arbitral 

proceedings is rendered nugatory.  These points form part of the applicant’s 

existing application for leave to appeal to the Constitutional Court and should 

inform the interpretation of section 10(1)(b).    There is no attack on the 

constitutionality of the said section on the basis of section 34 of the 

Constitution.  There is an attack on the legality and thus the constitutionality of 

the findings of the Supreme Court of Appeal. 

 
6. Point 4 concerns the question whether section 10(1)(b) constitutes a 

deprivation of property, which is arbitrary.   

 
6.1 It has now been definitively established that a personal right for 

payment does constitute “property” under section 5 of the Constitution1 

and that, in principle, the right protected in the section is triggered. 

6.2 The impact of the section on a registered home builder is clearly to 

deprive the home builder from exercising its personal rights against the 

consumer and it consequently deprives the home builder of property 

under section 25 of the Constitution.   

6.3 The next question is whether deprivation is arbitrary.  On the one hand 

the purpose of the provision is to deter charlatans from building homes 

and in this manner to protect the public.  But, in cases like the present 

one these considerations simply do not apply:  The building was built 

by a registered home builder (Velvori) the project was properly enrolled 

                                            
1 See National Credit Regulator v Opperman 2013 3 SA 1 (CC) [57] to 64 which dealt with a 

common law enrichment claim which is in the nature of a personal right and not a real right.  The 
claim of a home builder against the consumer for payment of an outstanding contractual debt is also 
based on a personal right for payment and not a real right. 
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in terms of the legislation, Mrs Hubbard knew that the actual builder 

was Velvori and the applicant was a mere incidental builder.  The 

applicant was moreover completely bona fide and was unaware of the 

registration requirement when the contract was executed and when the 

applicant sought to find out from the relevant regulator whether the 

applicant should register, the applicant was told that it was not 

necessary to do so.  The applicant nevertheless registered as a home 

builder before her Ladyship Ms Justice Victor enforced the arbitral 

award.  In circumstances such as the present matter, the mischief that 

the legislation is aimed against is totally absent and the deprivation of 

the applicant’s right to be paid what the parties had bargained for in the 

contract is arbitrary.   

6.4 On the face of it, the applicant could have launched an attack on the 

constitutionality of section 101(1)(b). 

6.5 The problem that the applicant faces in this regard is, however, that it 

did not raise the unconstitutionality of the section in the High Court or 

the Supreme Court of Appeal and that the relevant Minister was not a 

party to those proceedings.  Although it has been pointed out that there 

can hardly be justification for an arbitrary act2, the Minister should have 

been given the opportunity to present evidence both on the 

arbitrariness point and on the justification of the section, if it is held not 

to pass constitutional muster.  This has not happened.   

                                            
2
 See paragraph [73] of the Judgment of Van der Westhuizen J in National Credit Regulator v 

Opperman 2013 2 SA 1 (CC) and the authorities referred to there. 
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6.6 Although the constitutionality of this section is not directly attached in 

the present application, all the legal aspects pertaining to the troika of 

property, deprivation and arbitrariness are raised in the application as it 

is. These considerations must inform the proper interpretation of 

section 10(1)(b).  

6.7 Because the constitutionality of the section seen from the perspective 

of section 25 of the Constitution has not been dealt with in the High 

Court or the Supreme Court of Appeal and because this issue was not 

brought to the attention of the relevant Minister, the applicant does not 

submit that it should be dealt with as a stand-alone issue in an appeal 

to the Constitutional Court but that the underlying issues of such an 

attack will be of fundamental importance for the proper interpretation of 

section 10(1)(c). 

7. In respect of point (e) the applicant submits that the appeal has reasonable 

prospects of success taking into account, particularly, that two judges (Victor J 

and Willis AJA) have interpreted section 10(1)(b) in such a way that the 

arbitral award is enforced. 

 
8. The particulars of these points are now dealt with in turn below. 

POINT (a) 

General 

9. Prior to its amendment, section 167(3) of the Constitution read as follows: 

“(3) The Constitutional Court – 
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(a) Is the highest court in all constitutional matters; 
 

(b) may decide only constitutional matters, and issues 
connected with decisions on constitutional matters; and 
 

(c) makes the final decision whether a matter is a constitutional 
matter or whether an issue is connected with a decision on a 
constitutional matter.” 

 
 

10. After its amendment the section reads: 

“(3) The Constitutional Court – 

(a) is the highest court in the Republic; and 
 

(b) may decide – 
 

(i) constitutional matters; and 
 

(ii) any other matter, if the Constitutional Court grants 
leave to appeal on the grounds that the matter raises 
an arguable point of law of general public importance 
which ought to be considered by that Court; and 

 
(c) makes the final decision whether a matter is within its 

jurisdiction. 
 
 

11. The amendment came into operation on 23 August 2013. 

 

12. Judgment in this matter was delivered by the Supreme Court of Appeal on 28 

May 2013.  The application for leave was brought on 17 July 2013.3 

 
13. The application for leave to appeal was thus pending when the amendment 

became effective. 

 
Presumption against retrospectivity 

14. The point of departure must be the classic presumption of our common law 

that a statute does not apply retrospectively4, or, to put it differently, statutes 

                                            
3
 The appellant seeks condonation for the late application for leave to appeal. 
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apply only prospectively.  The Constitutional Court has recognised this 

presumption as being valid for constitutional interpretation.5 

 
15. The presumption, however, yields to an express or implied legislative intention 

that the new statute deals with past matters.6 

 
The “procedure exception” 

16. The practical application of the presumption in certain cases is complicated by 

the “procedure exception” in terms of which a statute that deals with 

procedural matters applies to events that took place prior to the statute.7  The 

exception does not, however, apply to pending matters.8 

 
17. The mechanical operation of the classic rule has been criticized from various 

vantage points.  For example, the theoretical distinction between procedural 

and substantive law has been debunked9 and it has been recognised that it is 

not a true exception because procedural provisions pertain to proceedings 

initiated after their commencement, prospectivity, and that procedural 

measures do not have real retrospective effect.10 

 
 

                                                                                                                                        
4
 Retroactivity must be distinguished from retrospectivity.  A retrospective statute operates forwards in 

time thus only into the future.  Although it is prospective, it imposes new results in respect of past 
events.  “A retroactive statute changes the law from what it was; a retrospective statute changes the 
law from what it otherwise would be with respect to a prior event.”  Driedger 1978 Canadian Bv 
Review 264, 269 quoted by L M du Plessis in 25 Part 1 LAWSA 2 ed par 341. 
5
 Cf S v Mhlungu 1995 3 SA 867 (CC) [37] [38] and [66]. 

6
 Cf Rowallan Mansions (Pty) Ltd v McKenzie 1971 3 SA 653 (W) 657 A and National Director of 

Public Prosecutions v Carolus 2000 1 SA 1127 (SCA) [36],  Minister of Safety and Security v 
Molutsi 1996 4 SA 72 (A) 88 D. 
7
 Bezuidenhout v A A Mutual Insurance Association Ltd 1978 1 SA 703 (A) 709 E-F. 

8
 Minister of Public Works v Haffejee 1996 3 SA 745 (A) 755 C-D. 

9
 Unitrans Passenger (Pty) Ltd v Chairman National Transport Commission 1999 4 SA 1 (SCA) 

[15], per Olivier JA.  See also Marais JA in Minister of Public Works v Haffejee 1996 3 SA 745 (A) 
753 B-C and the minority judgment of O’Regan J in Veldman v Director of Public Prosecutions 
2007 3 SA 210 (CC) at [49] referring to Yew Bon Tew v Kenderaan Bas Mara [1982] 3 All ER 833 
(PC) 836b. 
10

 See Duvos (Pty) Ltd v Newcastle Town  1965 4 SA 553 (N) 555 A. 



8 
 

The flexible approach 

18. Given all of these troubles with the presumption and the procedure exception, 

our courts now focus not on the category of the statute but on the effect that 

the amendment has on the litigants.  It is a matter of fairness and equity.11  It 

is submitted that the correct methodology to determine the question posed in 

point (a) is:  First determine whether the amended section 167(3), in terms, or 

by implication, applies to pending applications for leave – this is a matter of 

interpretation; then consider whether the result of the said determination is fair 

and equitable in the circumstances. 

The interpretation of section 167(3)(b)(ii) 

19. Before the introduction of the new sub-section the Constitutional Court was 

both a court of first instance where parties had direct access to the 

Constitutional Court, and a court of appeal.  The Constitutional Court’s 

general jurisdiction consisted of three powers: 

19.1   The first was to deal with constitutional matters; 

19.2 the second was to deal with issues connected with decisions on 

constitutional matters; 

19.3 the third was to decide whether a matter was a constitutional matter or 

connected with a decision on a constitutional matter or not.12 

                                            
11

 Unitrans Passenger (Pty) Ltd v Chairman National Transport Commission 1999 4 SA 1 (SCA) 
[22]. 
12

 The powers granted to the Constitutional Court in section 167(4), (5) and (6) are all thoroughbred 
constitutional issues. 
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20. It is significant to note that the old section 167 did not eo nomine confer on the 

Constitutional Court the power or obligation to consider applications for leave 

to appeal as pre-condition for hearing appeals.  

  

21. Nothing has changed insofar as the powers of the Constitutional Court 

relating to constitutional matters are concerned.13  In respect of non-

constitutional matters, however, the following points regarding the powers of 

the Constitutional Court should be made: 

 
21.1   Non-constitutional matters can reach the Constitutional Court only by 

way of an appeal – there is no direct access in non-constitutional 

matters and the Constitutional Court is not a court of first instance in 

those cases. 

21.2 No litigant has the right to appeal to the Constitutional Court.  The right 

is limited to bringing an application for leave to appeal.   

21.3 The Constitutional Court is thus given the primary power or jurisdiction 

to deal with applications for leave to appeal in non-constitutional 

matters.  The power and, by necessary implication, the obligation to 

deal with applications for leave to appeal, is clearly distinguishable 

from the power to hear such appeals and logically must be exercised 

before the appeals are heard. 

21.4 Apart from the power to hear applications for leave to appeal, the 

Constitutional Court has the power to hear appeals on non-

constitutional matters. 
                                            
13

 However, the distinction between constitutional matters and issues connected with decisions on 
constitutional matters has been left out of the new section. 
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22. It is submitted that it is patently clear from the wording of the new subsection 

that it applies to all matters where leave to appeal had not been granted by 

the date of the promulgation of the new sub-section namely 23 August 2013.  

The effect  of this is that the new provision does not apply to any pending 

appeal i.e. where the Constitutional Court was seized with an actual appeal 

and not only an application for leave to appeal, that is, the matter had 

progressed beyond the preliminary “leave phase”. 

 

23. It is submitted that on the plain language of the new section the only 

requirement for the Constitutional Court to have jurisdiction to deal with an 

application for leave to appeal and then with an appeal on a non-constitutional 

point, is that there must be an application for leave to appeal that is 

considered by the Constitutional Court after 23 August 2013.  It does not 

matter that an application for leave to appeal on a constitutional issue was 

pending on 23 August 2013.  If it was, the Constitutional Court will have 

jurisdiction if the application is extended to include an application for leave to 

appeal on a non-constitutional matter.  If it was not, such an application may 

be brought as of right after the 23rd of August 2013. 

 
24. It is consequently submitted that the Constitutional Court should, in the 

circumstances of this matter, assume the jurisdiction to deal with non-

constitutional issues. 

 
25. This does not amount to the retrospective application of the subsection but to 

the prospective application thereof and this interpretation does not violate the 

presumption against retrospectivity at all. 
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Fairness and equity 

26. If the argument set out above is not accepted and it is determined that to 

grant leave to appeal to the applicant would constitute the retrospective 

application of the new section 167(3), it is submitted that justice and equity 

nevertheless require that it should be possible to grant to leave to appeal to a 

party in the position of the applicant on non-constitutional points and thus to 

apply the amendment retrospectively. 

 

27. In the first place, the applicant obtained an arbitral award in its favour.  The 

contractual debt that was owned by the respondent to the applicant merged 

into the award.14  Thereafter the award and the underlying contractual debt 

merged into the judgment of Victor J enforcing the award.  The applicant thus 

had twice perfected rights in its estate when the matter went to the Supreme 

Court of Appeal.  By upholding the appeal, these assets were destroyed.  

Justice and equity require a reconsideration of the loss causing event i.e. the 

judgment of the Supreme Court of Appeal. 

 

28. The Constitutional Court’s jurisdiction in non-constitutional matters is limited to 

matters where arguable points of law of general public importance are raised 

which ought to be considered by the Constitutional Court.  The Constitutional 

Court’s non-constitutional jurisdiction is thus limited to considering points of 

law and not issues of fact.  Moreover, the legal points have to be of general 

public importance.  It is submitted that not only justice and equity require that 

                                            
14

 “Merger” is a term used in the Common Law legal systems, and is descriptive of our judicial 
novation, cf Halsbury’s Laws of England 4 ed Vol 37 sv “Practice and Procedure” para 550.  On the 
role of a judgment on the underlying debt, see M V Ivanz Tirupati 2003 3 SA 104 (SCA) and the 
gloss it placed on Swadiff (Pty) Ltd v Dyke NO 1978 1 SA 928 (A) at 944.  See in general on this 
very complex issue Dale Hutchinson “Contracts embodied in order of Court: The legal nature 
and effect of a judgment by consent” Ellison Kahn ed The Quest for Justice 229 at 242 et seq. 
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such cases be dealt with by the Constitutional Court but that it is in the public 

benefit to do so and that the Constitutional Court should deal with such cases 

even if this would mean that the new section 167(3) is retrospectively applied.  

It is not only the interests of the instant litigants that are in issue, but the 

interests of the general public. 

 
29. In the result the determinative factor must be whether the non-constitutional 

case in question concerns a point of law of the gravity described in section 

167(3)(b)(ii).  For the reasons set out where we deal with the next point, it is 

submitted that the present matter falls squarely within the required category. 

 
Procedural issue 

30. The dilemma that the applicant faces in this application for leave to appeal is 

that it contends that the issues raised in the application are constitutional 

issues properly so speaking. On the other hand, one essential issue in the 

appeal concerns the interpretation of legislation and if it is held that the 

interpretation does not constitute a constitutional issue, then the  

interpretation must nevertheless concern a point of law: interpretation of a 

statute that raises a constitutional issue by necessary implication is a legal 

issue.  All statutory interpretation issues are legal issues but not all are legal 

issues.  On the applicant’s  understanding of the effect of the amendment of 

section 167(3), it is indeed a precondition for the Constitutional Court dealing 

with a non-constitutional appeal to first consider whether to grant leave to 

appeal, and leave should logically first be sought before the Constitutional 

Court can deal with such a matter.   
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31. The applicant has up to now not yet launched such an application.  There is 

consequently probably not an application for leave to appeal by the applicant 

on a non-constitutional point before the Constitutional Court and, to repeat the 

point made above, absent such an application the Constitutional Court may 

perhaps not deal with an appeal on such a point.  In order to clothe the 

Constitutional Court with the jurisdiction to deal with such a point and to 

ensure that the Constitutional Court may deal with the non-constitutional 

issues, the applicant has resolved to apply for leave to appeal on the non-

constitutional points. The application has been prepared and will be filed in 

due course.  A copy of the application supported by an affidavit is attached for 

ease of reference. 

 

32. It is submitted that the answer to the question  posed in point (a) is the 

following:  All applications for leave to appeal that have not been decided by 

the Constitutional Court on 23 August 2013 must be considered in terms of 

the amended section 167(3) of the Constitution.  This does, however, not 

mean that the Constitutional Court has jurisdiction over all non-constitutional 

points.  The Constitutional Court probably only has jurisdiction to hear appeals 

on non-constitutional issues where applications for leave to appeal on no-

constitutional points were brought. The applicant is at large to now bring an 

application for the Constitutional Court to deal with a non-constitutional point, 

which it is doing. 
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POINT (b) 

General 

33. The essential point raised in the present application concerns the proper inter- 

pretation of section 10(1)(b) of the Housing Consumers Protection Measures 

Act, 95 of 1998.  For the reasons set out in the application, it is submitted that 

the interpretation of the section is indeed a constitutional issue. 

 

34. Should it however, be determined that the interpretation of the section is not a 

constitutional issue, then it is submitted that the interpretation does indeed 

constitute an arguable point of law of general public importance. 

 
The interpretation attack on the SCA majority judgment 

35. Matters of statutory interpretation raise, by their very nature, legal issues.15 

 
36. The fact that the legal point concerning the interpretation of the relevant 

section is arguable appears from the very strong minority judgment of Willis 

AJA in the Supreme Court of Appeal.  It is submitted that his judgment is 

cogent, logical, magisterial in its ambit and convincing.   

 
37. The point concerning the interpretation of the relevant section is of general 

public interest.  There have been conflicting interpretations given to the 

consequences of section 10(1)(b) of the Housing Consumers Protection 

Measures Act16 (“the Housing Consumers Act”).  The High Courts, including 

                                            
15

 See KPMG Chartered Accountants (SA) v Securefin Ltd 2009 4 SA 399 (SCA). 
16

 On the one hand there is the judgment of Goldblatt J in IS+GM Construction CC v Tumner 2003 5 
SA 218 (W) to the effect that a plaintiff claiming payment under a contract which is subject to the Act 
must allege that it is a registered homebuilder as defined in the Act.  On the other hand there is the 
minority judgment of Willis AJA in the SCA at [34] where he found that “… non-registration as a 
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the Supreme Court of Appeal, have in general grappled with the 

consequences of contracts that are contrary to statutory provisions.  Different 

courts have come to different conclusions about the validity of contracts that 

were entered into in breach of the same statutory provision.  This is well 

demonstrated by the controversy regarding contracts entered into in breach of 

the Exchange Control Regulations.  In Oilwell (Pty) Ltd v Protech 

International Ltd17 Harms DP overturned a number of High Court decisions 

which held that a contract in breach with those regulations is void. 

 
38. The Constitutional Court has not yet had the opportunity to deal with the 

consequences of contracts that controvert statutory provisions.  A definitive 

finding in the present matter will give guidance to all the courts on how to deal 

with this complicated issue.  The present is an excellent test case.   

 
39. The majority of the Supreme Court of Appeal held that the applicant’s breach 

of the provision does not render the contract between the applicant and the 

respondent void.  If the contract is not void then it should follow that the 

contract is enforceable.  It is remarkable to contend that a valid contract is not 

enforceable.  An analysis of arguments that deliver such a startling result is 

required by the highest court in the land. 

The arbitral award attack on the SCA majority judgment 

40. The other aspect in the application for leave to appeal namely the role and 

effect of a judgment confirming an arbitral award is also, it is submitted, 

arguable, concerns a point of law and a matter of general public importance.   

                                                                                                                                        
homebuilder would not necessarily and in every instance result in a plaintiff not having a claim against 
its employer”. 
17

 2011 4 SA 394 (SCA). 
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41. In this regard the following points should be noted: 

41.1 A party who has received an award in his favour may apply under 

section 31(1) of the 1965 Arbitration Act for it to be made an order of 

court.  The section does not oblige the court to grant the application 

and there is thus a discretion that vests in the court. 

41.2 There has not yet been a definitive judgment on how a court should 

exercise this discretion.  The Constitutional Court  has not yet had the 

opportunity to deal with this fundamental aspect concerning alternative 

dispute resolution.  It is a matter of general public importance.   

41.3 In Clark v African Guarantee and Indemnity Co Ltd18 Gardiner J 

held that an award would not be made an order of court if the arbitrator 

had not proceeded in such a manner as to ensure a fair administration 

of justice between the parties, had misconducted himself, had been 

corrupt, had heard one party and refused to hear the other, or that 

there was a total absence of legal evidence to support the award.  Over 

the years other grounds of objection to awards have received 

consideration such as the arbitrator wrongly delegating his authority19, 

the award not finally disposing of the dispute20, the award being 

ambiguous, invalid, unenforceable or not signed21, the arbitrator not 

                                            
18

 1915 CPD 68. 
19

 Maladry v De Koning 1905 TS 528.  
20

 First South African Star-Bowkett Building Society v Davis 1908 TH 177. 
21

 Achmed Mahomed v Noor Mahomed Ahamed and Ebrahim Ahamed 1910-17 GLL 388, South 
African Evangelisation and Missionary Trust v Gumbi 1975 3 SA 636 (D) and Friedman v 
Mendes 1976 4 SA 734 (W). 
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allowing the parties to be present22, the arbitrator not being qualified to 

deal with the arbitration23 or the arbitrator misconducting him or 

herself24.  The approach of our courts to making awards orders of court 

is dealt with extensively by R H Christie “Arbitration: Party 

Autonomy or Curial Intervention” in 1994 SALJ 55225.  Christie 

specifically points out that section 31(1) of the Arbitration Act does not 

give any guidance to the circumstances under which a court will refuse 

to make an arbitral award an order of court and he suggests that the 

grounds for refusing to make an arbitral award an order of court that 

are spelt out in the Recognition and Enforcement of Foreign Arbitral 

Awards Act26 may give guidance because section 4 of the said Act is 

based on international practice namely article 36 of the United Nations 

Commission on International Trade Law (UNCITRAL) Model Law.  

Section 4(1) deals with the circumstances when a court may refuse to 

grant an application for an order of court.  The list reads as follows: 

  “(a) the court finds that – 
 

(i) a reference to arbitration is not permissible in the 
Republic in respect of the subject-matter of the 
dispute concerned; or 
 

(ii) enforcement of the award concerned would be 
contrary to public policy in the Republic; or 

 
(b) the party against whom the enforcement of the award 

concerned is sought, proves to the satisfaction of the 
court that – 

 
(i) the parties to the arbitration agreement concerned 

had, under the law applicable to them, no capacity 
to contract, or that the said agreement is invalid 

                                            
22

 Achmed Mahomed v Noor Mahomed Ahamed and Ebrahim Ahamed 1910-17 GLL 388. 
23

 M M Fernandez (Pty) Ltd v Mahomed 1986 4 SA 383 (W). 
24

 M M Fernandez (Pty) Ltd v Mahomed 1986 4 SA 383 (W). 
25

 At 562 to 564 R H Christie deals with applications to have awards made orders of court. 
26

 40 of 1977, section 4. 
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under the law to which the parties have subjected 
it or of the country in which the award was made; 
or 
 

(ii) he did not receive the required notice of the 
appointment of the arbitrator or of the arbitration 
proceedings concerned or was otherwise not able 
to present his case; or 

 
(iii) the award deals with a dispute not contemplated 

by or falling within the provisions of the relevant 
reference to arbitration, or that it contains 
decisions on matters beyond the scope of the 
reference to arbitration: Provided that if the 
decisions on matters referred to arbitration can be 
separated from those on matters not so referred, 
that part of the award which contains decisions on 
matters referred to arbitration may be made an 
order of court under section 2(1); and 

 
(iv) the award has not yet become binding on the 

parties, or has been set aside or suspended by a 
competent authority of the country in which, or 
under the law of which, the award was made.” 

 
 
41.4 It would appear that the only basis on which a court will refuse to 

enforce an arbitral award is where the process before the arbitrator 

was flawed for some reason or the other.  The court will not interfere 

with an arbitral award if the court determines that the award is wrong.  

The adage is that an arbitrator has a “right to be wrong”.27  Moreover, 

the arbitrator is duty-bound to decide the issues that are placed before 

him or her, and he can decide no other28.  If a locus standi issue is not 

raised before the arbitrator, the arbitrator had no right to decide the 

issue and a court may then not deal with the issue and refuse to 

enforce the award for this reason alone.  It has nothing to do with the 

fairness of the process before the arbitrator but with the merits of the 

arbitrator’s finding.  The autonomy of a private arbitration has been 

                                            
27

 See Telcordia Technologies Inc v Telkom SA Ltd 2007 3 SA 266 (SCA) [85]. 
28

 See Hos+Med Medical Aid Scheme v Thebe ya Bopelo Healthcare Marketing and Consulting 
(Pty) Ltd 2008 23 SA 608 (SCA). 
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forcefully confirmed by the Constitutional Court in Lufuno Mphaphuli 

and Associates (Pty) Ltd v Andrews29. 

41.5 The contractual rights that the applicant had against the respondent for 

payment under the contract ceased having any independent existence 

and were merged into the arbitral award with the effect that the 

applicant could no longer sue on the underlying contract but only on 

the arbitral agreement, which the applicant did by applying for the 

enforcement of the award in terms of section 31 of the Arbitration Act.  

The arbitral award was not a step in a simple debt collection process, it 

did not simply support the underlying agreement but novated the debt 

that arose from the contract. 

41.6 It is a matter of fundamental public importance to determine, for once 

and for all, what the obligations of a court are when faced with an 

arbitral award where the proceedings were fair and passed 

constitutional muster and whether a court has any discretion to enforce 

the award where there was no procedural flaw and whether the debt of 

the respondent in the arbitration is owing ex debito justitiae.  A court 

has no discretion to grant judgment where a party has a demonstrated 

a right.30 

42. It is consequently submitted that insofar as these issues are not constitutional 

issues, they raise arguable points of law of general public importance. 

 

                                            
29

 2009 4 SA 529 (CC). 
30

 … 
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POINT (c) 

43. The reason why the applicant in the first place applied to the High Court for 

the enforcement of the arbitral award was to be able to avail itself of the 

power of the State to enforce judgments.  The arbitration was private and the 

arbitrator had no power to enforce the award. 

 

44. Section 34 of the Constitution provides that everyone has the right to have 

any dispute that can be resolved by application of law decided in a fair public 

hearing before a court or, where appropriate, another independent and 

impartial tribunal or forum.  The question at this point is not whether the 

arbitration proceedings constituted an independent and impartial tribunal or 

forum or whether they were fair but whether the decision of the Supreme 

Court of Appeal impeded on the appellant’s right to have the award that was 

obtained in alternative dispute resolution proceedings enforced.  The 

applicant thus did not take a dispute that could be resolved by the application 

of law to the High Court in terms of section 31 of the Arbitration Act; the 

applicant merely approached the High Court for an order enforcing the award.  

There was no dispute that the High Court had to resolve. There is for example 

no indication in the judgment of the Supreme Court of Appeal that the award 

should not have been enforced because of a procedural irregularity in the 

arbitration. 

 

45. The function that the court fulfils when it has to consider an application in 

terms of section 31(1) of the Arbitration Act is extremely limited.  For a court to 

refuse to enforce an award because the court believes that the arbitrator got 

the award wrong would be for the court to refuse the applicant access to 
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justice and the applicant is then left with a brutum fulmen.  This is a failure of 

justice, a failure of the rule of law.   

 
46. It is consequently submitted that the Supreme Court of Appeal implicated the 

applicant’s right of access to justice under section 34 of the Constitution and 

that the Supreme Court of Appeal overturning the enforcing judgment 

constituted an infringement of the rule of law. 

POINT (d) 

47. Where one person undertakes to build a home for another person against the 

payment of a certain amount, and the builder performs all its duties and 

delivers a home to the other party, the builder is, all things being equal, 

entitled to its payment.  It has an asset in its estate namely a personal right 

against the other party.  This personal right has a value that can be expressed 

in money.  It can be alienated.  Although it is a personal right, it is “property” 

for the purposes of section 25 of the Constitution.31 

 

 
48. It is furthermore submitted that it goes without saying that section 10(1)(b) of 

the Housing Consumers Act constitutes a deprivation of the aforesaid  

property.  But for the section the applicant would have had an enforceable 

claim.  All the applicant has (assuming that the contract is not void) is an 

unenforceable claim.  A vital quality of the applicant’s right is thus destroyed 

by the Supreme Court of Appeal’s interpretation of the section.  

 
49. The essential question is whether the deprivation of the said property is 

arbitrary.  In First National Bank of SA Ltd v Commissioner, South 

                                            
31

 See National Credit Regulator v Opperman 2013 2 SA 1 (CC) 19 D to 21 B. 
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African Revenue Service32 the Constitutional Court held that a deprivation of 

property is arbitrary as meant by section 25 when the “law” referred to in 

section 25(1) does not provide sufficient reason for the particular deprivation.  

“Sufficient reason” is determined by taking a number of factors into account, 

the: interplay between variable means and ends, the nature of the property in 

question and the extent of its deprivation.”33 

 
50. There may also be circumstances, when “sufficient reason” has been 

established by a rational relationship between means and ends but it may in 

other circumstances be established by a proportionality evaluation, closer to 

that required by section 36(1) of the Constitution. 

 
51. The Constitutional Court specifically held that whether there is sufficient 

reason to warrant a deprivation is a matter to be decided on the relevant facts 

of a particular case.  In the FNB case the Constitutional Court argued as 

follows in determining that the deprivation in issue was not arbitrary:  

 
“Here the end sought to be achieved by the deprivation is to exact 
payment of a customer’s debt.  This is a legitimate and important 
legislative purpose, essential for the financial wellbeing of the country and 
the interest of all its inhabitants.  Section 114, however, casts the net far 
too wide.  The means it uses sanctions the total deprivation of a person’s 
property under circumstances where  

 
(a) such a person has no connection with the transaction giving rise to the 

customer’s debt; 
 

(b) where such person also has no connection with the customer’s debt; 
and 

 
(c) where such person has not transacted with or placed the customer’s 

debtor in possession of the property under circumstances that have 
induced the Commissioner to act to his detriment in relation to the 
incurring of the customer’s debt.”34 

                                            
32

 2002 4 SA 768 (CC) [100]. 
33

 Or is procedurally unfair. 
34

 At [108].  The same reasoning was followed in National Credit Regulator v Opperman 2013 2 SA 
1 (CC) [65] to [72]. 
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52. In the present matter it is submitted that the section is indeed arbitrary.  It is 

not concerned with the quality or integrity of the building that is delivered.  It 

penalizes bona fide builders who do not register themselves because of 

ignorance not as could be expected, by imposing penalties on them, but by 

depriving them of their commercial rights against consumers.  The net effect 

of the deprivation is to land a windfall in the lap of a consumer who knowingly 

breaches a contract.   

 

53. The second question raised in this point is whether this issue can be raised at 

this point.  It is submitted that it could.  In the first place it is a legal point that 

arises from the judgment of the Supreme Court of Appeal.  Secondly, the 

point has already effectively been raised in the argument of the applicant to 

the effect that words should be read into the section or that it should be read 

down.  The essential issue of arbitrariness has been addressed in the 

application for leave to appeal.  Moreover, the fact that the Supreme Court of 

Appeal did not consider this point is not an absolute bar to the Constitutional 

Court doing so.  The mere fact that the constitutional dimensions of a point of 

law were not raised in the High Court or the Supreme Court of Appeal is not 

by itself a bar  to the Constitutional Court considering the legal point.  In 

essence the question whether the Constitutional Court will consider such a 

point is one of fairness.35 

 
54. However, the point was not raised as such in the courts below.  It may thus 

not be justiciable in terms of the practice of the Constitutional Court.  This 

does not mean that section 25 of the Constitution and the consequences of 

                                            
35

Per Justice Yacoob in Everfresh Market Virginia v Shoprite Checkers 2012 1 SA 256 (CC) at 
[27]. 
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the section are irrelevant for the interpretation of section 10(1)(b) of the 

Housing Consumers Act.  Section 25 must inform the interpretation of section 

10(1)(b). 

POINT (e) 

55. It is submitted that for the reasons set out above the applicant enjoys 

particularly strong prospects of success on appeal. 

 

56. In the first place it must be emphasised that two judges have already found in 

favour of the applicant on the primary question whether the applicant is 

entitled to payment notwithstanding the provisions of section 10(1)(b) of the 

Housing Consumers Act. 

 
57. In the second place, the majority judgment of the Supreme Court of Appeal is 

not free from criticism and the pivotal finding of the Supreme Court of Appeal 

concerning the consequences of a contract in breach of a statute contradict 

other findings by the Supreme Court of Appeal in similar cases. 

 
58. The arbitration issue is to a certain extent res nova and, given the strong 

recognition of the principle of party autonomy in arbitrations that the 

Constitutional Court has accepted, there are reasonable prospects that the 

Constitutional Court will uphold the argument that a High Court has no 

business to enquire into any matter pertaining to an arbitration other than, 

speaking generally, the fairness of the process36 when the court considers an 

                                            
36

 This is the only consideration for non-recognition relevant to this case.  Other reasons that a 
respondent may raise to avoid the court making the award an order include a finding that the award is 
contra bonos mores – the enforcement of a debt is not of this sort.  A court will not make an award on 
an illegal contract an order of court – but the contract in casu is not void for illegality, this the SCA has 
expressly held.  The boni mores is a peculiarly constitutional issue. 
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application in terms of section 31(1) of the Arbitration Act.  If the point of non-

registration is to be raised, it should be raised in the arbitral proceedings and 

if it is not used in those proceedings, it is lost. 
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