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IN THE CONSTITUTIONAL COURT  
REPUBLIC OF SOUTH AFRICA 

 
 
In the matter between:    CASE NO. CCT 99/13 
 
 
COOL IDEAS 1186 CC   Applicant/Appellant 
 
and 
 
HUBBARD, ANNE CHRISTINE  Respondent 
 
 
 

HEADS OF ARGUMENT OF APPELLANT 
 
 
THE DIRECTIVES OF THE CHIEF JUSTICE 
 

1. On 27 September 2013 the Chief Justice directed the parties to 

lodge heads of argument on both the application for leave to 

appeal and the merits of the appeal. 

2. For purposes of ease of reference  the applicant for leave to 

appeal (who will be the appellant should leave to appeal be 

granted) is referred to herein as “Cool Ideas” and the respondent 

as “Mrs Hubbard”. 

Application for leave to appeal: jurisdiction 

3. An initial question that has to be considered in respect of the 

application for leave to appeal is whether the jurisdiction of the 

Constitutional Court with respect to this matter is as it was before 

the amendment of section 167(3) of the Constitution of the 
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Republic of South Africa, 1996 or as it is thereafter.  Prior to the 

amendment, the Constitutional Court was a specialist court and it 

was the highest court only in constitutional matters.  After the 

amendment, the Constitutional Court is the highest court in South 

Africa.  Its jurisdiction has been extended from determining 

constitutional matters to matters where there are questions of law 

of general public importance and that ought to be decided by the 

Constitutional Court.1 For the reasons that follow, we submit that it 

does not matter because the case concerns constitutional issues.  

4. The present application and appeal concern the interpretation of 

two different pieces of legislation.  The first is section 10 of the 

Housing Consumers Protection Measures Act, 95 of 1998 (“the 

HCPM Act”). The second is section 31 of the Arbitration Act, 42 of 

1965.   

5. The interpretation of section 10 of the HCPM Act is policy laden 

and thus constitutionally relevant because (as Mrs Hubbard 

argues) the effect of the section would be to divest a person who is 

not registered in terms of the section of the right to receive 

consideration for work done from a home owner.  (Cool Ideas has 

a different interpretation of the section.)  Section 25 of the 

                                            
1
 The jurisdiction of the Constitutional Court is contained in section 167(3) of the Constitution.  It was 

amended by section 3 of the Constitution Seventeenth Amendment.  After the amendment of section 
167(3) the Constitutional Court still has limited jurisdiction; its jurisdiction now extends only to 
constitutional issues and cases where there are legal issues of general public importance.  The 
Constitutional Court apparently does not have jurisdiction over matters that fall outside these 
parameters, such as matters that are to be decided purely on their facts and do not raise 
constitutional issues or important legal questions. 
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Constitution thus directly impacts on the interpretation of section 

10 of the HCPM Act.  The interpretation of section 10 is thus 

clearly a constitutional issue. The same holds true for the 

interpretation of section 31 of the Arbitration Act.  The 

interpretation of this section is policy laden because it is dependent 

on the reach of section 34 of the Constitution.   

6. In any event, we submit that the question whether there is a 

constitutional issue has been settled by precedent. In Lufuno 

Mphaphuli and Associates (Pty) Ltd v Andrews2 the 

Constitutional Court considered the constitutionality of the setting 

aside of arbitral awards.  (In the present case the reverse situation 

namely the enforcement of arbitral awards is in issue.)  In Lufuno 

Mphaphuli’s case Kroon AJ held that there were constitutional 

matters in issue because that case “involves the interpretation of 

section 34 of the Constitution and its application to arbitrations”.  

Furthermore: “Allied thereto is the question of the correct approach 

to the grounds of review set out in section 32(1) of the Arbitration 

Act properly interpreted in the light of the right to a fair and 

impartial hearing guaranteed in section  34 of the Constitution”.  

He also found that a constitutional matter was raised because “the 

role of the courts in confirming or setting aside arbitration awards 

                                            
2
 2009 4 SA 529 (CC). Kroon AJ gave the minority judgment. However, the majority agreed that a 

constitutional issue was raised. 
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involves the administration of justice, and that too is a 

constitutional issue”.  In this regard he held that “the matter is not 

affecting only the parties to this particular dispute, but it concerns 

the administration of justice generally”.3  Kroon AJ also held that 

the failure of the Supreme Court of Appeal properly to consider 

constitutional imperatives meant that a constitutional issue was 

involved.  “At the very least, the question is an issue connected 

with the constitutional matters referred to above.”4  Kroon AJ also 

had no difficulty in finding that it was in the interests of justice to 

grant leave to appeal and in [30] he said: 

“The matter is of obvious importance to the parties.  However 
it has implications that goes substantially beyond the narrow 
interests of the parties.  As already recorded, the matter also 
concerns the administration of justice generally; and it does 
so in an area that is extremely important in the commercial 
world: recourse to arbitration proceedings to resolve disputes 
is extensive and is increasing. … It may be noted that while 
Mphaphuli did not in explicit language advert to a 
constitutional issue in the High Court or the Supreme Court 
of Appeal, the aspects invoked by it, by their nature, raised 
the Constitutional issues referred to.”5   
 

7. We consequently submit that it does not matter whether the 

present appeal is decided in terms of section 167(3) of the 

Constitution as it was prior to the Seventeenth Amendment or 

thereafter because the determination of the appeal will require 

constitutional matters to be considered. 

                                            
3
 Paragraph [25].   

4
 [29]. 

5
 [30]. 
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8. However, the matter certainly also concerns questions of law  of 

general public importance that ought to be considered by the 

Constitutional Court.  The matters that have to be determined 

concern the interpretation of the HCPM Act and the Arbitration Act 

and the interpretation of a statute is per se a matter of law.  The 

quality of the legal questions in issue (i.e. that they are of general 

public importance and should be dealt with by the Constitutional 

Court) will manifestly appear once the issues have been explained.  

We submit that the legal issues are indeed arguable. 

9. We thus submit that leave to appeal should be granted. 

Sequence of argument 

10. We first of all give a broad overview of the common cause facts. 

We next turn to the constitutional, legal and factual issues 

pertaining to section 31 of the Arbitration Act, read with section 34 

of the Constitution. We then turn to a consideration of the factual, 

legal and constitutional issues pertaining to section 10 of the 

HCPM Act, read with section 25 of the Constitution. 

COMMON CAUSE FACTS 

11. Cool Ideas is a property developer.  It sold a subdivided property 

to Mrs Hubbard.  Cool Ideas does not carry on business as a 
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building contractor.6  However, Cool Ideas agreed to construct a 

dwelling and staff quarters (“the works”) for Mrs Hubbard on the 

property that she bought from Cool Ideas.   Cool Ideas and Mrs 

Hubbard then entered into a building contract to regulate their 

various rights and obligations.   

12. The contract contained an arbitration clause that read: 

“Any dispute arising between the parties out of and during 
the currency of the Contract or upon termination thereof may 
be referred to Arbitration.” 
 
 

13. Cool Ideas, in turn, appointed a professional building contractor to 

execute the works.  This was Velvori Construction CC (“Velvori”). 

14. The  contract between Mrs Hubbard and Cool Ideas was 

substantial.  Seen from one perspective it consisted of two parts: 

The first was that Cool Ideas had to execute the defined building 

works for which it was in turn entitled to be paid a fee of 

R1 875 000,00. The second was that Cool Ideas would purchase 

certain items chosen by Mrs Hubbard for Mrs Hubbard.  These 

                                            
6
 In his founding affidavit in the application for leave to appeal Jozua Francois van Dyk states the 

following in paragraph 39 (at the top of paginated page 17): 
“Cool Ideas did not carry on the business of a home builder, it did not give itself out as a home 
builder, did not solicit business from the general public.  It merely sold the property that it had 
developed to Mrs Hubbard and as an incidental service agreed to build a home for her.” 
He continues: 
“This section does not prevent such a contract but merely determines that an incidental builder (such 
as Cool Ideas) may not receive consideration in terms of the building contract unless it is registered 
as a home builder.  Registration is only required for the receipt of payment (consideration) and not 
construction of the building.” 
In her answering affidavit Mrs Hubbard takes issue with the statement that Mrs Hubbard knew that 
Velvori would do the actual building work.  This denial seems to be facile because Mrs Hubbard 
referred to Velvori in the arbitral proceedings that she instituted.  But, nothing turns on this point: Mrs 
Hubbard does not deny that Cool Ideas did not carry on business as a home builder and she 
concentrates on the point that Cool Ideas had a contract for the building of a home for her.  This is not 
a controversial point. 
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were “personal choice items” (referred to herein as “PC items”).  

An amount of R820 000,00 was allocated for this purpose in the 

contract. The sum of these two parts of the contract was 

R2 695 000,00. 

15. Velvori executed the works.  During the course of the project Mrs 

Hubbard paid R2 426 040,00 to Cool Ideas.  When the trouble 

began a balance of R268 960,00 was outstanding on the original 

contract price. 

16. The amount payable to Cool Ideas was affected by two events.  

First, there were extensions to the original works.  Second, Mrs 

Hubbard required substantially more, and more expensive, PC 

items to be purchased for her by Cool Ideas than was originally 

envisaged in the building contract.  The PC items overshot the 

allocated R820 000,00 by some R500 000,00. 

17. Mrs Hubbard was not satisfied with the quality of work that Velvori 

had completed.  She triggered an arbitration in terms of the 

building contract.  She and Cool Ideas entered into a further 

arbitration agreement. 

18. Mrs Hubbard brought three claims against Cool Ideas. The first 

was alleged remedial costs. The second was to pay her for having 

had to forfeit occupation of the dwelling during the period that the 

remedial works were undertaken. The third (R170 000,00) was a 

claim for penalties for the late completion of the project. 
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19. In turn, Cool Ideas had three groups of counterclaim. The first was 

for variations and additions to the original building. The second 

was for over-expenditure on PC items. The third was for the 

balance of the contract price, viz R268 000,00. 

20. The parties appointed an arbitrator to determine the disputes 

between them. The arbitration agreement (referred to in paragraph 

17) spelt out the powers of the arbitrator in some particulars.  The 

arbitrator was, specifically, instructed to determine each of the 

issues that the parties would raise in their respective “statement of 

issues”.  The parties thus gave the arbitrator a very clear mandate:  

They would decide what the issues were, he had to decide them. 

The arbitrator could not, himself, decide what issues were to 

determine.  Neither of the parties could prevent the other from 

bringing an issue to the arbitrator for determination. 

21. The arbitrator received written and oral evidence.  He considered 

the evidence and issued an award of 106 pages.  (A summary of 

his findings appears in paragraph 31, page 100 to 105, of his 

award.) It appears that the arbitrator dealt with each of the issues 

raised by Mrs Hubbard in detail and he allowed some and 

disallowed others.  He allowed R134 407.00 for the remedies 

claims. He allowed some relocation costs and penalties in the sum 

of R170 000,00.  The total amount allowed was R355 233,00. In 
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respect of the claims of Cool Ideas the arbitrator allowed 

R181 213,00 for variations and R1 275 261,00 for PC items.   

22. As remarked above, an amount of R268 960,00 was still 

outstanding on the original contact price. The penalties and the 

remedial costs of R134 407,00 have to be set off against that 

balance to determine the amount of the original contract price that 

the arbitrator actually ordered Mrs Hubbard to pay. If this is done, it 

is clear that the amount owing to Cool Ideas on the contract 

(R268 960,00) was extinguished by the penalties and damages 

claims that were awarded to Mrs Hubbard. The balance payable 

viz R550 211,00 was thus not an order to pay consideration under 

the original contract but chiefly to recompensate Cool Ideas for the 

PC items that it bought for Mrs Hubbard. 

23. The registration of Cool Ideas in terms of section 10 of the HCPM 

Act was not raised in the arbitration, and the arbitrator, quite 

correctly – taking his mandate into account - did not deal with this 

aspect in his award. 

24. Mrs Hubbard refused to pay the amount of the award to Cool Ideas 

and Cool Ideas brought an application in terms of section 31 of the 

Arbitration Act for the enforcement of the award.  During these 

proceedings Mrs Hubbard, for the first time, raised the issue of the 

non-registration of Cool Ideas in terms of section 10 of the HCPM 

Act.   
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25. Broadly speaking, a “home builder” as defined in the Act must in 

terms of section 10 of the HCPM Act be registered in terms of the 

act. Moreover, each building project has to be “enrolled” in terms 

of section 14 of the HCPM Act.  Fees are payable upon the 

registration of a home builder and the enrolment of a project. 

Velvori was duly registered as a home builder. The project was 

enrolled in terms of section. Due to ignorance, Cool Ideas was not 

originally registered.  When Cool Ideas learnt that the registration 

point was taken by Mrs Hubbard, Cool Ideas caused itself to be 

registered. It thus always complied with all the criteria for 

registration. 

26. The application for the enforcement of the arbitral award came 

before Victor J.  It must be stressed that when Victor J dealt with 

the matter, Velvori and Cool Ideas were both registered as a home 

builders and the project was duly enrolled.  Victor J granted the 

order that was sought. 

27. Mrs Hubbard took the matter further and the Supreme Court of 

Appeal in due course overturned the finding of Victor J (per 

Ponnan JA).  Willis JA dissented. 

SECTION 31 OF THE ARBITRATION ACT READ WITH SECTION 34 
OF THE CONSTITUTION 
 
Introduction 
28. The principal enquiry in respect of section 31 of the Arbitration Act 

read with section 34 of the Constitution concerns the principle of 
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party autonomy in voluntary arbitrations.7  More pertinently, the 

question is whether a court may refuse to make an arbitral award 

an order of court in terms of section 31 of the Arbitration Act on the 

ground that a statutory provision which was neither raised nor 

considered in the arbitration precludes the applicant from receiving 

payment from the respondent.   

29. This question presupposes that the section 31 applicant was 

indeed not entitled to payment and the question focuses on the 

reach of the court’s powers in enforcement matters.  This is a 

policy laden question in an area of law that has not yet finally 

crystallized.  There is, insofar as we have been able to determine, 

no clear authority in our law on the question that has arisen in this 

case but, we submit, the question is clearly regulated by firm 

principles of law. 

30. If the answer to the first question is that the court may not refuse to 

enforce an arbitral award in these circumstances, it should be the 

end of the case and the appeal must succeed. 

Section 31(1) of the Arbitration Act 

31. Section 31(1) of the Arbitration Act reads as follows: 

 
 

                                            
7
 See for example R H Christie Arbitration: Party Autonomy or Curial Intervention: The Historical 

Background 1994 SALJ 143.  These heads of argument do not deal with compulsory arbitrations 
where the principle of party autonomy does not apply at all or where it is curtailed. 
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“Award may be made an order of Court 
(1) An award may, on the application to a court of competent 

jurisdiction by any party to the reference after due notice to 
the other party or parties, be made an order of court.” 

 
 

32. Section 31(1) is couched in the language of discretion, indicated 

by the permissive “may”.  It has indeed been held that the court 

has the discretion whether or not to enforce an arbitral award.8 

33. The problem is not the classification of the nature of the function 

that the court fulfils when it contemplates an enforcement 

application (exercises a discretion), the problem concerns the 

ambit of the discretion.  The question is really whether it is an 

open-ended discretion or one that is circumscribed.  For the 

reasons set out below we submit that it is an extremely narrow 

discretion, that the court will not refuse an application for 

enforcement unless the arbitral agreement was void or the 

proceedings conducted in a repugnant manner. The court adopts 

this approach out of deference to the tribunal, which deference is 

informed by the principle of party autonomy. 

34. There are a number of factors that co-determine the ambit of the 

discretion. We deal with them in turn.  

 

 

                                            
8
 See for example MV Cos Prosperity Phoenix Shipping Corporation v DHL Global Forwarding 

SA (Pty) Ltd 2012 3 SA 381 (WCC) [31].   
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The policy issue 

35. Although the Constitutional Court has not yet dealt with the 

philosophy underlying section 31 of the Arbitration Act, it has done 

so in respect of section 33, which deals with the powers of the 

court to set aside an arbitral award. (As we point out below section 

33 may be seen to be the flipside of section 31, section 31 dealing 

with the enforcement of an arbitral award, section 33 with the 

setting aside of an arbitral award). The judgment in issue is the 

majority judgment of O’Regan ADCJ in Lufuno Mphaphuli9. The 

philosophical approach to and the constitutional evaluation of the 

inter-relationship between court and tribunal undertaken in respect 

of section 33 should apply mutatis mutandis to section 31. 

36. O’Regan ADCJ subjected the approach of the law to arbitrations to 

a thorough analysis and concluded that section 34 of the 

Constitution10 does not ipso facto apply to private arbitrations11.  In 

                                            
9
 2009 4 SA 529 (CC).  Three judgments were handed down.  The majority judgment was by O’Regan 

ADCJ and was supported by Langa CJ, Mogoro J, Van der Westhuizen J and Yacoob J.  The main 
majority judgment was by Kroon AJ supported by Nkabinde J and Jafta AJ.  Ngcobo J delivered a 
judgment in which he supported the principles set out in the judgment of O’Regan ADCJ but differed 
on whether leave to appeal should be granted because the constitutional issue that required 
consideration and determination had not been fleshed out in the High Court or the Supreme Court of 
Appeal. 
10

 “34 Access to courts 
Everyone has the right to have any dispute that can be resolved by the application of law 
decided in a fair public hearing before a court, or where appropriate, another independent and 
impartial tribunal or forum. 

11
 Not as a result of the parties waiving their section 34 rights but because they choose not to exercise 

those rights, see [216] of the Lafuno judgment and, in particular, footnote 29.  In this respect O’Regan 
ADCJ rejected the approach of the European Court of Human Rights as set out in Suovaniemi v 
Finland ECH case no 31737/96, 23 February 1999 that was followed by Harms DP in Telcordia 
Technologies Inc v Telkom SA Ltd 2007 3 SA 266 (SCA) [47] to [48]. 
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paragraph [235] of her judgment, O’Regan ADCJ summarised her 

investigations as follows:  

“To return to the question of the proper interpretation of 
s33(1) of the Arbitration Act in the light of the Constitution.  
Given the approach not only in the United Kingdom (an open 
and democratic Society within the contemplation of s39(2) of 
our Constitution), but also the international law approach as 
evinced in the New York convention (to which South Africa is 
a party) and the UNCITRAL Model Law, it seems to me that 
the values of our Constitution will not necessarily best be 
served by interpreting s33(1) in a manner that enhances the 
power of the courts to set aside private arbitration awards.  
Indeed, the contrary seems to be the case.  The international 
and comparative law considered in this judgment suggests 
that courts should be careful not to undermine the 
achievement of the goals of private arbitration by enlarging 
their powers of scrutiny imprudently.  Section 33(1) provides 
three grounds for setting aside an arbitration award:  
Misconduct by an arbitrator; gross irregularity in the conduct 
of the proceedings; and the fact that an award has been 
improperly obtained.  In my view, and in the light of the 
reasoning in the previous paragraphs, the Constitution would 
require a court to construe these grounds reasonably strictly 
in relation to private arbitration.” 
 

37. For the contemplative lawyer the concept of party autonomy is a 

manifestation of “the most comprehensive of rights and the right 

most valued by civilized men” namely “the right to be left alone”12 

or to put it in the language of the Constitution, the right to dignity.13  

It is submitted that party autonomy in the conclusion of contracts, 

including contracts about the determination of disputes between 

the parties to contracts, is as much a manifestation of the  

                                            
12

 Brandeis J coined this phrase in Olmstead v United States 277 US 438, 478 (1928). 
13

 See e.g. National Coalition for Gay and Lesbian Equality v Minister of Justice 1999 1 SA 6 
(CC) [116] where it was pointed out that the right is not just a negative right to occupy a private space 
free from Government intrusion, but as a positive right to get on with your life, express your 
personality and make fundamental decisions about your intimate relationships without penalisation. 
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constitutional right of dignity as is private sexual acts between 

consenting adults or police intrusions into the private sphere or 

discovery procedures in civil procedure.14 

38. We submit that the right to enter into a contract which includes the 

right to decide how the disputes under the contract should be 

determined are fundamental rights and that the State has no 

business to interfere with these private arrangements, hence the 

principle of non-interference by the State in arbitrations; the 

principle of party autonomy. 

39. The policy of the law must thus be that the section 31 discretion is 

extremely narrow with the result that a judge should defer to the 

parties who appointed the arbitrator, “warts and all” and who 

should live by their contract.  An award made by an arbitrator in a 

duly constituted voluntary arbitration and which was conducted 

according to the rules that the parties made is as much a 

consensual act as the making of a contract and, pacta sunt 

servanda. 

International law 

40. The approach in international law to the enforcement of arbitration 

awards differs from the apparent (though not actual) open-ended 

discretion of the enforcing court. In international law limited lists of 

                                            
14

 Replication Technology Group v Gallo Africa Ltd 2009 5 SA 531 (GSJ) [24]. 
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grounds for refusal are usually given and there is no discretion. In 

international law, the victor in the arbitration has a right to 

enforcement and enforcement does not depend on the largesse of 

the court. 

41. Our Recognition and Enforcement of Foreign Arbitral Awards Act, 

40 of 1977 (“the REFA Act”) follows the international model in 

respect of the local enforcement of foreign arbitrations.  Section 4 

of the REFA Act lists the grounds when an order of court for 

enforcement of a foreign award may be refused. They are severely 

limited. The section reads as follows: 

“4. When order of court may be refused 

(1) A court may refuse to grant an application for an 
order of court in terms of section 3 if – 
(a) The court finds that – 

(i) A reference to arbitration is not permissible 
in the Republic in respect of the subject-
matter of the dispute concerned; or 

(ii) Enforcement of the award concerned would 
be contrary to public policy in the Republic; 
or 

(b) The party against whom the enforcement of the 
award concerned is sought, proves to the 
satisfaction of the court that – 
(i) the parties to the arbitration agreement 

concerned had, under the law applicable to 
them, no capacity to contract, or that the 
said agreement is invalid under the law to 
which the parties have subjected it or of the 
country in which the award was made; or 

(ii) he did not receive the required notice of the 
appointment of the arbitrator or of the 
arbitration proceedings concerned or was 
otherwise not able to present his case; or 
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(iii) the award deals with a dispute not 
contemplated by or falling within the 
provisions of the relevant reference to 
arbitration, or that it contains decisions on 
matters beyond the scope of the reference 
to arbitration; Provided that if the decisions 
on matters referred to arbitration can be 
separated from those on matters referred to 
arbitration may be made an order of court 
under section 2(1); or 

(iv) the constitution of the arbitration tribunal 
concerned was or the arbitration 
proceedings concerned were not in 
accordance with the relevant arbitration 
agreement or with the law of the country in 
which the arbitration took place; or 

(v) the award has not yet become binding on 
the parties, or has been set aside or 
suspended by a competent authority of the 
country in which, or under the law of which, 
the award was made.” 
 

42. On analysis the grounds for refusal to enforce an award in the 

REFA Act reduce to two:  One, the arbitration agreement is void 

(because the subject matter is not arbitrable, the agreement is 

contra bonos mores or it is void for want of consensus); two, the 

arbitration procedures followed are repugnant to the rules made by 

the parties themselves or recognised as rules of natural justice.  

(The requirement that enforcement of the award must not be 

premature applies to all contractual claims.) The public policy 

ground is really an unnecessary addition because our courts do 

not force parties to perform obligations where to do so is against 

public policy. It is important to note that the enforcement denier 
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bears the onus to prove why the award must not be made an order 

of court. 

43. The rules on the enforcement of foreign arbitral awards of the 

REFA Act are a recapitulation of article V of the United Nations 

Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards (New York 10 June 1958, the “New York 

Convention”).  The REFA Act is wholly in line with the international 

law on this point.  The article reads: 

“(1) Recognition and enforcement of the award may be 
refused, at the request of the party against whom it is 
invoked, only if that party furnishes to the competent 
authority where the recognition and enforcement is sought, 
proof that: 

(a) The parties to the agreement referred to in article II were, 
under the law applicable to them, under some incapacity, 
or the said agreement is not valid under the law to which 
the parties have subjected it or, failing any indication 
thereon, under the law of the country where the award 
was made; or 

(b) The party against whom the award is invoked was not 
given proper notice of the appointment of the arbitrator or 
of the arbitration proceedings or was otherwise unable to 
present his case; or 

(c) The award deals with a difference not contemplated by or 
not falling within the terms of the submission to arbitration, 
or it contains decisions on matters beyond the scope of 
the submission to arbitration, provided that, if the 
decisions on matters submitted to arbitration can be 
separated from those not so submitted, that part of the 
award which contains decisions on matters submitted to 
arbitration may be recognized and enforced; or 

(d) The composition of the arbitral authority or the arbitral 
procedure was not in accordance with the agreement of 
the parties, or, failing such agreement, was not in 
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accordance with the law of the country where the 
arbitration took place; or 

(e) The award has not yet become binding on the parties, or 
has been set aside or suspended by a competent 
authority of the country in which, or under the law of 
which, that award was made. 

(2) Recognition and enforcement of an arbitral award may 
also be refused if the competent authority in the country 
where recognition and enforcement is sought finds that: 
(a) The subject matter of the difference is not capable of 

settlement by arbitration under the law of that country; or 
(b) The recognition or enforcement of the award would be 

contrary to the public policy of that country.” 
 

44. The REFA Act scheme is clearly discernible in article V. Article V 

indeed reflects the international standard. 

45. From the overview of the international law on this point by R H 

Christie (Arbitration: Party Autonomy or Curial Intervention II: 

International Commercial Arbitrations15) is clear that the 

international trend is towards full recognition of party autonomy 

and that the courts will only refuse to enforce on the type of 

grounds set out in section 4 of the REFA Act.   

46. It is submitted that (with the possible exception of public policy – to 

which we turn below) Mrs Hubbard’s attempt to undo the effect of 

the arbitral award could not be brought home under any of the 

section 4, or the article V grounds.  It is submitted that the REFA 

Act approach or test or yardstick should apply to section 31 of the 

Arbitration Act. As we point out below, it actually does in our 

positive law. 

                                            
15

 1994 SALJ 360. 
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The enforcement / setting aside structure of the Arbitration Act 

47. We have referred to the prima facie lack of symmetry between 

sections 31 and 33 of the Arbitration Act.  Section 31 deals with 

the power of the court to make an award an order of court, whilst 

section 33 deals with the setting aside of an award.  Sandwiched 

between these two is section 32, which deals with the remittal of 

an award.  These are the three points where the court deals with 

an award of an arbitrator.16   

48. It is clear that the victor in an arbitration would be the applicant in a 

section 31 application.  It is difficult to conceive of a loser who 

would want the arbitral award to be made an order of court.  In any 

event, the loser would have no interest in doing so:  The purpose 

of section 31 is precisely to enable the victor to utilise the might of 

the State to enforce the arbitral award.  On the other hand, the 

applicant in a section 33 matter will obviously be the loser in the 

arbitral proceedings.  The loser, and only the loser, has an interest 

in upending the proceedings.  Section 32 is different in this 

respect.  In terms of this section any of the two parties who 

believes that the arbitrator should have dealt with an issue that he 

or she overlooked or dealt with erroneously would be entitled to 

approach the court for an order remitting the issue to the arbitrator. 

                                            
16

 The courts have a number of other powers in the Arbitration Act to interfere in the conduct of 
arbitral proceedings.  These are presently irrelevant.  The focus in this case falls on the connection 
between the court and the award and not on the conduct of the proceedings. 
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49. Sections 31 and 32 should, it is submitted, be interpreted 

symmetrically as the opposite sides of the same coin, which they 

are.  In other words, it is submitted that the grounds for setting 

aside an arbitration contained in section  33 should in fact be the 

grounds on which a court should object to enforcing an arbitral 

award.  Section 33(1) of the Arbitration Act reads as follows: 

 
“33 Setting aside of award 
(1) Where – 

(a) Any member of an arbitration tribunal has 
misconducted himself in relation to his duties as 
arbitrator or umpire; or 

(b) an arbitration tribunal has committed any gross 
irregularity in the conduct of the arbitration proceedings 
or has exceeded its powers; or 

(c) an award has been improperly obtained, the court may, 
on the application of any party to the reference after 
due notice to the other party or parties, make an order 
setting the award aside.” 

 
 
50. It is submitted that the proper interpretation of section 31 would 

thus be to hold that an arbitral award must be enforced unless one 

of the three grounds set out in section 33(1) is present namely 

misconduct by a member of the tribunal, a gross irregularity in the 

conduct of the arbitration proceedings or an ultra vires decision or 

where the award was improperly obtained.  These grounds can in 

any event be recognised in section 4 of the REFA Act and in article 

V of the New York Convention.  They are also limited to the 

constitution of the arbitration, the conduct of the proceedings of the 
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arbitration and not the correctness of the outcome of the 

arbitration. 

51. Section 33 does not identify public policy as an express ground on 

which to refuse the enforcement of an award.  It is not necessary 

for public policy to be identified eo nomine because our courts do 

not enforce covenants that offend public policy.17  There is no 

prospect that an arbitral award that is contra bonos mores will be 

enforced in South Africa. 

52. We submit that the synergy and symmetry that exists between the 

section 31 and section 33 processes inform the ambit of the 

discretion in section 31 and shows that it is indeed a very, very 

narrow discretion.  Mrs Hubbard’s objection does not go to the 

validity of the arbitration agreement, the conduct of the 

proceedings and it cannot be argued with any conviction that her 

complaint is one of public policy outrage.  Her complaint is 

contrived, self-serving; indeed, the snatching at a bargain. 

Precedents 

53. The locus classicus demonstrating the approach of our courts to 

the enforcement of arbitral awards is Clark v African Guarantee 

                                            
17

 See for example Sasfin (Pty) Ltd v Beukes 1989 1 SA 1 (A) expressing the common law on this 
point which has been developed to the point where public policy is equated to our constitutional 
values, see Barkhuizen v Napier NO 2007 5 SA 323 (CC) [29] and Bredenkamp v Standard Bank 
of SA Ltd 2010 4 SA 468 (SCA) [43]. 
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and Indemnity Co Ltd18 where it was held that an award should 

not be made an order of court if the arbitrator had not proceeded in 

such a manner as to ensure a fair administration of justice 

between the parties, had misconducted himself, had been corrupt, 

had heard one party and refuse to hear the other, or that there was 

a total absence of legal evidence to support the award.  This is, we 

submit, simply another way of phrasing the essence of section 33 

of the Arbitration Act.    

54. R H Christie Arbitration: Party Autonomy or Curial Intervention 

III: Domestic Arbitrations19 summarises what our courts have 

found in this regard as follows (references to the judgments 

excluded): 

 
“Arbitrator wrongly delegating his authority; award not finally 
disposing of the dispute; umpire not properly appointed; 
award ambiguous, invalid, unenforceable or not signed; 
parties not allowed to be present; arbitrator’s award of costs; 
qualification of arbitrator; arbitrator’s misconduct; arbitration 
agreement cancelled by agreement.  Any ground for setting 
aside an award under S33 … may be relied on as objection 
…” 

 
55. Once again, the synergy between sections 31 and 33 is clearly 

highlighted. A number of other judgments have reached the same 

conclusion. In Wilton v Gatonby20 the court held that the award in 

                                            
18

 1915 CPD 68 per Gardiner J. 
19

 1994 SALJ 552 at 562. 
20

 1994 4 SA 160 (W) 168 B-C. 
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issue was so tainted with irregularity that it was void.  In Body 

Corporate Houghton Villas v GOT Construction (Pty) Ltd21 it 

was held that the arbitrator’s acceptance of evidence which had 

not been made known to one of the parties resulted in his decision 

on the merits not qualifying as an arbitral award.  In Bantry 

Construction Services (Pty) Ltd v Raydin Investments (Pty) 

Ltd22 it was held that a court cannot review an arbitration by the 

respondent opposing an application under section 31 and that a 

review can only be dealt with under section 33.  In Bidoli v 

Bidoli23 it was held that a settlement agreement reached in an 

arbitration can be made an award of the arbitrator and can be 

enforced in terms of section 31.  In MV Cos Prosperity Phoenix 

Shipping Corporation v DHL Global Forwarding (Pty) Ltd24 the 

court expressed the obiter view that it is trite that an arbitration 

award will not be enforced if it is “invalid”. 

56. What is clear is that an arbitral award will be enforced, whether or 

not the court believes that the arbitrator came to the correct 

conclusion.  It will not be enforced if the agreement to arbitrate or 

the constitution of the arbitration or its procedures are flawed.  The 

Bantry Construction Services approach to the interaction between 

section 31 and 33 must be highlighted:  It is no answer to an 

                                            
21

 2002 1 SA 760 (W). 
22

 2009 3 SA 533 (SCA). 
23

 2011 5 SA 247 (SCA). 
24

 2012 3 SA 381 (WCC). 
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application to enforce to attack such flaws, a review must be 

brought under section 33.  This may seem to be procedurally 

harsh and it could be more palatable to collapse the two sections 

into one as section 4 of the REFA Act does.  In Kolber v 

Sourcecom Solutions (Pty) Ltd25 the symmetry – albeit in a 

slightly different context – between sections 31 and 33 with 32 in 

the middle is well demonstrated.   

57. In sum our positive law is that there really is no discretion under 

section 31 – it is only if the award is not an award at all that the 

court must refuse to make it an order of the court.  There are, as 

the precedents show, many different reasons why an award may 

not be an award.  In that sense there is no closed list of grounds 

for refusal. The positive law may be summarised as follows: Where 

there is not a valid award, the courts will not enforce the award.26 

Where there is a valid award, it is enforceable.  The party wishing 

to resist enforcement should bring an application timeously for the 

setting aside or remittal of the award.27 

58. The section 31 procedure is not an appeal in disguise.  Brand J, as 

he then was, made the point clear in Kolber v Sourcecom 

                                            
25

 2001 2 SA 1097 (A). 
26

 Fussler, Kamstra and Holmes v Stallion Group of Companies (Pty) Ltd 1992 3 SA 825 (W) 829 
A-C, Van Zijl v Von Haebler 1993 3 SA 654 (SE) 659 G-J, Wilton v Gatonby 1994 4 SA 160 (W) 
168 B-C, Body Corporate Houghton Villas v GOT Construction (Pty) Ltd 2002 1 SA 760 (W). 
27

 MN Fernandes (Pty) Ltd v Mahomed 1986 4 SA 383 (W) 388 I-J, Van Zijl v Von Haebler 1993 3 
SA 654 (SE) 659 D-G, Kolber v Sourcecom Solutions (Pty) Ltd 2001 2 SA 1097 (C) 114 I, Bantry 
Construction Services (Pty) Ltd v Raydin Investments (Pty) Ltd 2009 3 SA 533 (SCA). 
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Solutions (Pty) Ltd28 with reference to the judgment of Lord 

Donaldson MR in King v Thomas McKenna Ltd29 where the 

following was said: 

“'The philosophy underlying this statement of the law as I 
saw it then, and as I still see it, is that the great distinguishing 
feature between litigation and arbitration is that parties 
voluntarily submit  to the latter system of disputes resolution, 
save when it is imposed by statute, and as part of that choice 
can stipulate who shall be the judges and the procedures to 
be adopted. As a consequence, it is not unreasonable, 
although the matter can be more politely expressed, to 
require them to accept those judges and those procedures 
''warts and all''. On the other hand, arbitration is not entirely a 
private matter, because the State stands in the background 
as the ultimate  enforcer of the resulting award, either by 
means of s 26 of the 1950 Act or as a result of an action on 
the award. In exercising a discretion under s 22, the courts 
must never lose sight of this fundamental distinction or of the 
ultimate involvement of the State.'  
… 
‘Parties to arbitration, like parties to litigation, are entitled to 
expect that the arbitration will be conducted without mishap 
or misunderstanding and that, subject to the wide discretion 
enjoyed by the arbitrator, the procedure adopted will be fair 
and appropriate. What they are not entitled to expect of an 
arbitrator any more than of a Judge is that he will necessarily 
and in all circumstances arrive at the ''right'' answer  as a 
matter of fact of law. That is why there are rights of appeal in 
litigation and no doubt would be in arbitration were it not for 
the fact that in English law it is left to the parties, if they so 
wish, to build a system of appeal into their arbitration 
agreements and few wish to do so, preferring ''finality'' to 
''legality''. . . .' 
 

59. Nugent and Tshiqui JJA expressed the principle as follows in 

Leadtrain Assessments (Pty) Ltd v Leadtrain (Pty) Ltd30: 

                                            
28

 2001 2 SA 1097 (A) [61]. 
29

 [1991] 1 All ER 653 (CA) 659 g-h and 660 j – 661 c. 
30

 2013 5 SA 84 (SACA) [15]. 
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“The guiding principle of consensual arbitration is finality –
right or wrong”. 
 

60. One explanation for the approach of our courts to party autonomy 

is that where parties have a consensual arbitration31 is that the 

arbitration proceedings in fact form part of the execution of the 

contract that the parties made for themselves.  The point of 

departure in arbitrations is that the parties are free to decide what 

issues they would want the arbitrator  to determine – an arbitration 

is not the adjudication of causes of action and claims made in 

arbitral proceedings may have nothing to do with legal rights and 

obligations.  The arbitrator may not query the items that are placed 

before him or her for determination on the basis that they may not 

support a claim in law.  Arbitration proceedings do not necessarily 

deal with legal causes of action and parties are free even to 

choose the substantive law in terms of which their rights and 

obligations should be determined.  Arbitrations concern disputes – 

not disputed claims.  The parties may empower the arbitrator to 

decide the dispute on the basis of fairness and equity and to 

ignore the law.  For all these reasons it would be facile for a court 

to interrogate the underlying rights and obligations, such as they 

may be, that were considered by the arbitrator.  It is the award - 

                                            
31

 In other words, arbitrations where the State does not have an interest see Total Support 
Management (Pty) Ltd v Diversified Health Systems SA (Pty) Ltd 2002 4 SA 661 (SCA) [14]. 
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which may be right, or may be wrong - that is in issue and if the 

award was the consequence of a fair process and a properly 

constituted arbitration, the court sees only the arbitral award and 

not the rights and obligations that went before.  Whatever 

obligation might have underlain the arbitral award, the debt created 

by it is clearly merged into the award.32 

Summary 

61. The policy and practise of our law is that an arbitral award must be 

enforced under section 31 of the Arbitration Act unless the 

constitutive arbitration agreement was void or the arbitration was 

conducted in an unacceptable manner. This approach is in line 

with the best international practice  as contained in the New York 

Convention and reflected in the REFA Act. 

62. The enforcing court should not be concerned with acts that 

preceded the award because they are legally irrelevant. An 

arbitration does not necessarily concern the enforcement of legal 

rights but the determination of factual disputes. If there is a 

preceding claim or right, it is merged into the award and it has no 

independent existence thereafter. 

                                            
32

 “Merger” is a term used in the Common Law legal systems, and is descriptive of our concept of 
judicial novation.  CF Halsbury’s Laws of England 4 ed Vol 37 sv “Practice and Procedure” para 
550.  On the role of a judgment on the underlying debt, see M V Ivory Tirupati 2003 3 SA 104 (SCA) 
and the gloss it placed on Swadif (Pty) Ltd v Dyke NO 1978 1 SA 928 (A) at 944.  See also Dale 
Hutchinson “Contracts Embodied in orders of court: The legal nature and effect of a judgment 
by consent” in Ellison Kahn ed the Quest for Justice 229 at 242 et seq. 
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63. As a matter of policy and law, the registration or not of Cool Ideas 

is irrelevant – Cool Ideas did not claim payment of amounts due 

under the contract in the section 31 application, it claimed 

enforcement of the award. 

64. An arbitrator has a “right to be wrong”33.  But, as pointed out 

above, the court will not enforce an arbitral award that offends 

against public policy.  The question now is whether the non-

registration of Cool Ideas in terms of section 10 of the HCPM Act is 

a public policy ground on which the court should refuse to enforce 

the award.  This question requires an analysis of the section, 

which we turn to in the next part of these heads of argument where 

we point out that on a proper analysis of section 10 of the HCPM 

Act Cool Ideas is indeed entitled to payment of the amount of the 

arbitral award and that there is no public policy issue that arises in 

this case. 

SECTION 10 OF THE HCPM ACT 

Mischief 

65. From a conspectus of the HCPM Act it is clear that the mischief 

that the legislature intended to combat by this Act is that housing 

consumers may be exploited by economically stronger home 

builders who deliver bad workmanship and against whom the 

                                            
33

 See Telcordia Technologies Inc v Telkom SA Ltd 2007 3 SA 266 (SCA) [85]. 
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home owners cannot take recourse, either because the home 

builders disappear when they should be held to account or they 

cause the home owners to sign contracts indemnifying them 

against their poor workmanship. 

66. It is immediately obvious that the mischief the HCPM Act combats 

is absent from the present facts.  Mrs Hubbard certainly did not 

contract with Cool Ideas from a position of weakness and she has 

not complained about any exploitation.  Moreover, Cool Ideas has 

not disappeared.  Mrs Hubbard instituted the arbitral proceedings 

against Cool Ideas and had each and every of her complaints of 

bad workmanship considered by the arbitrator.  There is no 

contractual exclusion of liability by Cool Ideas that prevented her 

from making claims against Cool Ideas for its alleged poor 

workmanship.  If Mrs Hubbard had prevailed in the arbitration she 

would not have had to pay any amount to Cool Ideas and Cool 

Ideas would have had to pay her. The fact is that she did not 

prevail in the proceedings that she co-formulated and participated 

in.  The cynicism of Mrs Hubbard’s reliance on section 10 of the 

HCPM Act is striking:  She is a recalcitrant debtor invoking a dues 

ex machina to avoid payment of the debt she incurred in the 

arbitration. 

67. The mischief that the HCPM Act combats is also absent from the 

present case for another reason: there was substantial compliance 
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with the provisions of the act in that the actual home builder, 

Velvori, was duly registered in terms of section 10 and the building 

project was duly enrolled in terms of section 14.  One of the ways 

in which the mischief of disappearing home builders leaving flawed 

work behind to the detriment of the housing consumer is battled is 

the creation of a fund from which payments may be made to assist 

hapless home owners to remedy the bad work.  The fund is partly 

funded by registration and enrolment fees.34  The required 

contributions were made in respect of Mrs Hubbard’s home and it 

is thus not as if the fund is prejudiced by the initial non-registration 

of Cool Ideas.  However, before the award was enforced Cool 

Ideas registered as a home builder and the fund thus received 

registration fees from both Velvori and Cool Ideas and, in a 

manner of speaking, it was over-funded for the Hubbard project.  

Mrs Hubbard seeks to elevate form over substance. 

 
The structure of section 10 of the HCPM Act 

68. Sections 10(1) and (2) are of primary relevance.  They read as 
follows: 
 

“10. Registration of home builders- 
(1) No person shall – 

(a) carry on the business of a home builder; or 
(b) receive any consideration in terms of any 

agreement with a housing consumer in respect of 

                                            
34

 Section 15(4). 
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the sale or construction of a home, unless that 
person is registered as a home builder. 

(2) No home builder shall construct a home unless that 
home builder is a registered home builder.” 

 

69. These two subsections address different circumstances. 

70. In the first place a distinction should be drawn between the 

contract between a home builder and a housing consumer on the 

one hand and the actual construction of a home by a home builder 

for a consumer.  Subsection (1) deals with the contractual 

relationship whilst subsection (2) deals with the physical building of 

a home.   

71. The home builder in subsection 10(1) is not necessarily the home 

builder contemplated in section 10(2).  The facts of the present 

case amply demonstrate this:  The home builder who entered into 

the contract with Mrs Hubbard was Cool Ideas.  But, Cool Ideas 

did not perform the works.  The actual home builder that 

constructed the home was Velvori.   

72. There was thus compliance with section 10(2):  The home builder 

that constructed the home for Mrs Hubbard was a registered home 

builder.  There was no breach of section 10(2).  Cool Ideas could 

not breach section 10(2) because it did not do any work.  It is clear 

that the mischief that section 10(2) is aimed at is incompetent 

persons building homes.  This mischief does not arise in casu:  

The home was built by Velvori, a competent home builder. 
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73. Section 10(1) contains two different prohibitions. The first (section 

10(1)(a) prohibits a person who is not registered as a home builder 

to “carry on the business of a home builder”.  The phrase “carry on 

the business” must be afforded meaning.  It is submitted that the 

phrase deals with the situation where an entity holds itself out as a 

home builder on an ongoing basis.  It is the situation where 

someone decides to conduct the business of a home builder, holds 

himself or herself out as such (perhaps by means of 

advertisements or other promotional material or promotional 

devices) and so attracts the custom of the general home buying 

public.  It is the same type of prohibition that is often found in 

legislation pertaining to professional persons, where the holding 

out of the person to be a member of a profession constitutes the 

breach.  “Carry on” indicates that the business is ongoing, it is not 

an incidental or a once off event.35  The evidence is clear that Cool 

Ideas did not hold itself out as a home builder and that it was a 

mere accidental or incidental home builder.  It was not even the 

home builder in fact – it merely entered into a contract with Mrs 

Hubbard and then entered into a back-to-back contract with 

Velvori.  It was in reality only a neutral payment functionary 

between Mrs Hubbard and Velvori.  It is submitted that Cool Ideas 
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 It has been held that a mere isolated act on one day cannot be said to constitute “carrying on a 
trade or business”, see R v Abrahams 1927 TPD 240.  Similarly, a single sale by a pedlar is not 
carrying on a trade.  See R v Soli 1929 TPD 257.  It is necessary to prove a course of conduct to 
establish carrying on.   
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did not breach section 10(1) by carrying on the business of a home 

builder whilst not being registered because it did not carry on that 

business.  It entered into an accidental and incidental contract with 

Mrs Hubbard. 

74. The second section 10(1) prohibition is contained in section 

10(1)(b) which focuses on the execution of a contract between a 

non-registered home builder and a housing consumer.  It is 

important to note that the legislature did not declare such contracts 

void but recognises that such a contract might exist.  The 

legislature merely regulates one of the aspects of the execution of 

such a contract which is that an unregistered home builder may 

not receive consideration in terms of such a contract. 

75. The deliberate use of the word “consideration” is moreover 

significant.  “Consideration” does not in our law have a technical 

legal meaning, as it does in the Common Law.36  The word is used 

in the subsection in its ordinary grammatical meaning.  The second 

meaning attributed to the word in the New Shorter Oxford English 

Dictionary “something given in payment; a reward; remuneration; a 

compensation.”  The idea of a quid pro quo is clearly conveyed by 

“consideration”.  The legislature could have used another word if it 

wished to prohibit the receipt of any money by a non registered 

                                            
36

 “Consideration” in English law is a requirement for a valid contract.  The doctrine of consideration 
does not apply in our law.  See Conradie v Rossouw 1919 AD 279 and Froman v Robbertson 1971 
1 SA 115 (A) at 121 where the law pertaining to causa and consideration is set out.   
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home builder, but the legislature specifically limited what may not 

be received to “consideration” i.e. a quid pro quo for the execution 

of the works required for the building of a home.   

76. In the present case it is not at all clear that the award of the 

arbitrator indeed deals with  “consideration” in the sense of a fee 

for the works.  At the time that Mrs Hubbard instituted the arbitral 

proceedings she owed Cool Ideas a consideration in terms of the 

original building contract.  But, her claims for compensation for bad 

workmanship were bigger than the outstanding compensation.  

The arbitrator upheld a number of her claims.  If it were not for the 

counterclaims of Cool Ideas the latter would be indebted to Mrs 

Hubbard and no compensation would be payable.  What changed 

the position was that Cool Ideas had bought PC items for Mrs 

Hubbard for which she was liable, not in terms of the original 

contract but as a result of each purchase of a PC item.  As 

appears from the arbitrator’s award Mrs Hubbard accepted liability 

for most of these PC items and they pushed the pendulum back in 

the favour of Cool Ideas.  Properly analysed the aggregate that the 

arbitrator awarded to Cool Ideas was not “consideration” that it 

earned for its work in terms of the original building contract but as 

payment for the PC items that Cool Ideas had bought for and on 

behalf of Mrs Hubbard.   
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77. It is thus submitted that on a proper analysis of section 10(1) and 

on the facts Cool Ideas is not precluded from receiving payment of 

the award of the arbitrator. 

Alternative argument: section 25 of the Constitution 

78. If it is held that the prohibition on receipt of “consideration” in 

section 10(1)(b) of the HCPM Act precludes Cool Ideas from 

receiving payment for PC items under the arbitral award, it is 

submitted that the registration of Cool Ideas prior to the 

enforcement order of the High Court cured the deficiency. 

79. Where one person undertakes to build a home for another person 

against the payment of a certain amount and the builder performs 

all its duties and delivers a home to the other party, the builder is, 

all things being equal, entitled to its payment.  It has an asset in its 

estate namely a personal right against the other party.  This 

personal right has a value that can be expressed in money.  It can 

be alienated.  Although it is a personal right, it is “property” for the 

purposes of section 25 of the Constitution.37 

80. It is furthermore submitted that it goes without saying that on the 

interpretation of the Supreme Court of Appeal section 10(1)(b) of 

the HCPM Act constitutes a deprivation of this  property.  But for 

the section Cool Ideas would have had an enforceable claim.  All 
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 See Froman v Robertson 1971 1 SA 115 (A)19 D to 21 B. 
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that Cool Ideas has if the sub-section is interpreted to mean that it 

is not entitled to any payment, is an unenforceable claim.  A vital 

quality of Cool Ideas’ right (its enforceability) was thus destroyed 

by the Supreme Court of Appeal’s interpretation of the section.  

81. The essential question is whether the deprivation of the said 

property is arbitrary.  In First National Bank of SA Ltd v 

Commissioner, South African Revenue Service38 the 

Constitutional Court held that a deprivation of property is arbitrary 

as meant by section 25 when the “law” referred to in section 25(1) 

does not provide sufficient reason for the particular deprivation.  

“Sufficient reason” is a fact-bound enquiry taking the interplay 

between variable means and ends, the nature of the property in 

question and the extent of its deprivation into account.39 

82. There may be circumstances, when “sufficient reason” can be 

established by a rational relationship between means and ends.  In 

other circumstances it may be established by a proportionality 

evaluation, closer to that required by section 36(1) of the 

Constitution. 

83. The Constitutional Court has specifically held that whether there is 

sufficient reason to warrant a deprivation is a matter to be decided 

on the relevant facts of a particular case.  In the FNB case the 
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Constitutional Court argued as follows in finding that the 

deprivation in issue was not arbitrary:  

 
“Here the end sought to be achieved by the deprivation is to 
exact payment of a customer’s debt.  This is a legitimate and 
important legislative purpose, essential for the financial 
wellbeing of the country and the interest of all its inhabitants.  
Section 114, however, casts the net far too wide.  The means it 
uses sanctions the total deprivation of a person’s property 
under circumstances where  

 
(a) such a person has no connection with the transaction giving 

rise to the customer’s debt; 
(b) where such person also has no connection with the 

customer’s debt; and 
(c) where such person has not transacted with or placed the 

customer’s debtor in possession of the property under 
circumstances that have induced the Commissioner to act to 
his detriment in relation to the incurring of the customer’s 
debt.”40 

 
 

84. In the present matter it is submitted that section 10(1)(b) is indeed 

arbitrary.  It is not concerned with the quality or integrity of the 

building that is delivered.  It penalizes bona fide builders who do 

not register themselves because of ignorance not, as could be 

expected, by imposing penalties on them, but by depriving them of 

their commercial rights against consumers.  The net effect of the 

deprivation is to land a windfall in the lap of a consumer who 

knowingly breaches a contract.  
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 At [108].  The same reasoning was followed in National Credit Regulator v Opperman 2013 2 SA 
1 (CC) [65] to [72]. 
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“Reading in” as remedy  

85. If section 10(1)(b) is interpreted in such a manner so as to destroy 

the enrichment claim that vests in the estate of Cool Ideas, if it is 

read to deprive Cool Ideas of its property and the deprivation is not 

justifiable as set out above, then the question arises what should 

be done about the section.  The most extreme remedy would be to 

strike it down.  But, we submit that this is not necessary. 

86. It is submitted that the most elegant solution would be to read the 

section in such a way that it does not deprive a non-registered 

home builder of its enrichment rights and that this can be done by 

the simple device of reading the words “at the time of enforcing a 

claim for consideration” into the subsection so that the subsection 

reads: 

 
“No person shall receive any consideration in terms of any 
agreement with a housing consumer in respect of the sale or 
construction of a home unless that person is at the time of 
enforcing a claim for consideration registered as a home 
builder.” 
 

 
87. It is submitted that to include the underlined words conform and 

are consistent with the Constitution and its fundamental values and 

they do not interfere with the purpose of the HCPM Act or dilute it.  

Reading in the underlined portion would not violate the deference 
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that the court owes to the legislature, the court would not make law 

but it would merely clarify the meaning of the section. 

PUBLIC POLICY REVISITED 

88. The Supreme Court of Appeal overturned the enforcement order of 

the High Court on the basis that section 10(1) of the HCPM Act 

was breached. On the assumption that there was a breach (we 

pointed out above that on a proper interpretation of the section 

there was no breach) the question arises why the breach would 

lead to a refusal of enforcement.  Three explanations are given.   

89. The first is that registration forms part of the cause of action of a 

home builder who seeks enforcement of the contract between the 

home builder and the housing consumer and it is therefore 

incumbent to allege and prove registration and, in the absence 

thereof, the claim must be excipiable.41  Another explanation 

seems to be that the arbitration was vitiated by the breach on 

public policy grounds.  The third seems to be a “locus standi”-type 

argument. We deal with these in turn. 

Registration as precondition for a claim 

90. We pointed out above that there is a vast and fundamental 

difference between parties taking issues to an arbitrator for him to 
                                            
41

 That is effectively what Goldblatt J held in IS and GM  Construction CC v Tunmer 2003 5 SA 218 
(W). 
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decide and a plaintiff enforcing a claim on the basis of a 

cognisable cause of action in court.  In the case of IS and GM 

Construction42 the court dealt with a claim that was brought by a 

homebuilder in court for the enforcement of a contract.  The cause 

of action was thus the contract and a legal claim was made.  It was 

in this context that Goldblatt J concluded that registration in terms 

of the section is a necessary allegation to sustain a cause of 

action.  This decision is thus clearly distinguishable from the 

present case where the parties went to an arbitrator to settle 

factual disputes with no pretence to enforce claims framed in law. 

91. It is submitted that this finding of Goldblatt J is in any event wrong 

in principle.  It is true that a court will not enforce an act contrary to 

an express prohibition imposed by the legislature.  But, properly 

analysed, section 10 of the HCPM Act does not prohibit a non-

registered home builder from entering into a contract.  All that is 

prohibited is receipt of consideration unless the person is 

registered as a home builder.  There is a clear distinction to be 

drawn between the claim of a home builder for payment and the 

remedy that the court may grant.  The Supreme Court of Appeal 

indeed recognised that a contract entered into by a non registered 

home builder with a housing consumer is not void.43  This must be 
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correct:  The legislature  did not avoid such contracts and merely 

ruled that one of the consequences of such a contract is neutered: 

The right to receive payment whilst under the limitation of non-

registration becomes a natural obligation, it cannot be enforced, 

but if settled, it does not give rise to enrichment. In a case like the 

present where the home builder who is a party to a contract is a 

different person from the home builder who actually builds the 

dwelling for the housing consumer (Cool Ideas and Velvori) the 

distinctions drawn by section 10(1) make perfect sense:  As 

Velvori is a registered home builder there is no breach of section 

10(2) or section 10(1)(a).  The contract between Cool Ideas and 

Mrs Hubbard is not void because section 10(1)(b) does not declare 

it to be void.  Cool Ideas may simply not receive consideration as 

long as it is not registered as a home builder.  It has a contract and 

it is entitled to enforce the contract but it is not entitled to receive a 

consideration under the contract as long as it is not registered.  

Registration is therefore not part of the cause of action but is 

required before an order for payment can be executed i.e. before 

payment must be made.  It is thus quite possible that a court could 

be asked to recognise a contract by a non-registered builder in the 

form of a declaration of rights without the non-registered home 

builder claiming payment.  When the registered home builder 

claims payment the position is not fundamentally different; the 
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contract may be recognised but enforcement may be postponed44 

pending registration and if the home builder cannot register 

because it does not meet the criteria for registration, the 

suspensive condition will not be fulfilled. 

92. It is, however, not necessary in the present matter to overturn the 

finding of Goldblatt J on this point.  The reason is that the cause of 

action of Cool Ideas in the High Court was not the building contract 

but the arbitral award.  The arbitrator could not mero motu have 

decided to rule on the entitlement of Cool Ideas to a consideration 

due to its non-registration – the arbitrator had to decide only those 

issues that the parties placed before him, whether they related to 

or flowed from a cause of action was of no consequence to the 

arbitrator.  He has a limited mandate:  He had to decide what the 

parties asked him to decide, for whatever reason.  Mrs Hubbard 

presented him with a list of items that she wanted him to decide, 

and so did Cool Ideas. The arbitrator made no mistake in not 

dealing with the registration issue.  No exception could be taken on 

the basis that a complete cause of action was not made out in the 

arbitration.  The arbitration did not concern the enforcement of 

causes of action and legal claims.  The arbitral award created a 

new debt in law.  It literally novated everything that went before it 
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and it is that debt that was enforced in the High Court.  For these 

reasons we submit that the attempt to justify the finding of the 

Supreme Court of Appeal on the basis of  a list of facta probanda 

that have to be raised in pleadings in the High Court is mistaken. 

Illegality 

93. The other basis on which the Supreme Court of Appeal’s judgment 

appears to be based is that Cool Ideas committed an illegality. We 

submit that, properly analysed, section 10 contains three 

prohibitions, only two of which may constitute an illegality.  The 

first prohibition is the prohibition against carrying on of the 

business of a builder.  We have pointed out above that Cool Ideas 

did not carry on this type of business and that it thus did not 

breach the prohibition in section 10(1).  Its actions are thus not 

tainted by illegality in this regard.  The second prohibition, 

contained in section 10(2) is that a non-registered person may not 

physically build a home.  Cool Ideas did not do so – Velvori 

executed the works.  Once again Cool Ideas did not act illegally.  

The third prohibition is contained in section 10(1)(b).  The only 

thing that this section prohibits is for a builder who is not registered 

to receive a consideration.  The contract is not illegal, in a case like 

the present Cool Ideas did not commit any illegal activity.   
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94. Public policy is thus not triggered by any illegality.  The only 

question is a simple one of statutory interpretation:  Is it the 

intention of  the legislature that a builder, such as Cool Ideas, who 

is not in breach of any of the other prohibitions of section 10, is 

entitled to payment if it is not registered?  The final question is 

simply one of timing:  Does the subsection mean that the builder 

must be registered before entering into the contract (which is 

valid), before commencing with the building works or before 

receiving payment?  We submit that the subsection clearly means 

only one thing and that is that an unregistered builder such as Cool 

Ideas cannot receive payment unless registered at the time of 

receiving payment – registration is a precondition for the receipt of 

payment and not for entering into a contract or for the 

commencement of the building works. 

95. If a contract is illegal and void ab initio the illegality strikes at the 

validity of the contract to arbitrate and hence to the arbitration 

itself.  The arbitrator appointed under an illegal contract of this 

nature has no jurisdiction to rule either on the issue of illegality 

itself or on any other matter arising out of the contract.45  This, we 

submit, is not the effect in casu. 
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Locus standi 

96. The third explanation for the finding of the Supreme Court of 

Appeal is that  Cool Ideas had no locus standi to claim a remedy in 

the arbitration for want of registration. 

97. Locus standi is a much maligned term and carries many different 

meanings.  It classically indicates the standing of a person in law 

i.e. whether the person can perform legally relevant acts.46  Locus 

standi is also sometimes used to indicate the interest that a litigant 

has in the subject matter of the litigation.47  It may also refer to a 

right to claim particular relief and in this context it may be equated 

to “standing”48.  It may also refer to the question whether the 

matter is justiciable or whether the provision of legislation excludes 

a civil remedy in the circumstances of the case.49 

98. It must, of course, appear from the summons that the plaintiff has 

an interest or special reason which entitles him or her to sue.  This 

is what locus standi usually refers to in practice.50   

99. Insofar as the arbitration is concerned both Cool Ideas and Mrs 

Hubbard had the right to arbitrate because the contract containing 

the arbitration clause was valid.  It must be remembered that Mrs 

Hubbard instituted the arbitral proceedings and that she was the 
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claimant in convention.  She can hardly be heard to say that the 

party that she claimed from in the arbitral proceedings did not have 

locus standi in any sense of the phrase.  By instituting the 

proceedings, Mrs Hubbard effectively waived whatever right she 

might have had to complain about the standing of Cool Ideas.  

Cool Ideas effectively defended itself by relying on the PC items.  

Those items were not bought in terms of the original contract – 

they did not form part of the building contract but were things that 

Cool Ideas bought and paid for out of its own funds for Mrs 

Hubbard and the claim in respect of those items was for 

reimbursement.  Mrs Hubbard could have bought all those items 

herself but she asked Cool Ideas to do so and now refuses to pay 

Cool Ideas.   

100. Over and above the building contract Mrs Hubbard and Cool Ideas 

also entered into an arbitration agreement.  Even if the building 

contract was somehow void or Cool Ideas had no right to claim in 

terms of that agreement, Cool Ideas certainly had the right to enter 

into the arbitration agreement and to participate in the arbitral 

proceedings.  It had locus standi in every sense of the meaning to 

participate in the arbitration.  The rules that the parties made for 

themselves in the arbitration was that either party could place 

items that it wished to have determined before the arbitrator for 

decision.  Both parties did so, both parties exercised this 
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contractual rights flowing from the arbitration agreement and they 

were both entitled to the arbitrator ruling on those issues. Cool 

Ideas moreover had locus standi in every sense of the word to 

enforce the arbitral award.  As pointed out above, the arbitral 

award constituted a new and independent cause of action on 

which the enforcement claim was based. 

101. We submit that lack of locus standi can be no justification for the 

refusal to enforce the award. 

FINAL SUBMISSION 
 
 
102. We submit that the High Court misinterpreted section 10 of the 

HCPM Act by finding that Cool Ideas is effectively guilty of a 

contravention of section 10.  Cool Ideas did not breach section 

10(1) or 10(2)(a) and the only question concerns the proper 

interpretation of section 10(2)(b) in respect of the point in time at 

which the home builder has to be registered.  We submit that 

registration is a pre-condition for receipt of payment and not for 

entering into the contract or commencing with or completing the 

building works. 

103. We furthermore submit that the Supreme Court of Appeal in any 

event misconceived the role and function of the court in 

enforcement applications brought in terms of section 31 of the 
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Arbitration Act.  What is sought to be enforced is the award and 

not some underlying right.  The award constitutes a cause of 

action by itself.51 

104. We submit that the Supreme Court of Appeal erred in upholding 

the appeal to it.   

105. We submit that  leave to appeal should be granted and that the 

appeal be upheld, that the order of the Supreme Court of Appeal 

be set aside and replaced with the following: “The appeal is 

dismissed with costs” and that Mrs Hubbard be ordered to pay the 

costs of the appeal to the Constitutional Court, including the costs 

consequent upon the employment of two counsel.52 

P F LOUW SC 

H COWLEY 

Chambers, Sandton 

15 November 2013 
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