
1 
 

 
IN THE CONSTITUTIONAL COURT 

 
(REPUBLIC OF SOUTH AFRICA) 

 
 
 
 
 
In the matter between:     CASE NO.: CCT99/13 
 
 

COOL IDEAS 1186 CC Applicant 
 
 
and 
 
 
HUBBARD, ANNE CHRISTINE Respondent 
 
 
 
 
 

REPLYING AFFIDAVIT 
 
 
I, the undersigned 
 

JOSUA FRANCOIS VAN DYK 
 
 
do hereby make oath and declare: 
 

1. The facts set out below fall within my own knowledge and they are to the best 

of my belief both true and correct.  Insofar as I may rely on allegations of a 

hearsay nature I state that I believe them also to be true and correct.  Where I 

rely on legal argument, I state that I do so on the advice of the legal advisors 

of the applicant (“Cool Ideas”) which advice the applicant has accepted. 

 

2. The purpose of this affidavit is twofold.  In the first place I deal with certain 

administrative issues that have arisen since I deposed to the affidavit 
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supporting the application for leave to appeal.  In the second place I am 

compelled to deal with a few incorrect points made in the respondent’s 

answering affidavit.  I refer to the respondent as “Mrs Hubbard”.  

Administrative issues 

3. I deposed to the affidavit supporting the application for leave to appeal under 

severe time constraints.  A number of grammatical and other errors were not 

properly identified when my affidavit was edited and I apologise for the 

imperfections. 

 

4. The second sentence in paragraph 38 (paginated page 16) is completely 

wrong, and I beg leave to amend it.  It presently reads: 

 

“Reading in the underlined portion would violate the defence that the court 
owes to the legislature, the court would not make law but it would merely 
clarify the meaning of the section that is already contained in it.” 
 

 The sentence should read: 

“Reading in the underlined portion would not violate the deference that the 
court owes to the legislature, the court would not make law but it would 
merely clarify the meaning of the section that is already contained in it.” 
 

5. I request that the corrected sentence be read in paragraph 38. 

 

6. When the application for leave to appeal was launched, my legal advisors 

debated whether the Minister responsible for the administration of the 

Housing Consumers Protection Measures Act, 95 of 1998 (“the Act”) should 

be joined as a respondent or whether it should be the Minister of Justice and 
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Constitutional Development.  Cool Ideas was advised that it should be the 

latter Minister.  This is because the application for leave to appeal concerns 

two matters of equal importance.  The first relates to the interpretation that the 

Supreme Court of Appeal gave to legislation in question.  The constitutional 

attack is not aimed at the constitutionality of the legislation but at the 

interpretation given to the legislation by the Supreme Court of Appeal.  The 

application for leave to appeal secondly, concerns the proper application of 

section 34 of the Constitution of the Republic of South Africa, 1996 (“the 

Constitution”) where a court that is called upon to enforce an arbitral award.  

Is such a court constitutionally at large to consider a locus standi-type 

argument that was not taken in the arbitration when entertaining an 

application in terms of section 31 of the Arbitration Act, 42 of  1965?  The  

Arbitration Act does not fall under the administrative auspices of a specific 

Minister, but taking into account that it concerns access to justice, Cool Ideas 

was advised that the only Minister who may have a real interest in the 

outcome of the appeal would be the Minister of Justice and Constitutional 

Development.  This Minister was then duly joined as a party. 

 

7. But, the State Attorney recorded that the Minister of Justice is not interested in 

the outcome of the matter.  I attach a copy of a letter stating as much as 

“RA1”.  Cool Ideas thereupon withdrew the application against the Minister 

(as appears from “RA2” hereto).  The Minister of Justice nevertheless 

suggested that the application should be served on the office of the Minister of 

Human Settlements.   This was done, as appears from annexure “RA3” 

hereto. 
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The failure to deal with the constitutional issues raised in the application for 
leave to appeal in the High Court and the Supreme Court of Appeal 

8. The mainstay of Mrs Hubbard’s opposition to the application for leave to 

appeal to the Constitutional Court is that the constitutional issues identified in 

the application for leave to appeal were not dealt with in the High Court or in 

the Supreme Court of Appeal.  Mrs Hubbard also appears to argue that the 

applicant must be held to a statement that its counsel made in the Supreme 

Court of Appeal to the effect that there was no constitutional issue in the 

matter that served before the Supreme Court of Appeal. 

 

9. I respectfully submit that the constitutional issues that have arisen in this 

matter arose, for the first time, when the majority of the Supreme Court of 

Appeal interpreted the legislation in the manner that it did.  It is the judgment 

of the Supreme Court of Appeal that, with respect, violates the Constitution 

and it is the interpretation of the Act by the Supreme Court of Appeal that has 

created the constitutional issues.  Counsel for Cool Ideas quite correctly 

indicated that there was no constitutional issue in the matter, but this was 

prior to the hearing by the Supreme Court of Appeal.  I respectfully submit that 

no “estoppel” type argument can be upheld against Cool Ideas in these 

circumstances. 

 
10. Cool Ideas has moreover been advised that it is not a rule of the Medes and 

the Persians that a constitutional issue must have been considered by prior 

courts before the Constitutional Court may do so.  The interpretive issues 

concerning the Act and the constitutionality of the interpretation given to the 

Act and the Arbitration Act by the majority of the Supreme Court of Appeal are 

effectively legal points.  I have been advised that it has been held that the 
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mere fact that the constitutional dimensions of a point of law were not raised 

in the High Court, or the Supreme Court of Appeal, is not by itself a bar to the 

Constitutional Court considering the legal point.  This general principle is 

subject to the proviso that the pleaded and established facts must allow for 

the interpretation of the issue without prejudice to the opposing party.  In 

essence the question whether the Constitutional Court will consider such a 

point on appeal is one of fairness.1 

 

Fairness to Mrs Hubbard 

11. Mrs Hubbard argues in her answering affidavit that it would be unfair for the 

Constitutional Court to deal with the constitutional issues identified in my 

founding affidavit because certain facts were not fully explored in the High 

Court or in the Supreme Court of Appeal.   

 

11.1 Looming large in this context is a statement by Mrs Hubbard that she did 

not know that Velvori Construction was the actual builder but thought that 

it was a subcontractor of Cool Ideas namely a Mr Dippenaar.   

 

11.2 She also states that, as a matter of fact, Cool Ideas was aware that the 

point that it was not registered in terms of the Act would be raised as a 

defence to an application to enforce the arbitral award.   

 

 

                                            
1
 Per Justice Yacoob in Everfresh Market Virginia v  Shoprite Checkers 2012 1 SA 256 (CC) at 

[27]. 
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12. I am afraid that both these statements are incorrect.  I deal with these two 

points in what follows. 

Knowledge that Velvori was the builder 

13. Mrs Hubbard says that she did not know that Velvori Construction was the 

actual builder.  She submits that the role that Velvori played should have been 

fleshed out in affidavits and argument in the High Court and in the Supreme 

Court of Appeal in order for the Constitutional Court to be able to deal with the 

argument that as Cool Ideas was merely an incidental builder and as the true 

builder had been registered in terms of the Act and as the project had been 

properly registered in terms of the Act, therefore the mischief that the Act 

combats was absent.   

 

14. In this regard I wish to point out that the ambit of this application for leave to 

appeal is limited to the identification of the decision against which leave to 

appeal is sought, the grounds upon which the decision is disputed and the 

constitutional matters raised in the decision.  The application also contains 

supplementary information to contextualize these issues and a statement that 

no other appeal is possible from the judgment of the Supreme Court of 

Appeal.  But that is all.  The application for leave to appeal does not 

regurgitate the evidence that was contained in the affidavits that served 

before the High Court and the Supreme Court of Appeal.  As I am about to 

show, the first issue of fairness was as a matter of fact dealt with in the 

affidavits. 
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15. Mrs Hubbard’s statement that she did not know of the role and function of 

Velvori Construction is simply wrong.  The evidence in the affidavits that 

served before the High Court and the Supreme Court of Appeal makes it clear 

that Mrs Hubbard was fully aware of the role and function of Velvori 

Construction.  In Mrs Hubbard’s statement of claim in the arbitral proceedings 

that formed part of the evidentiary matter that served before both the High 

Court and the Supreme Court of Appeal, Mrs Hubbard for example expressly 

stated that it was an implied (or tacit) term of the agreement between herself 

and Cool Ideas that Cool Ideas “would make use of the services of Velvori 

Construction CC to perform the actual construction work”.  I attach as “RA4” a 

copy of the first two pages of the statement of claim. 

 

16. There can be no doubt that it was at all times common cause between Cool 

Ideas and Mrs Hubbard that Velvori Construction was the actual builder and 

that Cool Ideas was not the builder.  If this is so then the facts set out in my 

founding affidavit in this application for leave to appeal must be correct, 

namely that Cool Ideas is merely an incidental builder and that the actual 

builder was properly registered in terms of the Act and that the non-

registration of Cool Ideas is at most an error of form and not substance. 

 

Precognition of locus-point 

17. The other factual point raised by Mrs Hubbard is that Cool Ideas was informed 

that Mrs Hubbard would take the point of Cool Ideas not being registered in 

terms of the Act before it brought the enforcement proceedings in the High 

Court.   
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18. The actual facts are not as Mrs Hubbard contends in her answering affidavit, 

they are the following: 

 

18.1 Mrs Hubbard states in sharp language that Cool Ideas knew that the point 

that Cool Ideas was not registered in terms of the Act would be taken 

before the enforcement proceedings were brought and in this regard she 

refers to a letter, annexure “CH3” to her answering affidavit.  She gives out 

that Cool Ideas recklessly, in the face of this knowledge, launched the 

application.  This impression is wrong. 

 

18.2 Before the enforcement application was launched, Cool Ideas had 

enquired from the National Housing Building Regulatory Council 

(“NHBRC”) whether it should register as a builder.  Mr Hayward explained 

the enquiries that Cool Ideas made as follows in Cool Ideas’ founding 

affidavit in the enforcement application: 

 
“12. The building contractor was registered as a home builder in 

accordance with the provision of the Housing Consumer 
Protection Measures Act No 95 of 1998.  Annexure “FA3” hereto 
is a copy of a certificate which was issued by the NHBRC which 
confirms this fact.  

 
13. In the light of the fact that the building contractor was registered 

with the NHBRC it appears that it was not necessary for the 
Applicant to be similarly registered.  Annexure “FA4” hereto is a 
copy of a letter issued by the NHBRC which confirms this fact.” 

 
 
 

18.3 I attach hereto as “RA5” the document that was attached to the said 

affidavit as “FA4” from which it appears that the NHBRC indeed gave out, 

on the 10th of January 2010, that: 
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“Section 10(6) of the Housing Consumer Protection Measures Act 95 of 
1998 allows the development (Cool Ideas 1186) to appoint the 
contractor Valvori Construction to built (sic) eight houses on its behalf 
in 2006.  During the construction of the dwellings the NHBRC issued 
the enrolment certificates in the name of the contractor Valvori 
Construction including the above stand.” 

 
18.4 Based on this advice of the NHBRC Cool Ideas was of the view that 

notwithstanding Mrs Hubbard’s intimation of the point that she wanted to 

take, Cool Ideas had the requisite standing to bring an application to 

enforce the arbitral award.  I must stress that the case that was made out 

in the founding affidavit in the enforcement application in this regard was 

the following: 

 

(a) The building project had been duly enrolled and the requisite enrolment 

fee had been paid.  (An “enrolment fee” is based on a percentage of 

the sale price of the building and this amount goes into the guarantee 

fund, as appears from regulation 11 of the Regulations made in terms 

of the Act).  Mrs Hubbard thus enjoyed the protection of the Act. 

 

(b) Velvori Construction had been duly registered as a home builder.  (The 

fee for a first registration as a home builder is in the vicinity of 

R1 200.00, with subsequent annual renewal fees of some R530.00.   

The registration fee and the annual renewal fees do not form part of the 

guarantee fund, as appears from the regulations). 

 

18.5 Upon receipt of the answering affidavit in which the point was taken that 

Cool Ideas was not registered as a home builder, Cool Ideas decided that 

notwithstanding the advice that it had received from the NHBRC, it would 
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register as a home builder.   This was done.  Mrs Hubbard’s building was 

then re-enrolled under the name of Cool Ideas (as appears from annexure 

“E” to the founding affidavit in this application for leave to appeal). 

 

18.6 Cool Ideas was thus registered as a homebuilder after bringing the 

enforcement application and before filing its replying affidavit and it was 

registered as such when Victor J made the enforcement order.   

 

18.7 I should point out that the registration certificate that appears at page 27 of 

the paginated pages herein reflects dates that were written onto it in 

manuscript (at the foot of the page).  Both dates are “24/8/2011”.  I do not 

know who wrote those dates.  The actual dates that are printed on the 

document are: the date that the certificate was issued - 24 March 2011; 

the date that it would expire - 24 March 2012. 

 

18.8 Due to an oversight Cool Ideas did not pay the renewal fees that it should 

have paid, but it has now paid them.  Its lapsed registration has now been 

cured as appears from annexure “RA6” hereto. 

 

19.  I respectfully submit that once all the papers that were filed in the 

enforcement application and that served before the High Court and the 

Supreme Court of Appeal are before the Constitutional Court, it will be clear 

that all the factual issues that underlie the arguments of unconstitutionality 

made in my founding affidavit were fully explored in the evidence and that 

there can be no unfairness to Mrs Hubbard if the Constitutional Court deals 
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with the legal points that are made in my founding affidavit in this application 

for leave to appeal. 

Unconstitutional interpretation of national legislation and the merger argument 

20. The two constitutional issues that I identified in my founding affidavit concern 

the interpretation of national legislation and the application of section 34 of the 

Constitution in the enforcement of an arbitral award.  I have been advised that 

both these issues are constitutional issues.  I have been advised that the 

constitutionality of the interpretation of legislation is per se a constitutional 

issue and that the Constitutional Court for example has jurisdiction to decide 

the constitutionality of points of statutory interpretation that it raises mero 

motu.  The attack on the interpretation of the majority of the Supreme Court of 

Appeal is not an attack on a simple wrong factual finding or the incorrect 

interpretation of the law or the incorrect application of the law, but it is an 

attack on the Supreme Court of Appeal’s interpretation of the legislation in 

question on the basis that the Supreme Court of Appeal failed by its 

interpretation to promote the spirit, purport and objects of the Bill of rights in 

terms of section 39(2) of the Constitution.2 

 

21. The question whether the court enforcing an arbitral award can take note of 

locus standi related issues that could and should have been ventilated in the 

arbitration, clearly raises a constitutional issue.  The issue concerns the 

integrity of arbitral proceedings in terms of section 34 of the Constitution.  The 

parties followed a dispute resolution procedure that they designed for 

themselves and the arbitrator came to a conclusion on the facts that he was 

                                            
2
 See Fraser v ABSA Bank Ltd 2007 3 SA 848 (CC) [47]. 
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requested to adjudicate.  The parties had the right to ask him to decide any 

issue that they would place before him and the arbitrator could in turn only 

decide the issues that the parties placed before him.  The locus standi issue 

was not one of them.  By refusing to enforce the award that the arbitrator had 

reached in voluntary arbitral proceedings, the Supreme Court of Appeal 

effectively denied Cool Ideas its right to access to justice which is of course 

guaranteed in section 34 of the Constitution.   

 

22. In this regard Mrs Hubbard opportunistically compares the present case to 

one where parties to an illegal contract subjects disputes that arise from the 

contract to arbitration upon which the winner attempts to enforce the award in 

terms of the Arbitration Act.  Mrs Hubbard contends that a court will not 

enforce such an award.  I am advised that although this contention may be 

correct, Mrs Hubbard’s comparison of that sort of case to the instant one is 

bad.  In her example the underlying contract is illegal and void.  It is trite that a 

contract which is entered into with the object of committing an illegal act is 

unenforceable.  The general rule is, I have been advised, that an arbitrator 

has no jurisdiction or authority to make an award on an illegal contract.  The 

reason why the court will not enforce such an arbitral award is that the award 

is itself void.  In the present case the Supreme Court of Appeal held, as point 

of departure, that a contract entered into with a builder who is not registered in 

terms of the Act, is not void.  Mrs Hubbard does not quarrel with this point of 

departure and, with respect, she cannot; it is correct.  If this is so, there is 

nothing illegal about the underlying contract, the arbitration agreement and 

the award and a court may not refuse to enforce the award in these 

circumstances for want of legality. 



13 
 

Prospects of success on appeal 

23. I respectfully submit that given the very strong minority judgment of his 

Lordship Mr Acting Justice of Appeal Willis (as he then was) Cool Ideas 

indeed enjoys reasonable prospects of success on appeal. 

 

24. In the light of these remarks I pray that Cool Ideas be granted leave to appeal 

to the Constitutional Court as set out in the notice of motion. 

 

_____________________ 

DEPONENT 

 

 

THUS SIGNED AND SWORN TO in compliance with the provisions of Regulation 

R.1258 of 21 July 1972 (as amended) before me (a Commissioner of Oaths duly 

designated in terms of the provisions of Regulation R.2477 of 16 November 

1984) at ………………………….. on this the ……. day of ………………… 20….. 

by the deponent who acknowledged that he knows and understands the contents 

hereof and has no objection to taking the prescribed oath. 

 

  

 

       __________________________ 

       COMMISSIONER OF OATHS 

FULL NAMES: 

ADDRESS: 

DESIGNATION:  


