
IN THE CONSTITUTIONAL COURT  

(REPUBLIC OF SOUTH AFRICA) 

 

Case No: CCT 99/2013     

In the matter between: 

COOL IDEAS 1186 CC Applicant 

 

and 

 

HUBBARD, ANNE CHRISTINE First Respondent 

THE MINISTER OF JUSTICE AND  
CONSTITUTIONAL DEVELOPMENT Second Respondent 
 

FIRST RESPONDENT’S OPPOSITION IN TERMS OF CONSTITUTIONAL 
COURT RULE 19(4)(a) 

I,  the undersigned, 

ANNE CHRISTINE HUBBARD 

do hereby make oath and say: 

1. I am an adult female and am the first respondent in this application for leave to 

appeal. 

2. The facts herein contained are, save where the contrary is clearly indicated, 

within my personal knowledge and are true. 
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3. Prior to responding in greater detail to the contents of the founding affidavit, it 

is relevant for me to summarise the grounds of opposition that I advance to 

the relief sought: 

3.1. the “constitutional issues” now raised by the applicant are presented 

for the first time.  Neither in the Court a quo (the South Gauteng High 

Court) nor in the Supreme Court of Appeal did the applicant raise or 

identify any purported constitutional issue.  It has now done so purely 

in a final attempt to acquire for itself a further opportunity to assess the 

merits of this matter; 

3.2. in terms of the Practice Rules of the Supreme Court of Appeal, each 

party is required to deliver a practice note complying with SCA Rule 

10A. The applicant did so.  A copy of that practice note is attached 

hereto marked “CH1”.  I refer in particular to paragraph 5 thereof 

wherein the applicant expressly confirms that there is no constitutional 

issue which the Supreme Court of Appeal would be called upon to 

decide.  Given that disclaimer, the Supreme Court of Appeal did not 

give any consideration to the “constitutional issue” now being raised; 

3.3. I am prejudiced by the applicant’s belated reference to these 

constitutional issues.  By failing to address those issues in the Court a 

quo and in the Supreme Court of Appeal, the applicant has ensured 

that there has not been a proper ventilation of all of the issues relevant 

to the determination of that which is now raised. 
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4. I will now respond seriatim to those portions of Van Dyk’s founding affidavit 

which are relevant. 

5. AD PARAGRAPH 1 

Anything stated by Van Dyk which conflicts with what I have said is denied. 

6. AD PARAGRAPHS 2 TO 26 

6.1. Save for the qualifications to which I refer below, the contents of these 

paragraphs are not disputed. 

6.2. I was unaware of any sub-contract concluded between Cool Ideas and 

Velvori Construction.  My contract was with Cool Ideas.   Cool Ideas 

was not registered as a homebuilder, either when it and I concluded 

our building contract, when it undertook the works, at the time of the 

arbitration or when it made application to enforce the arbitration award 

as contemplated in Section 31 of the Arbitration Act, 1965. 

6.3. I denied in my opposing affidavit in the Court a quo that the 

construction works had been effected by Velvori.  As far as I was 

aware, those works were undertaken by Mr Bob Dippenaar.  

Dippenaar was not registered as a homebuilder. 

6.4. Even had Velvori undertaken the construction works as contended for 

by Cool Ideas, its registration as a homebuilder did not absolve Cool 

Ideas from itself registering as a homebuilder and did not preclude me 
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from relying on the express provisions of Section 10(1) of the Housing 

Act. 

6.5. In relation to the allegation that the arbitrator “dismissed the main 

claim” I point out that the arbitrator found in my favour in relation to 

various aspects of my claim/s as is evident from pages 162 up to and 

including 164 of the applicant’s affidavit. 

6.6. I retain the view that the requirements of Sections 10(1)(a) and (b) of 

the Housing Act are peremptory and that, given the prohibitions 

therein contained, the arbitrator had no jurisdiction to award Cool 

Ideas a consideration determined by the terms of the building 

agreement. 

6.7. At the time of the arbitration neither Cool Ideas nor I were legally 

represented.  I was not aware of the relevant provisions of the 

Housing Act and neither party, raised or debated the meaning or 

import of the Housing Act.  The arbitrator, Mr Cook, gave no 

consideration to the provisions of that Act. 

6.8. It was only after Cool Ideas had sought relief in terms of Section 31 of 

the Arbitration Act, 1965 that I took legal advice.  It was on the basis of 

that legal advice that I opposed the Cool Ideas application on the 

basis of that close corporation’s non-compliance with the provisions of 

Section 10(1)(b) of the Housing Act. 
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7. AD PARAGRAPH 27 (including the incorrectly numbered sub-paragraphs 

26.1 and 26.2) 

7.1. One of the primary purposes of the Housing Act is to protect the 

interests of housing consumers.  That much is made clear in the 

preamble to the Act. 

7.2. That objective is achieved, inter alia, by requiring entities such as Cool 

Ideas to register with the National Homebuilders Registration Council 

which is established in terms of Section 2 of the Housing Act.  That 

Council has as one of its purposes the regulation of the homebuilding 

industry. 

7.3. The prescribed fee which a registrant is required to pay contributes to 

a fund which is used to compensate housing consumers in defined 

circumstances. 

7.4. Cool Ideas had not contributed to the requisite fund prior to 

constructing my home, nor during the construction of my home, nor 

prior to the launching of its application in terms of Section 31 of the 

Arbitration Act. Cool Ideas’ registration, on or about 24 March 2011, 

which occurred subsequent to me having served and filed my 

opposing affidavit to the application in terms of Section 31 of the 

Arbitration Act seem to have expired on 24 March 2012, as appears 

from a printout obtained by Mr. D.J. Greyling from my attorneys’ 

offices on 25 July 2013. It furthermore appears that no subsequent 
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registration has occurred. I attach hereto a copy of such a printout and 

mark same “CH2”. 

7.5. The penalty for that failure is the statutory preclusion against Cool 

Ideas enforcing the terms of the building agreement. 

7.6. The second and third options proposed in sub-paragraph 26.1 will 

permit the subversion of the express provisions of the Housing Act.  It 

cannot reasonably be proposed that the intention of the legislature in 

enacting Section 10 of the Housing Act was that registration as a 

homebuilder would only be required (even at a belated stage) for the 

purposes of enforcing the payment obligations of a housing consumer 

through litigation or arbitration. 

7.7. By failing to register, Cool Ideas did not subject itself to the regulation 

imposed by the Housing Act and did not contribute to the fund which 

was purposefully established in order to protect housing consumers 

such as me against the failure by Cool Ideas to properly build my 

home.  Cool Ideas now seeks to utilise the provisions of Section 10 of 

the Housing Act for its convenience.  Had I paid the full contract price 

in terms of the building contract, Cool Ideas would never have 

bothered to register as a homebuilder.  It only did so prior to the 

delivery of its replying affidavit in the Court a quo in order to meet the 

objection raised by me in my answering affidavit in that forum, and as 

indicated above such registration seem to have lapsed in the interim. 



Page 7 

7.8. The judgment by the Supreme Court of Appeal does not, in any 

manner, impugn the integrity of arbitral awards in general.  I take an 

analogy: 

7.8.1. were the participants to an unlawful gambling wager to 

eventually disagree on the outcome of the wager, they would 

be free to appoint a third party to determine that dispute; 

7.8.2. were that third party/arbitrator to make an award in favour of 

party A, that party could not utilise the provisions of Section 31 

of the Arbitration Act for the purposes of enforcing the 

arbitrator’s gambling award; 

7.8.3. any court seized with the Section 31 application would refuse to 

entertain and confirm what was patently an unlawful wager; 

7.8.4. that which Cool Ideas seeks to achieve has the same effect. 

7.9. I deny that either Sections 34 or 39 of the Constitution have any 

relevance to the current matter. 

8. AD PARAGRAPHS 29 AND 30 

8.1. Save for stating that the letter from the NHBRC referred to herein 

constituted inadmissible hearsay, I cannot comment on the views 

taken by Cool Ideas. 
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8.2. I must emphasise, however, that the suggestion that my reliance on 

the provisions of Section 10 of the Housing Act arose for the first time 

in my answering affidavit in the Court a quo is false.  My attorneys 

had, prior to the launch by Cool Ideas of the enforcement application, 

pertinently drawn to its attention the fact that the enforcement 

application would be inappropriate given the failure on the part of Cool 

Ideas to register as a homebuilder in terms of the Housing Act.  A 

copy of my attorney’s letter is annexed marked “CH3”. 

8.3. Despite those advices, Cool Ideas proceeded with the enforcement 

application without having registered as a homebuilder.  It had taken 

the view in its founding affidavit in the Court a quo that registration by 

it was not necessary. 

9. AD PARAGRAPH 31 

9.1. I do not dispute that the failure on the part of Cool Ideas to have 

registered as a homebuilder in terms of the Housing Act did not in 

itself render our building agreement void.  The result of that failure, 

however, is that the terms of payment are unenforceable by Cool 

Ideas.  I made that concession in both the Court a quo and in the 

Supreme Court of Appeal. 

10. AD PARAGRAPH 32 

10.1. The lack of enforceability regulated by Section 10(1)(b) of the Housing 

Act does not have capricious effects.  Applying the ordinary rules of 
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grammar and syntax, the context in which the provisions appear and 

the apparent purpose at which they are directed leads, I submit, to the 

conclusion that the intention of the legislature was to preclude an 

entity such as Cool Ideas from recovering what it contends to be the 

outstanding balance of the agreed contract price. 

10.2. I deny that the result of that which was determined by the SCA is 

either inequitable or fails to promote the objects and purpose of the 

Bill of Rights.  Cool Ideas is a building contractor.  Its business is the 

construction of residential homes.  It cannot reasonably be proposed 

by Cool Ideas that it was unaware of the provisions of the Housing Act 

or that those provisions are either obscure or difficult to determine. 

11. AD PARAGRAPH 33 

11.1. The first sentence of this paragraph is admitted. 

11.2. The prejudice contended for by Cool Ideas is denied.  As I have 

previously said, Cool Ideas seeks to import an interpretation into 

Section 10 of the Housing Act which has, as its sole purpose, the 

convenience of Cool Ideas.  In other words, Cool Ideas takes the view 

that a legitimate interpretation of Section 10 of the Housing Act will 

entitle it to determine whether it registers in terms of the Housing Act 

at all. 

11.3. I furthermore deny that the mischief referred to by the applicant is 

absent in the present matter as Mr. Dippenaar, who was at no relevant 
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time registered as envisaged by the Housing Act tended to the 

construction of my home, and I had been left with a home which, 

according to myself, suffers from material defects. 

11.4. The interpretation promoted by Cool Ideas is neither legitimate nor in 

accordance with the constitutional values it purports to rely on. 

11.5. I repeat, as well, that it is grossly unfair of Cool Ideas to criticise the 

Supreme Court of Appeal in the terms contained in this paragraph in 

circumstances in which it had pertinently advised the Supreme Court 

of Appeal that there were no constitutional issues to be considered in 

the appeal. 

12. AD PARAGRAPHS 34, 35 AND 36 

12.1. For the reasons I have already advanced, the argument contained in 

these paragraphs is both self-serving and ill-conceived.  

12.2. The Housing Act does not contemplate, nor should it, an entitlement 

on the part of a homebuilder to determine if and when it will participate 

in the regulatory processes determined by the Act.  That which is 

proposed by Cool Ideas will have the effect that a homebuilder will be 

entitled to derive the benefits of the Act should it elect to do so, but the 

recipient of its, perhaps appalling, services will not have the 

protections afforded by the Act in the absence of registration by the 

homebuilder. 
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12.3. Cool Ideas’ proposal furthermore seem to be in direct conflict with the 

rule of law that there can be no action before anything is due and 

owing. 

12.4. Those conclusions, apart from directly contravening the express 

provisions of the Act and the intention of the legislature as determined 

thereby, do not advance any constitutional principles. 

13. AD PARAGRAPHS 37 AND 38 

The contents of these paragraphs, for the reasons already advanced, are 

denied. 

14. AD PARAGRAPH 39 

14.1. The contents of this paragraph are deliberately misleading and evince 

a marked volte face by Cool Ideas.  The improper propositions 

advanced in this paragraph reinforce that which I submitted at the 

outset.  Cool Ideas cannot be permitted to now advance an argument 

based on facts entirely distinct from those which served before the 

Court a quo and the Supreme Court of Appeal. 

14.2. The argument contained in this paragraph ignores the following 

provisions in the Housing Act: 

14.2.1. the business of a homebuilder is defined in Section 1 of the 

Act to include the construction of a home for any person or 

the construction of a home for the purposes of sale, 
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leasing, renting out or other disposition.  It is not a 

requirement for registration in terms of the Act that Cool 

Ideas must have carried on the business of a homebuilder 

with the public; 

14.2.2. Section 1A(1) of the Act expressly records that the 

provisions of the Act apply to any homebuilder; 

14.2.3. Section 10(2) of the Act provides that no homebuilder shall 

construct a home unless that homebuilder is a registered 

homebuilder; 

14.2.4. in the circumstances, the very construction of a home is 

precluded in the event that the homebuilder is not 

registered. 

14.3. It is not, in the circumstances, accurate of Cool Ideas to say, or 

legitimate for it to criticise Ponnan JA for concluding that the relevant 

Sections of the Housing Act preclude only receipt of payment.  Section 

10(2) of the Act specifically precludes the construction of any home in 

the absence of registration.  The purpose of that prohibition is, with 

respect, self-evident.  It precludes construction of a home in 

circumstances in which the consumer is left at the mercy of the 

homebuilder, without the protection of the regulatory provisions of the 

Housing Act, in circumstances in which the homebuilder elects not to 

register. 
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14.4. In any event, it has never been the case advanced by Cool Ideas that 

it is not required to register in terms of the Housing Act or that it built a 

home for me as an “incidental service”.  The notion of being “an 

incidental builder” is an entirely new one, not ventilated in the 

enforcement application which served before the Court a quo. 

14.5. I did not know, as contended for herein, that Cool Ideas was not a 

“bona fide homebuilder” and that it would require to engage the 

services of Velvori Construction for the purposes of building my home.  

As I have said, I was under the impression that Mr. Dippenaar was 

doing the building. 

14.6. I also wish to point out that in the development of which my home 

forms a part, 8 (eight) homes in total were constructed, and to the best 

of my knowledge, and according to what I have been told by the some 

of the occupants of the other homes in the development, all 8 (eight) 

homes were constructed subsequent to contracts having been 

concluded between members of the public and Cool Ideas, as was the 

case with the construction of my home. 

14.7. In the circumstances I state that the conclusion sought to be drawn in 

this paragraph are both wrong and unfounded. 
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15. AD PARAGRAPH 40 (including its incorrectly numbered sub-paragraphs 

38.1 to 38.5) 

15.1. Yet again the applicant seeks to introduce the novel notion of 

homebuilding as a regular feature of a homebuilder’s activities as 

compared to what it described to be a “once-off situation such as the 

present”.  As I have said, those contentions are new, were not 

canvassed in the affidavits and are not supported by the facts. 

15.2. I also deem it appropriate to point out that the contents of these 

paragraphs seem at odds with the first sentence of paragraph 8 of 

Cool Ideas’ affidavit where it was declared that “Cool Ideas is a 

property developer”. 

15.3. I persist in stating, in any event, that given the provisions of Section 

10(2) of the Housing Act read with Section 10(1) thereof, even were 

the building of my home by Cool Ideas to have been a “once-off 

situation”, the Cool Ideas was still required to register as a 

homebuilder in terms of the Act. 

15.4. The concession made by counsel for Cool Ideas in the Supreme Court 

of Appeal was properly and correctly made.  The contrary construction 

now sought to be advanced is denied. 
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16. AD PARAGRAPH 39 (repeated) 

For the reasons I have already advanced, the argument contained in this 

paragraph and the conclusions sought to be drawn therein are denied. 

17. AD PARAGRAPHS 40 (repeated), 41, 42, 43 AND 44 

17.1. The distinction which Cool Ideas seeks to draw between the 

enforcement of a debt and the enforcement of an arbitral award does 

not bear scrutiny.  In paragraph 7.8 above I postulated the example of 

the enforcement of an unlawful gambling debt.  Having found that the 

enforcement by Cool Ideas of its claim to payment would, in the 

circumstances, amount to the enforcement of that claim contrary to a 

direct statutory prohibition, the Supreme Court of Appeal was entirely 

correct in concluding that the enforcement application should have 

failed. 

17.2. I again emphasise that the prohibitions contained in the Housing Act 

did not feature in the arbitration.  That failure arose purely in 

consequence of me (and my husband, Mr. Hubbard, who appeared on 

my behalf at the arbitral proceedings) being laypersons not having 

known about the relevant provisions of the Housing Act, and by Cool 

Ideas’ failure to inform myself, my husband, nor the arbitrator that 

Cool Ideas was not registered in terms of the Housing Act. Both 

parties were unrepresented by legal advisers, and the arbitrator is an 

architect, not a lawyer.  
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17.3. I repeat as well that my attorneys had pertinently drawn to the 

attention of those representing Cool Ideas that the contemplated 

enforcement application was squarely struck by the provisions of the 

Housing Act.  That notification was given prior to the launch of the 

enforcement application. 

17.4. The criticisms of the conclusion reached by the Supreme Court of 

Appeal are, with respect, unsubstantiated and are wrong.  The fact 

that an illegality was perpetrated by the making of the arbitral award 

appears to go entirely unnoticed (perhaps conveniently) by Cool 

Ideas.   

18. AD PARAGRAPH 45 

18.1. The legal submissions advanced in this paragraph are, I am advised, 

incorrect. 

18.2. An arbitration award which is voidable remains enforceable until the 

award is set aside or remitted to the arbitrator by a court.  It was, in 

the enforcement application, nonetheless incumbent on Cool Ideas to 

prove to the Court a quo that it was in possession of an arbitration 

award that could properly form the subject matter of an order of court 

as contemplated in Section 31 of the Arbitration Act. 

18.3. In the circumstances, it was not required of me to have the arbitrator’s 

award set aside or remitted as contemplated in Section 32(2) of the 

Arbitration Act.  I was quite entitled to await the application to enforce 
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the award and therein to raise my objection to the arbitrator’s 

jurisdiction to grant a money judgment contrary to the express 

provisions of the Housing Act.  I am advised that my views in this 

regard are supported by well-established and cogent authority. 

19. AD PARAGRAPH 46 

19.1. I again point out that no constitutional issues were raised in either the 

Court a quo, nor in the Supreme Court of Appeal. 

19.2. The submissions contained in this paragraph are, I respectfully state, 

incorrect.  The interpretation which the Supreme Court of Appeal 

applied to the requisite provisions of the Housing Act did not create a 

moratorium for my default.  Cool Ideas may well have available to it 

alternative remedies other than the enforcement of the provisions of 

the building contract.  I am advised that it may possibly, depending 

upon the circumstances, make claim on the basis that I have been 

improperly enriched at its expense.  It is not left without remedy. 

19.3. The argument contained herein ignores the obvious.  All that was 

required of Cool Ideas was to comply with the prescripts of the 

Housing Act and to register as a homebuilder.  That registration would 

have carried with it the inconvenience to Cool Ideas of having to 

contribute to the fund created by the Act.  No one is to blame for Cool 

Ideas’ failure to register except itself. 
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19.4. The provisions of the Bill of Rights do not contemplate coming to the 

assistance of Cool Ideas in the circumstances governed by this 

application. 

20. AD PARAGRAPH 47 

20.1. Once again, the argument contained herein is ill-founded.  The 

question is not whether the Supreme Court of Appeal violated an 

agreed arbitration process.  The true enquiry is whether the Court a 

quo was required and/or entitled to give effect to an arbitral award 

which was illegal.  The obvious answer, I submit, is no. 

20.2. The suggestion that the outcome of the Supreme Court of Appeal’s 

judgment goes to the very root of our judicial system is an 

embellishment and exaggeration which the above Honourable Court 

should not countenance. 

21. AD PARAGRAPHS 48 TO 50 

21.1. That which is proposed in these paragraphs is wrong for the following 

reasons: 

21.1.1. the provisions of the Housing Act do not impact upon the 

rights of parties to contract with one another; 

21.1.2. the Housing Act seeks to impose regulation upon 

homebuilders engaged in a particular industry.  That 
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regulation seeks to protect the wider members of the public 

in a rational and legitimate form; 

21.1.3. many industries or spheres of business are regulated by 

similar prescripts.   Section 34A(1) of the Estate Agency 

Affairs Act, 112 of 1976 contains a similar prohibition.  It 

records: 

“Any person acting contrary to the provisions of Section 26, 

shall not be entitled to remuneration in respect of a 

transaction concluded by him as an estate agent while 

failing to comply with the provisions of Section 26.” 

21.1.4. in Taljaard v TL Botha Properties 2008 (6) SA 207 (SCA) 

Nugent JA described the relevance of that section in the 

following terms (at par [7]): 

“It seems to me that that misconstrues the purpose of the 

section.  It was not enacted for the benefit of clients who 

have incurred a contractual obligation to pay remuneration 

to an estate agent who has performed his or her mandate 

… but rather to penalise estate agents who have breached 

the section.  An estate agent who claims remuneration in 

conflict with s34A might expose himself or herself to 

criminal sanction, and will be prevented from enforcing his 

or her claim, but I do not think it follows by necessary 

implication that a client who has settled his or her 
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contractual obligation is accorded a right of action for its 

return.” 

21.2. There cannot be any legitimate contention that the legislature, in 

seeking to regulate a particular industry and to protect the members of 

the public who are exposed to the practitioners of that industry, that 

has acted in a fashion which conflicts with the provisions of the 

Constitution. 

22. AD PARAGRAPHS 51 TO 55 

22.1. I am obviously not in a position to comment on the factual events 

recorded in these paragraphs. 

22.2. I oppose the grant of the condonation sought on the basis that there is 

no merit in the application for leave to appeal as a consequence of 

which the grant of that condonation would serve no purpose. 

WHEREFORE I respectfully pray for the dismissal of the application for leave to 

appeal. 

 
 
 
 
___________________________ 
D E P O N E N T 
 
SIGNED and SWORN to before me at                                                on this        day of 

                                      2013, the deponent having acknowledged that she knows and  
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understands the contents of this affidavit, that she has no objection to taking the 

prescribed oath and that she considers the oath to be binding on her conscience. 

 
 
 
___________________________ 
COMMISSIONER OF OATHS 
FULL NAMES: 
ADDRESS: 
CAPACITY: 
TELEPHONE NO: 
 

 


