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IN THE CONSTITUTIONAL COURT 
 

(REPUBLIC OF SOUTH AFRICA) 
 
 
                                                                                      CASE NO:  
 
 
In the matter between: 
 
 
COOL IDEAS 1186 CC                                                  Applicant 
 
 
and 
 
 
HUBBARD, ANNE CHRISTINE                                     First Respondent 
 
THE MINISTER OF JUSTICE  
AND CONSTITUTIONAL DEVELOPMENT Second Respondent 
 
 
 

FOUNDING AFFIDAVIT 
 

 
I, the undersigned 
 

JOZUA FRANCOIS VAN DYK 
 
 
do hereby make oath and declare: 
 

1. The facts set out below fall within my own knowledge and they are to the 

best of my belief true and correct.  Insofar as I rely on allegations of a 

hearsay nature, I state that I believe them also to be true and correct.  

Lastly, where I rely on legal argument, I state that I do so on the advice of 

the applicant’s legal advisers, which advice I accept. 
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2. The applicant for leave to appeal is Cool Ideas 1186 CC, a close 

corporation duly registered in terms of the laws of South Africa with 

principal place of business at 11 Dartfield Road, Eastgate, Johannesburg.  I 

am duly authorised to depose to this affidavit and to cause this application 

to be brought on behalf of the applicant as appears from the resolution, “A” 

hereto. 

 

3. The first respondent is Anne Christine Hubbard, a married woman of Unit 2, 

the Chesterfields, Chesterfield Road, Bryanston, Sandton. 

 

4. The second respondent is the Minister of Justice and Constitutional 

Development, cited herein in his official capacity, care of the State 

Attorney’s office at the 10th Floor, North State Building, Corner Kruis and 

Market Street, Johannesburg. The second respondent is joined as an 

interested party, because the relief which is sought concerns the 

constitutionality of legislation.   

 

5. Also of importance in this application is Velvori Construction CC, a building 

contractor of 46 Bayhill Avenue, Eagle Canyon, Honeydew, Randburg. 

 

6. For purposes of ease of reference I call the applicant “Cool Ideas”, the first 

respondent, “Mrs Hubbard” and the home builder, “Velvori Construction”.  

At issue in this matter are the provisions of section 10(1)(b) of the Housing 

Consumers Protection Measures Act, 95 of 1998.  I call it “the Act” herein.  
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THE FACTS 

7. The essential facts are all common cause. 

 

8. Cool Ideas is a property developer.  It obtained rights to a piece of land 

known as Erf 5606 Bryanston Township and caused it to be subdivided as 

part of the development thereof.  It sold portion two of the subdivided erf to 

Mrs Hubbard.  Transfer was registered on 4 December 2006. 

 

9. During February 2006 Cool Ideas and Mrs Hubbard entered into a building 

contract in terms of which Cool Ideas undertook to construct a dwelling for 

Mrs Hubbard on her portion.  I refer to it as “the building project” in what 

follows. 

 

10. Cool Ideas is not itself a building contractor and it entered into a contract 

with Velvori Construction to execute the building project. 

 

11. The Act requires the registration of both a building project that is subject to 

its provisions (i.e. the construction of a “home” as the concept is defined in 

section 1 of the Act) and of the “home builder” (i.e. a person who carries on 

the business of a home builder, cf the definition in section 1 of the Act and 

the procedure set out in section 10 of the Act).  The registration of a project 

is called “enrolment” (cf definition in section 1 of the Act and the procedure 

of enrolment provided for in section 14 thereof). 
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12. I should point out that the Act distinguishes between two categories of  

home builders.  The first is where the home builder has the capacity to 

undertake the physical construction of a home.  The second is where the 

home builder does not have this capacity and has to appoint sub-

contractors. 

 

13. Cool Ideas was not registered as a home builder when it entered into the 

building contract with Mrs Hubbard. 

 

14. Velvori Construction was however registered in the category of home 

builders who have the capacity to themselves undertake the construction of 

a home. 

 

15. The building project was moreover duly enrolled in terms of the Act. 

 

16. The project commenced, payments were made and received and the works 

achieved practical completion in October 2008. 

 

17. Mrs Hubbard then raised certain issues with the quality of certain elements 

of the works.  She not only refused to make the final payment due on the 

building project, but claimed payment of some R1,2 million from Cool Ideas 

as the cost of alleged remedial works. 

 

18. The building contract contained an arbitration clause and Mrs Hubbard 

instituted arbitral proceedings against Cool Ideas for the payment of 

contractual damages (for the remedial works). 
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19. Cool Ideas defended the claim and counter-claimed for the balance of the 

contract price – an amount of about R550 000,00. 

 

20. An arbitrator was duly appointed and after having heard evidence he 

dismissed the main claim and upheld the counter-claim with costs.  He 

made an award to that effect on 15 October 2010. 

 

21. Mrs Hubbard did not pay the amount of the award to Cool Ideas. 

 

22. Cool Ideas thereupon applied to the South Gauteng High Court for an order 

enforcing the arbitral award in terms of section 31 of the Arbitration Act, 42 

of 1965. 

 

23. Mrs Hubbard opposed the application.  In her answering affidavit she – for 

the first time – contended that Cool Ideas was not entitled to receive 

payment because it was not registered in terms of section 10 of the Act.  

She specifically relied on section 10(1)(b) of the Act.  The relevant part of 

this section provides that: 

 
“No person shall … receive any consideration in terms of any 
agreement with a housing consumer in respect of the … 
construction of a home, unless that person is registered as a home 
builder”. 
 

 

24. Cool Ideas then – that is, between the delivery of the answering and 

replying affidavits - applied for and was registered as a home builder in 
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terms of section 10(6)(b) of the Act.  I attach a copy of the registration 

hereto as “B”. 

 

25. The section 31 application came before her Ladyship Madame Justice 

Victor who made the award of the arbitrator an order of the court.  A copy of 

her Ladyship’s judgment is attached as “C’.  

 

26. Mrs Hubbard appealed to the Supreme Court of Appeal.  His Lordship Mr 

Justice of Appeal Ponnan gave judgment for the majority (Navsa and 

Theron JJA as well as Mbha AJA concurring), upholding the appeal.  Willis 

AJA gave a dissenting judgment in which he found that the appeal should 

be dismissed.  The judgments of the Supreme Court of Appeal are 

attached as “D”. 

 

THE ESSENTIAL ISSUES 

27. Two issues, emanating from different legal contexts, intersect in the 

present matter. 

26.1  The first issue concerns the interpretation of section 10(1)(b) of the 

Act in order to determine the date by which a home builder must be 

registered in terms of the Act so as to be entitled to receive any 

contractual consideration.  Three options are available:  One, when 

the contract is entered into; two, when the consideration is claimed; 

three, when the housing consumer pays (or is ordered to pay) the 

consideration.  The interpretation must be done in terms of section 
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39 of the Constitution and it has to promote the spirit, purport and 

objects of the Bill of Rights. 

26.2  The second issue concerns the integrity of the arbitral award as a 

cause of action in the proceedings brought under section 31 of the 

Arbitration Act.  This also raises constitutional issues, of which 

section 34 of the Constitution is pre-eminent. 

28. I deal with each of the issues in turn in what follows. 

 

INTERPRETATION OF SECTION 10(1)(b) OF THE ACT 

29. Before analysing the section, I must record that Cool Ideas did not 

knowingly breach the Act.  In fact, the members of Cool Ideas were firmly 

under the impression that as Velvori Construction was registered in terms 

of the Act and as the building project was enrolled under the Act, all the 

relevant statutory requirements had been met.  This view was later 

confirmed by the National Home Builders Registration Council (“NHBRC”) 

when the legal advisor of the NHBRC certified the following (on 10 January 

2011): 

 

“Section 10(6) of the Housing Consumers Protection Measures Act 
95 of 1998 allows the developer (Cool Ideas 1186) to appoint the 
contractor Velvori Construction to built (sic) 8 houses on its behalf in 
2006.  During the construction of the dwellings the NHBRC issued 
the enrolment certificates in the name of the contractor Velvori 
Construction including the certificate for the above stand.” 
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30. I attach a copy of the abovementioned letter of the NHBRC legal advisor 

hereto as “E” and a copy of the enrolment certificate of the building project 

as “F”. 

 

31. His Lordship Mr Justice of Appeal Ponnan approached the appeal on the 

basis that a building contract with a non-registered home builder is indeed 

valid and not void.  I respectfully submit that this premise is correct.  The 

consequence of this point of departure is of course that payments made 

under a building contract to a non-registered home builder are not 

recoverable under an enrichment action, they are not sine causa; there is a 

causa, viz the building contract.  The section also does not prohibit the 

payment of amounts due under a building contract – but it prohibits the 

receipt of such payments. 

 

32. I am advised that it is notoriously difficult to determine whether a 

contractual provision in breach  of a statute is enforceable, void or whether 

it occupies some in-between position.  The question has become even 

more complex on the advent of the constitutional era because the 

Constitution has made the statutory interpretation of provisions that affect 

private rights and obligations a normative and value-laden task that must 

always promote the spirit, purport and objects of the Bill of Rights.  The 

upshot of the judgment of his Lordship Mr Justice of Appeal Ponnan is that 

although the building contract between Cool Ideas and Mrs Hubbard is not 

void and that she cannot re-claim the payments that she had made, Cool 

Ideas can nevertheless not claim the balance due to it under the contract 
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for works that it performed.  This is a manifestly inequitable result which 

does not promote the spirit, purport and objects of the Bill of Rights. 

 

33. The mischief combated by the provision contained in section 10(1)(b) is 

clearly to protect housing consumers from exploitation by unreliable and 

unscrupulous contractors who cannot be registered as home builders 

because they do not have the attributes to be registered as such.  In the 

present case, the mischief is absent.  The use of purposive or teleological 

interpretation techniques that are sanctioned and required by the 

Constitution, must in principle lead to an interpretation that is equitable, 

rational and, indeed, just.  The applicant respectfully submits that the 

interpretation of the majority does not engender a sense of justice but a 

feeling of disbelief.  Cool Ideas bona fide entered into a contract with Mrs 

Hubbard.  Cool Ideas performed its obligations through Velvori 

Construction, whilst Mrs Hubbard enjoys the benefits of the work without 

having to pay for it.  The interpretation of the majority of the Supreme Court 

of Appeal violates the fundamental principle of pacta sunt servanda and it 

sanctions a windfall for Mrs Hubbard at the cost of a contractual party who 

has scrupulously performed its obligations.  The interpretation of the 

majority is, with respect, in breach of the constitutional values. 

 

34. Cool Ideas suggests that the section is capable of an interpretation that will 

effectively combat the mischief that it is aimed against whilst avoiding the 

manifest injustice and unconstitutionality of the interpretation of the 

Supreme Court of Appeal. This can be achieved by requiring the contractor 

to be registered in terms of the Act before it may receive payment.  In other 
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words, the conclusion of a contract by an unregistered home builder would 

not render the contract void as an invariable consequence, but would allow 

the contract to be performed – payments may legitimately be made and 

received if they are made without demur.  However, if it transpires that the 

home builder is not duly registered, then the home builder has to register 

before it may receive payment.  If the home builder cannot obtain 

registration, presumably because the home builder does not have the 

required attributes for registration, then the statutory condition for the 

receipt of payment will not be fulfilled and payment may not be received.  

This would be equitable and will not violate the clear language of the 

section. 

 

35. On this interpretation the errant home builder could consequently sue for 

payment and the recalcitrant employer could be ordered to pay.  However 

the court (or other alternative dispute resolution tribunal) would have the 

power to require that the execution of the order is subject to due 

registration.  The court could thus add a suspensive condition to the 

execution of its judgment, which, I submit, would be appropriate relief as 

contemplated in section 38 of the Constitution. 

 

36. The section should in other words be interpreted to mean that the moment 

at which registration must be tested is not when the contract is concluded, 

when the work is undertaken, when the debt falls due, when action for 

payment is instituted or when judgment is delivered, but when the judgment 

is executed.  The execution of a judgment is an issue over which the court 

has direct control. 
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37. Cool Ideas submits that the injunction in the section primarily raises an 

issue of remedy and not of right.  Cool Ideas respectfully submits that the 

underlined words should be read into the section: 

 
“No person shall [r]eceive any consideration in terms of any 
agreement with a housing consumer in respect of the sale or 
construction of a home unless that person is at the time of enforcing 
a claim for consideration registered as a home builder.” 
  

 

38. The underlined words conform and are consistent with the Constitution and 

its fundamental values, they do not interfere with the purpose of the Act or 

dilute it.  Reading in the underlined portion would violate the defence that 

the court owes to the legislature, the court would not make law but it would 

merely clarify the meaning of the section that is already contained in it. 

 

39. The essence of the judgment of his Lordship of Appeal Mr Justice Ponnan 

appears from paragraph [13] of his judgment.  In this paragraph his 

Lordship departs from the proposition that section 10(1) makes it clear that 

a home builder may not act as such without the requisite registration and 

from there his Lordship argued that should a court find that an unregistered 

home builder is entitled to payment, the court would be giving legal 

sanction to the very situation that the legislature wish to prevent.  He also 

found that the purpose of the Act (protection of consumers) would be 

rendered ineffective and, in some, that the legislation operates to preclude 

a court from entering judgment in favour of an unregistered builder.  It is the 

submission of Cool Ideas that the premise from which his Lordship 

approached the matter does not apply to this case.  It may apply to the 

case where an entity that conducts business as a home builder with the 
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general public is not registered.  But, nothing in the section prevents a non-

registered person from building a home for another – what is prohibited is a 

person carrying on the business of a home builder with the public.  Cool 

Ideas did not carry on the business of a home builder, it did not give itself 

out as a home builder, did not solicit business from the general public.  It 

merely sold a property that it had developed to Mrs Hubbard and as an 

incidental service agreed to build a home for her.  She knew that Cool 

Ideas was not a bona fide home builder and that it would engage the 

services of such a home builder, viz Velvori Construction. The section does 

not prevent such a contract but merely determines that an incidental builder 

(such as Cool Ideas) may not receive consideration in terms of the building 

contract unless it is registered as a home builder.  Registration is only 

required for the receipt of payment (consideration) and not construction of 

the building.  The contract is thus not void, the services that were rendered 

were not illegal, the payments that were received do not have to be 

returned because they are not sine causa and therefore his Lordship Mr 

Justice of Appeal Ponnan was, with respect, incorrect in his finding that “a 

home builder may not act in that capacity at all without the requisite 

registration”.  This premise being wrong, his Lordship’s conclusions are 

with respect also incorrect.  The section merely prohibits the receipt of 

payment by an unregistered home builder.  If, by the time that the court 

order for payment is executed the home builder is duly registered, the 

objects of the Act will not be violated. 

 
   

40. In conclusion I should point out that it is recorded in paragraph [12] of the 

judgment of his Lordship Mr Justice of Appeal Ponnan that counsel acting 
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for Cool Ideas was “constrained to accept that had it [i.e. Cool Ideas] 

issued a summons against Mrs Hubbard for payment of the consideration 

she could successfully have excepted to it”.  In this regard his Lordship 

referred to a judgment of the South Gauteng High Court by his Lordship Mr 

Justice Goldblatt in IS & GM Construction CC v Tunmer 2003 5 SA 218 

(W).  In his minority judgment his Lordship Mr Acting Justice of Appeal 

Willis also referred to this judgment (in paragraph [34] of his judgment).  

Willis AJA clearly questioned the correctness of the finding of Goldblatt J.  I 

wish to make the following remarks in respect of this issue: 

38.1  It is indeed correct that counsel for Cool Ideas conceded, in the heat 

of the moment, that an exception could have been raised and would 

be upheld if it had been raised should a home builder not allege that 

it is registered in a claim for payment of  a consideration under a 

building contract. 

38.2  On reflection counsel has informed me that the concession was not 

correctly made.  It was based on the assumption that the decision of 

Goldblatt J in IS & GM Construction is correct. 

38.3  The judgment of his Lordship Mr Justice Goldblatt does, in fact, not 

bear scrutiny and the concession should not have been made. 

38.4 It is a requirement for a bona fide home builder i.e. an entity that 

conducts the business of building homes as a regular feature of its 

activities, to register as a home builder.  In a once-off situation such 

as the present, where home building is not a regular feature of the 
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activities of Cool Ideas, it would probably not be necessary for a 

plaintiff to allege registration where it claims payment. 

38.5 In such a case a defendant should raise the issue of registration as 

a special plea, just as if it is a plea of prescription and the plaintiff 

should then be able to respond by proving that it has been 

registered or that it will be registered before the execution of the 

court’s order. 

39. Cool Ideas does not maintain that it may  receive payment in contradiction 

of section 10(1)(b).  Cool Ideas merely contends that it may sue for such 

payment and that a court may order payment, but before Cool Ideas may 

receive the payment, it has to be registered in terms of the Act – which has 

manifestly happened.  The High Court has the power to regulate the 

execution of its orders and the court will refuse to allow the execution of an 

order where the execution may amount to the contravention of an Act.  Non 

constat that the right to claim payment does not vest in an unregistered 

home builder’s estate. 

THE ARBITRATION – COURT ENFORCEMENT CONTINUUM 

40. The second issue of constitutional importance in this matter concerns the 

fact that the order sought in the High Court was not to enforce a debt, but 

to recognise and enforce an arbitral award. 

 

41. The counter-claim in the arbitration was not an instance of debt collection.  

It concerned a claim that was properly adjudicated.  The arbitrator applied 
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himself to the merits of the claim.  He specifically applied himself to the 

question whether Cool Ideas had properly performed its side of the contract 

as pre-condition for payment.  After he had issued his award, the building 

contract lost its significance as being the sole determinator of the rights and 

obligations of the parties.  These were then all merged into the arbitral 

award.  This is an instance of necessary novation.  The High Court was not 

concerned with the underlying contract, only with the arbitral award.  The 

High Court did not see the underlying contract, only the award.  The award 

is a massive document reflecting an intense and wide-ranging investigation 

into the merits of the matter.  I attach a copy thereof to show to what 

lengths the arbitrator went to determine the rights of the parties – it is 

attached as “G”. 

 
42. Cool Ideas respectfully submits that Mrs Hubbard had to raise all defences 

in the arbitration, including her concern, such as it may be, regarding the 

non-registration as a dilatory type of defence. 

 
43. It is respectfully submitted that it is not incumbent on a court to pierce the 

veil of an arbitration award in order to enquire about the merits and 

demerits of the award.  The disputes between Mrs Hubbard and Cool Ideas 

were resolved by the application of law in a fair hearing before an 

appropriate, independent and impartial arbitrator constituting a 

constitutionally recognised tribunal or forum.  The Supreme Court of Appeal 

in fact reached beyond the award and into the constitutional rights of Cool 

Ideas that are guaranteed in section 34 of the Constitution by refusing to 

make the award an order of court because of what the majority took to be a 

defence going to the merits of the claim of Cool Ideas.  (I pointed out above 
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that this view is, with respect, wrong, but, if the defence of non-registration 

does go to the merits, it had to be raised in the arbitration and the failure to 

do so did not alter the fact that the arbitral award is res iudicata.) 

 
44. The Supreme Court of Appeal argued that the order of the High Court 

would perpetuate an illegality.  Cool Ideas submits with respect that this 

view is wrong. Ordering a respondent to pay an arbitral debt is not to 

perpetuate an illegality.   

 
45. Mrs Hubbard was free to seek the setting aside of the award in terms of 

section 33 of the Arbitration Act – but she failed to do so.  She was thus 

subject to the arbitral award, and the High Court correctly ordered her to 

comply with the obligations that she undertook when she entered into the 

arbitration agreement. 

 

CONSTITUTIONAL ISSUES 

46. I respectfully submit that the first matter identified above (viz the proper 

interpretation of section 10(1)(b) of the Act) raises a profound constitutional 

issue.  It does not simply pertain to the correct interpretation of a piece of 

legislation; it concerns the interpretation of legislation to promote the spirit, 

purport and objects of the Bill of Rights.  The effect of the interpretation 

reached by the Supreme Court of Appeal is to create a moratorium for a 

defaulting debtor – which violates, at least, Cool Ideas’ right to equality and 

its right to property, both of which are protected by the Bill of Rights.  
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47. I also respectfully submit that the second matter identified above (viz the 

role and function of an arbitral award) similarly raises profound 

constitutional issues.  The parties to the arbitration devised a process and 

procedure for themselves to identify and resolve their disputes.  The effect 

of the order of the Supreme Court of Appeal is to destroy that process and 

to do violence to Cool Ideas’ right of access to dispute resolution (section 

34 of the Constitution).  This issue also does not simply concern the  

interpretation of a statute but, indeed, the structure of our very judicial 

system:  An arbitral award is left standing by the Supreme Court of Appeal 

whilst its enforcement is refused and the dispute resolution process that the 

parties devised for themselves has been rendered nugatory. 

INTERESTS OF JUSTICE 

48.  As I have pointed out above the validity of a contract entered into in 

breach of a statutory provision is a matter that is controversial in our law.  

This appears from the judgments referred to in paragraphs [10], [19], [25] 

to [33] of the judgments of the Supreme Court of Appeal. The question 

applies to the correct interpretation of any number of statutes and our 

courts have delivered widely diverging judgments on the question, 

frequently reversing previous decisions.  I am advised that the 

Constitutional Court has not yet had the opportunity to consider the 

fundamental constitutional issues that are triggered by this problem and to 

give guidance to our courts in this regard.  Although this case does not 

directly concern the question of validity in the face of a breach of a statute 

(the Supreme Court of Appeal held that the contract is valid), the case does 
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concern the termination of private law rights as a consequence of 

legislation.   

 

49. The freedom of parties to contract clothes them with the power to make 

their own law, law that is as strong as that of the legislature.  The power to 

make your own law is only checked by the fiat of the legislature and the 

provisions of common law, but the limitations must always be interpreted to 

give freedom of contract its widest possible berth. 

 

50. The tension between the innate freedom of contract of everyone subject to 

the Constitution and the legislature’s legitimate interest and duty to protect 

the weak against exploitation, must be adjudicated and adjusted with great 

circumspection to ensure that injustices are not created. 

CONDONATION FOR THE LATE FILING OF THE APPLICATION FOR 
LEAVE TO APPEAL 

51. After the Supreme Court of Appeal handed down judgment (on 28 May 

2013) the other member of the applicant, Mrs Hayward, and I instructed 

our attorneys to advise Cool Ideas about the prospects of success and 

on the costs implications of an application for leave to appeal and an 

appeal to the Constitutional Court.  

52. We obtained opinions from our attorneys and junior counsel on 4 June 

2013.  Senior counsel was then instructed to consider the matter and 

advise on the prospects of success.  Senior counsel expressed the view 
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on 20 June 2013 that the matter had merit and that leave to appeal 

could be sought.  Thereafter this application was prepared and 

completed in great haste.              

53. It is submitted on behalf of the applicant that the delay in presenting the 

application was not unreasonable or attributable to tardiness by the 

applicant.  

54. The delay also does not cause any prejudice to the respondent.  

55. In the premises the applicant prays that the late filing of this application 

be condoned.  

 

WHEREFORE I pray, on behalf of the applicant, for the relief claimed in the 

notice of motion. 

           
     __________________________ 
      DEPONENT 
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SIGNED AND SWORN TO BEFORE ME AT _____________________                    

ON THIS _______       DAY OF _______________________________ 2013, 

THE DEPONENT HAVING ACKNOWLEDGED IN MY PRESENCE THAT 

HE/SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, 

THE PROVISIONS OF GOVERNMENT GAZETTE R1478 OF 11 JULY 1980 AS 

AMENDED BY GOVERNMENT GAZETTE R774 OF 20 APRIL 1982, 

CONCERNING THE TAKING OF THE OATH, HAVING BEEN COMPLIED 

WITH. 

 ______________________________ 
 COMMISSIONER OF OATHS 

 

CAPACITY: 

FULL NAMES: 

PHYSICAL ADDRESS: 

 


