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WRITTEN ARGUMENT ON BEHALF OF THE RESPONDENTS 

 

INTRODUCTION  

 

[1]  This is an application for leave to app eal to this honourable 

Court against the judgment of the Full Bench of the Northern 

Cape High Court,  incorporating an application to adduce 

further evidence on appeal.  

 

 Application for leave:    Paragraph 1 to 3  
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[2]  By direction of the Chief Justice the ma tter has been set down 

for argument on both the application and the merits of the 

proposed appeal and these are the written arguments f i led in 

terms of that direction on behalf of  the respondents.  

 

[3]  In view of the fact that the matter of  further evidenc e has 

apparently became moot in view of paragraph 6 and 7 of the 

“agreed statement of  factual f indings (agreed statement)”  and the 

fact that no argument was advanced in this regard in the 

applicants’  written argument, it  is assumed that the 

applicants are not persisting in their application for leave to 

adduce further evidence and therefore that issue will  not be 

dealt with in this written argument.   

 

[4]  It  is to be noted that this written argument has been drafted 

without the respondents’  attorney being s upplied with an 

index to the application papers.  

 

FACTUAL BACKGROUND  

 

[5]  The factual background relevant for purposes of 

determination of this application and the appeal is in my 

respectful submission contained in the agreed statement.  
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[6]  The first  appl icant and the respondents entered into an 

agreement of sale on 19 November 2003 and in terms of 

which:  

 

6.1  the first  applicant bought the relevant property for an 

amount of R240,000.00;  

 

6.2  the purchase price was payable in monthly installments of  

R4,000.00;  

 

6.3  the first  applicant would insure the property against al l  

possible risks and would pay the premiums in respect 

thereof;  

 

6.4  the f irst  applicant would not be entitled to lease out the 

property without the respondents’  prior written permission;  

 

6.5  the f irst applicant would be liable for payment of all  amounts 

levied in respect of municipal rates,  taxes and service fees;  

 

6.6  transfer of the property would be effected as soon as possible 

after payment of the purchase price and after fulfi l lment of 

all  her obligations by the first applicant;  
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6.7  in the event of the f irst applicant neglecting to make any 

payment on due date,  she would be l iable to pay interest on 

such arrears calculated according to the prescribed rate of  

interest;  

 

6.8  after half of the purchase price has been pa id, the first  

applicant would be entitled to claim transfer of the property 

in terms of Section 27 of the Alienation of Land Act,  number 

68 of 1981 (hereinafter referred to as “the Act” ) ;  

 

6.9  in the event of breach of the agreement by the first applicant,  

the respondents would be entitled to cancel the agreement, in 

which event the f irst applicant will  forfeit in favour of the 

respondents all  payments effected in terms of the agreement.  

 

Answering Affidavit:  Annexure “JB1”  

 

[7]  The first applicant defaulted i n respect of the payments due 

for November and December 2007 and which prompted the 

respondents to issue summons and obtain judgment for the 

cancellation of the agreement and an order evicting the first  

applicant from the property. This judgment was obtain ed on 

3 April 2008.  
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[8]  This judgment was subsequently abandoned by the 

respondents.  

 

[9]  On 21 May 2008, at  which stage the first applicant was also in 

arrears with her payments for February, March, April and 

May 2008, the attorneys for the f irst applican t addressed a 

letter to the respondents demanding transfer of the property 

against registration of a first mortgage bond in favour of the 

respondents.  This demand was purportedly based on the 

provisions of clause 8.4 of  the contract.   

 

[10]  This letter of demand contains no expression of intent 

regarding the payment of the amounts in arrears,  the interest 

payable thereon or the substantial amount outstanding in 

respect of municipal rates,  taxes and service fees.  

 

[11]  The respondents did not respond to this  letter of  demand.  

 

[12]  On 9 September 2008 the respondents addressed a letter to 

the f irst  applicant,  complying with Section 19 of the Act,  

demanding the rectif ication of the first  applicant’s breach of 

the contract consisting of the following:  
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12.1  the failure to pay the installments due for November and 

December 2007 as well as the period February to September 

2008;  

 

12.2  the leasing of the property without the prior written consent 

of the respondents;  

 

12.3  the failure to insure the property against all  risks;  and  

 

12.4  the failure to pay municipal rates,  taxes and service charges 

at that stage amounting to R43,177.69.  

 

[13]  The first  applicant was afforded 30 days within which to 

rectify her breach of the contract and was informed that if  

she persists in her breach, the contract would be cancelled. 

This demand elicited no response from the first applicant.  

 

[14]  Although the words “cancel”  or “kanselleer”  was not used in a 

further letter addressed to the first  applicant on 3 February 

2009 (being almost five months after  the letter of demand) the 

respondents in the said letter expressed their clear and 

unambiguous intention of cancelling the agreement by 

instructing the f irst applicant to vacate the property.  
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[15]  Subsequent to the cancellation of the agreement, on 3 Marc h 

2009, the first  applicant tendered payment of all  that was due 

against transfer of  the property.  

 

[16]  The response of the respondents was to commence with an 

application for a declaratory order by the Northern Cape 

High Court,  which order was granted wh ile dismissing the 

first  applicant’s counter application.  

 

[17]  The applicants’  appeal against this order was dismissed with 

costs and they now seek leave to appeal to this Court against  

the judgment of the Full Bench.  

 

TEST FOR LEAVE TO APPEAL  

 

[18]  In order to be successful  in an application for leave to appeal 

to this Court an applicant must satisfy the Court that:  

 

18.1  there is a constitutional matter at stake;  and  

 

18.2  that it  will  be in the interests of justice that leave be granted.  
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Minister of Safety and Security vs Luiters  2007(2) SA 106 

(CC) at paragraph 18 and 31  

 

[19]  Furthermore it  has been recognized that it  will  seldom be 

found to be in the interests of justice to grant leave where 

there is no reasonable prospects of success in a proposed 

appeal.   

 

 Luiters (supra)  at paragraph 32  

 

[20]  What is at stake in this matter is the question whether the 

enforcement (as opposed to the enforceability)  of the 

cancelation clause in the contract violates public policy and 

is therefore unconstitutional.  

 

[21]  It  is conceded that this clearly raise s a constitutional issue 

and it  therefore remains for the Court to determine whether it  

is in the interests of justice to grant leave to appeal.  

 

[22]  It  will  be argued on behalf of the respondents that the 

granting of leave is not in the interests of justice in view of  

the lack of prospects of success on appeal.   
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THE ISSUE OF RESTITUTION  

 

[23]  In his directive the Chief Justice determined that the parties 

should “address the question whether the issue of  the cancellation  

of  the agreement could be determined separately from the issue of  

restitution of past performance under the agreement.” .  

 

[24]  According to the general principles of the law of contract,  

restitution is not a prerequisite for the lawful recision 

(cancelation) of a contract.  It  is however,  under appropriate 

circumstances, a consequence that follow from it .   

 

 Extel Industrial (Pty) Ltd and Another vs Crown Mills (Pty) 

Ltd  1999(2) SA 719 (SCA) at 732 B –  E  

 Van Schalkwyk vs Griesel  1948(1) SA 460 (A) at 470 –  472 

 

[25]  The claim by the respondents in the application was not one 

for restitution, but merely for a declaration of rights in 

respect of the recision (cancellation) of the contract.  The 

restitution of what was performed could therefore,  in my 

respectful submission, not play any role in evaluating 

whether the contract was lawfully cancelled.  
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ENTITLEMENT TO TRANSFER 

 

[26]  Clause 8.4 of the agreement provides as follows: 

 

 “Die kopers (sic)  is  ten alle  tye geregtig:  

 

(4)  om transport van die eiendom ingevol ge Artikel  27 van die Wet 

te eis wanneer hy ten minste een helfte  van die koopprys betaal  

het;”  

 

[27]  Clause 8.4 must be read together with clause 7 of  the 

agreement which deals with transfer of the property and 

which provides as follows as far as relevant  in part:  

 

“… Oordrag van die eiendom word deur die verkoper se  

aktebesorgers bewerkstell ig so spoedig moontlik  na betaling van 

die koopsom en teen nakoming deur die kopers (sic)  van al  sy 

verpligtinge ingevolge hierdie  ooreenkoms .”   (My underlining)  

 

Coopers & Lybrand and Others vs Bryant 1995(3) SA 761 

(AD) at 767 I to 768 B  
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[28]  In terms of clause 8.4 of the agreement a demand for transfer 

is to be done in terms of Section 27 of the Act which provides 

as follows in relevant part:  

 

“(1)  Any purchaser who in terms of  a deed of  al i enation has 

undertaken to pay the purchase price of  land in specif ied 

installments over a period in the future and who has paid to 

the sel ler  in such installments not less than 50% of the 

purchase price ,  shall ,  i f  the land is  regis terable,  be entitled 

to demand from the sel ler transfer of  the land on condition 

that simultaneously  with the registration of  the transfer 

there shall  be registered in favour of  the sel ler a f irst  

mortgage bond over the land to secure the balance of  the 

purchase price and interest in terms of  the deed of  

al ianation.  

(2)  …  

(3)  If  for whatever reason the sel ler is  unable,  fai ls  or refuses to 

tender transfer within three months of  the receipt of  the 

demand referred to in sub section (1) ,  the purchaser may 

cancel  the relevant deed of  al ianation, in which case the 

parties are entitled to the rel ief  provided for in section 

28(1);  Provided that nothing contained in this subsection 
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shall  detract from any additional claim for damages which 

the purchaser may have.”  

 

[29]  On a proper reading of Section 27, so I  submit,  it  is clear that 

what the Legislature intended was to afford the purchaser the 

right to demand transfer and the subsequent right to cancel if  

the demand is not met –  the purchaser under those 

circumstances does not obtain the right to specific 

performance.   

 

Badenhorst et al,  Silverberg and Schoeman’s The Law of 

Property,  4 t h  Edition, Page 400,  Paragraph (G)  

 

[30]  The clear and unambiguous wording of the Act is in my 

respectful submission clearly to the above eff ect.  If  the 

purchaser was entitled, after payment of half  of the purchase 

price, to transfer of the property ( as opposed to a right to 

demand transfer) the relevant part of  Section 27(1) would and 

should have been worded as follows:  

 

“… shall ,  i f  the land is  registerable,  be entitled to … transfer of  

the land …”  
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[31]  Likewise in the above case, Section 27(3) would and should 

have been worded to include the purchaser’s right to claim 

specific performance.  

 

[32]  It  is therefore submitted that a demand in ter ms of Section 27 

after payment of half of the purchase price, did not con fer the 

right to transfer to the f irst applicant and for that reason 

alone the counter application was justif iably dismissed.  

 

[33]  Even if  one was to assume that a demand in terms o f Section 

27 does confer the right to transfer of the property,  then I  

submit that in order to be a proper demand, the purchaser 

should have rectif ied her breach prior to such demand or at 

least,  simultaneously with the demand,  should have tendered 

to do so.  

 

 Farmers Co-Op Society (Reg) vs Berry 1912 AD 343 at 350  

 Wolpert vs Steenkamp  1917 AD 493 at 499  

 Geldenhuys and Neethling vs Beuthin  1918 AD 426 at 438 

 

[34]  To decide otherwise would in my respectful submission mean 

that the terms of clause 7 of the agreement is  totally 
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disregarded in violation of the principle of pacta sunt 

servanda .   

 

[35]  As pointed out earlier in this written argument, the first  

applicant,  on the date of  demand, was in breach of the 

agreement by fail ing to effect payment of mont hly 

installments,  by fail ing to pay any interest on arrear 

installments and by fail ing to pay the amounts levied in 

respect of municipal rates,  taxes and service fees.   

 

[36]  The fact that payment was not effected or even tendered 

simultaneously with the demand, in my respectful 

submission, means that there was no proper demand giving 

rise to any right for specific performance on the part of the 

first  applicant.   

 

IS ENFORCEMENT OF THE CANCELATION CLAUSE 

CONTRARY TO PUBLIC POLICY?  

 

[37]  The leading authority with regard to the question of whether 

the enforcement of a contract is unconstitutional or not,  sti ll  

remains this Court’s judgment in the matter of Barkhuizen vs 

Napier  2007(5) SA 323 (CC).  
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[38]  I  respectfully submit that the applicable legal principles,  as 

enunciated in that judgment and quoted herein below is of  

particular importance when deciding this application:  

 

38.1  “All law, including the common law of  contract ,  is  now subject to 

constitutional control .  The validity of  al l  l aw depends on their  

consistency with the provisions of  the Constitution and the values 

that underlie  our Constitution. The application of  the principle 

pacta sunt servanda is,  therefore,  subject  to constitutional  

control .”   

 

At paragraph 15  

 

38.2  “In my view the proper approach to the c onstitutional challenges 

to contractual terms is to determine whether the term challenged is  

contrary to public policy as evidenced by the constitutional values,  

in particular,  those found in the bil l  of  rights.”  

 

At paragraph 30  

 

38.3  “Under our legal  order al l  law derives its  force from the 

Constitution and is  thus subject to constitutional control .  Any 

law that is  inconsistent with the Constitution is invalid.  No law is 



Page | 16 

 

immune from constitutional control .  The common law of  contract  

is  no exception. And Courts  have a constitutional obligation to 

develop common law, including the principles of  the law of  

contract ,  so as to bring it  in l ine with values that underlie  our 

Constitution. When developing the common law of  contract ,  

Courts are required to do so in a m anner that ‘promotes the spirit ,  

purport and objects of  the bil l  of  rights’ .  Section 39(2) of  the 

Constitution says so.  All  this is ,  by now, axiomatic.  Courts are 

equally empowered to develop the rules of  the common law to l imit 

a right in the bil l  of  right s ‘provided that the l imitation is in 

accordance with Section 36(1)’ .”  

 

At paragraph 35  

 

38.4  “In general  the enforcement of  an unreasonable  or unfair t ime-

limitation clause will  be contrary to public policy.  Broadly 

speaking the test  announced in Mohlomi is wh ether a provision 

affords a claimant an adequate and fair opportunity to seek 

judicial  redress.  Notions of  fairness,  justice and equity,  and 

reasonableness cannot be separated from public policy.  Public 

policy takes into  account the necessity to do simple justice between 

individuals.  Public policy is  informed by the concept of  ubuntu.  It  

would be contrary to public policy to enforce a t ime -limitation 
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clause that does not  afford the person bound by it  an adequate and 

fair opportunity to seek judicial  redress .  

 

In my judgment the requirement of  an adequate and fair  

opportunity to seek judicial  redress is  consistent with the notions 

of  fairness and justice which inform public policy.  There is  no 

reason in principle  why this test  should not be applicable in 

determining whether a t ime-limitation clause in a contract is  

contrary to public policy.”  

 

At paragraphs 51 and 52  

 

38.5  “The f irst  question involves the weighing -up of  two 

considerations.  On the one hand public policy,  as informed by the 

Constitution, requires in general  that parties should comply with 

contractual obligations that  have been freely and voluntarily  

undertaken.  This consideration is expressed in the maxim pacta 

sunt servanda, which, as the Supreme Court of  Appeal has 

repeatedly noted, gives ef fect  to the central  constitutional  values 

of  freedom and dignity.  Sel f -autonomy, or the abil ity to regulate  

one’s own affairs,  even to one’s own detriment,  is  the very essence 

of  freedom and a vital  part  of  dignity.  The extent to which the 

contract  was freely and voluntarily concluded is clearly a vital  



Page | 18 

 

factor as i t  will  determine the weight that should be afforded to the 

values of  freedom and dignity.  The other consideration is that all  

persons have a right to seek judicial  redress.  These considerations 

express the constitutional values that must now inform all  laws,  

including the common law principles of  contract .  

 

The second question involves an inquiry into the circumstances 

that prevented compliance with the clause.  It  was unreasonable to 

insist  on compliance with the clause or impossible for the person 

to comply with the time-limitation clause.  Naturally,  the onus is  

upon the party seeking to avoid the enforcement of  the t ime-

limitation clause.  What this  means in practical  terms is that once 

it  is  accepted that  the clause does not violate public policy and 

non-compliance with it  is  established, the claimant is  required to  

show that  in the circumstances of  the case there was a good reason 

why there was a fai lure to comply.  

 

It  fol lows in my judgment that the f irs t  inquiry must be directed 

at the objective terms of  the contract.  I f  it  is  found that the  

objective terms are not inconsistent with public policy on their  

face,  the further question will  then arise which is whether the  

terms are contrary to public policy in the l ight of  the relative 

situation of  the contracting parties.  In Afrox  the Supreme Court 
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of Appeal  recognised that unequal bargaining power is  indeed a 

factor that together with other factors plays a role in the 

consideration of  public pol icy.  This  is  a recognition of  the 

potential  injustice that may be caused by inequality of  bargaining 

power.  Although the Court found ultimately that on the facts there 

was no evidence of  an inequality of  bargaining power, this does 

not detract from the principle  enunc iated in that case,  namely that  

the relative situation of  the contracting parties is  a relevant 

consideration in determining whether a contractual term is 

contrary to public policy.  I  endorse this principle.  This  is  an 

important principle  in a society as u nequal as ours.”  

 

(My underlining)  

 

At paragraph 57 to 59  

 

38.6  “This Court must,  however,  operate on the basis of  the evidence 

that was presented to the High Court and that  is  now before us.  

There is  no admissible evidence that the contract was not freely 

concluded, that there was unequal bargaining power between the  

parties or that the clause was not drawn to the applicant’s  

attention.  There is  nothing to suggest that the contract was not 

freely concluded between persons with equal bargaining power or 
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that the  applicant was not aware of  the clause .  On the contrary,  

the indications are that he was aware of  the t ime l imitations.  The 

contract  required him to submit a  written claim with the 

respondent within 30 days of  the accident but he submitted his  

written claim within at least eight  days of  the accident through his  

insurance broker.   

 

In these circumstances I  am unable to conclude that the 90 -day 

period allowed to the applicant to sue is  so unreasonable that its  

unfairness is  manifest  and that therefore its enf orcement would be 

contrary to public policy.”  

 

(My underlining)  

 

At paragraphs 66 and 67  

 

38.7  “The inquiry is not whether the clause is  inflexible.   The inquiry  

is whether in all  the circumstances of  the particular case,  in 

particular,  having regard to the rea son for non-compliance with 

the clause,  it  would be contrary to public policy to enforce the 

clause.  This would require the party seeking to avoid the 

enforcement of  the clause to demonstrate why its enforcement 

would be unfair  and unreasonable in the give n circumstances.  
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Thus insisting on compliance with a 90-day time-bar clause 

against a  claimant who, shortly after repudiation lapsed into a 

coma and came round six months later ,  would no doubt be unfair  

and its  enforcement would be contrary to public polic y.  By 

contrast,  insisting on compliance with a 90 -day time-bar clause 

against a  claimant who deliberately neglected to comply with it ,  

would not be unfair.   

 

While it  is  necessary to recognise the doctrine of  pacta sunt 

servanda,  Courts should be able to decline the enforcement of  a  

t ime-limitation clause i f  it  would result  in unfairness or would be 

unreasonable.  This approach requires a  person in the applicant’s  

position to demonstrate that  in the particular circumstances it  

would be unfair  to insist  on compliance with the clause.  It  ensures 

that Courts,  as  the Supreme Court of  Appeal put it ,  ‘employ [the 

Constitution and] its values to achieve a balance that strikes down 

the unacceptable excesses of  ‘ freedom of contract’  while seeking to 

permit individuals  the dignity and autonomy of  regulating their  

own lives’ .  And this entails,  the Supreme Court of  Appeal  

explained,  ‘that intruding on apparently voluntarily concluded 

arrangements is  a step that Judges should countenance with care,  

particularly when it  requires them to impose their individual  
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conceptions of  fairness and justice on parties’  individual  

arrangements.’  

 

This is  a sound approach.”  

 

(My underlining)  

  

At paragraph 69 –  71 

 

38.8  “The dif f iculty in the present case is  that the applicant has not  

furnished the reason for the non-compliance with the time clause.  

He waited for two years after the defendant had repudiated his 

claim before instituting legal proceedings.  On the face of  i t ,  there  

is  nothing in his particulars of  claim that suggests why he had to  

wait for  such a long period. I f  the applicant had been prevented by 

factors beyond his  control  from complying with clause 5.2.5,  one 

would have expected this fact to have been pleaded. We are left  to 

speculate  on the reason for non-compliance.  Without those facts it  

is  impossible to say whether the enforcement of  the clause against  

the applicant would be  unfair and thus contrary to public policy.  

Indeed without those facts our decision on the constitutional issue 

raised may not be decisive of  the l it igati on and might prove to be 

purely academic.  But this has consequences for the appeal .  In the 
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result ,  without facts establishing why the applicant did not  comply 

with the clause,  I  am unable to say that the enforcement of  the 

clause would be unfair or unjust to the applicant.  For all  we know 

he may have neglected to comply with the clause in circumstances 

where he could have complied with it .  And to allow him to avoid 

its consequence in these circumstances would be contrary to the 

doctrine of  pacta sunt servanda. This would indeed be unfair to the 

respondent.   

 

Given the fact that the case must be adjudicated on the basis of  the 

stated facts,  the question whether it  would be unfair to  enforce 

clause 5.2.5 must be determined on the basis of  the stated facts .  

These facts do not  disclose any reason for non -compliance that  

would render the enforcement of  clause 5.2.5 unjust  and unfair .  

On the facts presented, the conclusion that the enforcement of  

clause 5.2.5 would not be unjust to the applicant is  unavoidable.  It  

fol lows therefore that the special  plea was well  taken.”  

 

(My underlining)  

 

At paragraphs 84 to 86  
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[39]  I  respectfully submit that the vast majority of agreements of  

sale concluded in our country contain clauses providing for 

the right to cancel in the event of breach of contract on the 

part of the other party. I  also submit that no member of 

society will  consider such a clause to be objectively and on 

the face of it  unfair or against public policy –  one would 

rather expect  members of the public to conside r such a clause 

as being just and equitable.  

 

[40]  Such clauses are, in my submission, inserted into contracts of 

sale for the purpose of promoting “simple justice”  between the 

contracting parties.  

 

[41]  The case for the applicants that was put forward in the 

Courts a quo  has never been that the cancelation clause as 

contained in clause 13 of the agreement, is objectively 

speaking and on the face of it  and without having recourse to 

the facts of the individual case, contrary to public policy and 

therefore unconstitutional ,  and apparently that is  sti ll  the 

case for the applicants.   

 

[42]  What is apparently being contended by the applicants is that 

the enforcement of the relevant clause violates against public 
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policy and is therefore unconstitutional in view of the facts of  

the case.  

 

[43]  However,  in my respectful submission, if  the Barkhuizen  

principles are to be applied to the matter at hand, then it  

follows that it  was incumbent upon the f irst applicant to 

provide a proper explanation for her failure to com ply with 

her contractual obligations  which could then have been 

considered by the Court in the process of determining 

whether enforcement of the cancelation clause would be 

unfair and unjust to such an extent that it  can be said to be 

contrary to public policy. This she failed to do.  

 

[44]  Likewise it  was incumbent upon the first applicant to show 

that she entered into a contract containing the cancelation 

clause while not being in an equal bargaining position 

towards the sellers,  if  that was indeed the cas e. This she 

failed to do.  

 

 Barkhuizen (supra)  at paragraphs 57 to 59, 66, 84 to 85  

 

[45]  In my respectful submission the applicants have failed to put 

any facts before the Court in the above regard, which could 
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have been considered in the process of determining whether 

enforcement of the clause is  unfair and unjust or not.   

 

[46]  In my respectful submission the Courts a quo  considered this  

aspect of the case in a proper and balanced way, applying the 

relevant principles and taking into account all  the relevant 

factual information that has been placed before it  and 

furthermore it  is submitted that it  can not be said that the 

Court’s findings were in any way tainted by misdirection.  

 

[47]  Based on the above submissions, it  is further respectfully 

submitted that the applicants have failed to show any 

reasonable prospect of success on appeal and therefore, in the 

absence of any other special considerations in this regard, it  

cannot be argued that it  will  be in the interest s of justice to 

grant leave to appeal.   

 

CONCLUSION  

 

[48]  The Court will  therefore be respectfully requested to dismiss 

the applicants’  application for leave to appeal with costs.  
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SIGNED at KIMBERLEY on this 3 r d  day of OCTOBER 2013.  

 

 

 

 

 

_____________________________________  

J G VAN NIEKERK SC 

COUNSEL FOR RESPONDENTS 


