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HENRY ROBINS RICH N.O. First Respondent 

JOHANNES JACOBUS WIESE HENDRICKS N.O. Second Respondent 
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WRITTEN ARGUMENT ON BEHALF OF THE APPLICANTS 

 

 

INTRODUCTION 

 

1. This application for leave to appeal has been set down for hearing in 

terms of the directions of this Court dated 20 August 2013 which required 
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the parties, inter alia, to also address the merits of the appeal.  The 

relevant background is set out below. 1 

 

2. On 19 November 2003 the JJW Hendriks Trust IT2151/1995 (the 

Respondents being its trustees) sold Erf 4128 De Aar, Northern Cape to 

the First Applicant, pursuant to an instalment sale agreement for the sum 

of R240 000,00.  The contract was regulated by the provisions of 

Chapter II of the Alienation of Land Act, 68 of 1981 (“the Act”) and 

provided for the purchase price to be paid, interest free, on instalments of 

R4 000,00 per month. 

 

3. The First Applicant is the sole member of the Second Applicant who 

conducted a laundry service on the premises.2 

 

4. First Applicant fell into arrears with the payments for November and 

December 2007 in the sum of R8 000,00 resulting in the Trust instituting 

action against the First Applicant in the De Aar Magistrate’s Court due to 

her failure to make the said payments.  The court issued an order in 

favour of the Trust on 3 April 2008, inter alia, for cancellation of the 

contract, that the First Applicant be evicted from the premises and that 

the amount paid by the First Applicant towards the purchase price of the 

                                            
1
 The factual background that follows either appears from the agreed statement of the high 

court’s factual findings or is common cause on the papers in the present application for leave to 
appeal or in the record.  Only facts not explicitly set out in the agreed statement of factual 
findings are referenced in the footnotes. 
2
 Application for leave to appeal : Founding Affidavit (“FA”) paras 2 and 6;  Answering Affidavit 

(“AA”) paras 11, 12.7 and 12.8 



3 
 

property be forfeited to the Trust.  On the same day the First Applicant 

was evicted from the premises by the Messenger of the Court and the 

tools of trade of the Second Applicant were attached.3 

 

5. The First Applicant noted an appeal against the Magistrate’s Court order 

on 14 May 2008.   Due to the refusal of the Trust despite the noting of 

the appeal, voluntarily to restore the status quo and allow the Applicants 

access to the premises, the Applicants applied in the Northern Cape 

High Court, Kimberley on 21 May 2008 for an order restoring the status 

quo pending the finalisation of the appeal.  The High Court granted the 

relief with costs on 6 June 2008 enabling the Applicants to resume 

occupation of the premises on 10 June 2008.4 

 

6. On 21 May 2008, the First Applicant gave written notice to the Trust in 

terms of clause 8.4 of the contract (which coincides with the provisions of 

section 27 of the Act) demanding that the Trust give transfer of the land 

to the First Applicant in view of the fact that more than half of the 

purchase price had been satisfied.  The Trust has failed to effect 

registration of transfer of the property into the name of the First Applicant 

as demanded. 

 

                                            
3
 FA para 9; AA para 14 

4
 FA paras 10-11;  AA paras 15 and 16.1 
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7. On 25 August 2008 the costs of the High Court status quo application 

were taxed and allocated in the sum of R49 990,91.5 

 

8. On 9 September 2008 the Trust gave written notice to the First Applicant 

to pay the amount of R40 000,00 in respect of arrear instalments. 

 

9. The Trust abandoned the Magistrate’s Court judgment and tendered the 

costs of appeal on 11 November 2008.6 

 

10. On 11 February 2009 the costs of the abandoned appeal were taxed and 

allocated in the sum of R23 125,96.7 

 

11. On 23 February 2009, the Trust addressed a letter to the First Applicant 

requiring her to vacate the premises.  (This is apparently relied upon by 

the Respondents as a letter of cancellation despite the fact that it 

nowhere refers to the cancellation of the contract.) 

 

12. On 3 March 2009, the Applicants’ attorneys of record wrote to the Trust 

conveying the First Applicant’s offer to pay the balance of the purchase 

price together with interest to the Trust against registration of transfer of 

the land into her name. 

 

                                            
5
 Record Vol I p. 54;  AA p. 8 para 17.1 

6
 FA p. 8 para 12;  Record Vol II p. 111 Ann. HR1 

7
 Record Vol I p. 57;  AA p. 8 para 17.2 
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13. On 17 March 2009 the Respondents brought an application against the 

Applicants in the Kimberley High Court for orders declaring that the 

contract between the First Applicant and the Trust was cancelled, 

alternatively that the court cancels the contract and that the Applicants 

be evicted from the property.  The application was opposed and the First 

Applicant filed a counter-application for an order compelling the Trust to 

transfer the land into her name.   

 

 

14. The Applicants obtained an order with costs on 4 May 2009 compelling 

the Trust to provide security for costs in the said High Court application. 

The latter costs were taxed and allocated on 12 November 2009 in the 

sum of R7 563,40.8 

 

15. The First Applicant has paid the total sum of R184 000,00 towards the 

purchase price of R240 000,00.9  This left a balance of R56 000,00 in 

respect of the purchase price.  The Trust is precluded, pursuant to 

having abandoned the Magistrate’s Court judgment, from recovering the 

payment of R8 000,00 in respect of November and December 2007 

payment whereof was ordered in terms of the judgment.10  The Trust is 

accordingly only able to recover the sum of R48 000,00 in respect of the 

                                            
8
 FA paras 13 and 37;  AA paras 17.4 and 17.5 

9
 FA para 29;  AA para 29 

10
 Record Vol I p. 85 para 12;  Record Vol II p. 102 para 10 – the denial that the claims for 

November and December 2007 were abandoned is misconceived on the law and not borne out 
by annexures “HR1” and “HR2” referred to;  cf Herbstein & Van Winsen “The Civil Practice of 
the High Courts of South Africa” (5 ed) p. 1127-9 
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balance of the purchase price.  This is less than the amount owing by the 

Trust in respect of the abovesaid taxed and allocated costs in the total 

sum of R80 680,27. 

 

16. The High Court granted the application and dismissed the counter-

application on 13 November 2009.  The Applicants unsuccessfully 

applied for leave to appeal to both the High Court and to this Court.  The 

application to this Court was refused on 20 January 2010 on the ground 

that it was not in the interests of justice for this Court to consider the 

application at that stage.11 

 

17. The Applicants obtained leave to appeal to the Full Bench of the 

Northern Cape High Court, Kimberley from the Supreme Court of Appeal 

on 25 May 2010.12 

 

18. The appeal was dismissed with costs by the Full Bench on 28 March 

2013.  The Applicants’ application for special leave to appeal filed on 26 

April 2013 was dismissed by the Supreme Court of Appeal on 18 June 

2013.13 

 

19. The present proceedings resulted from the directions given by this Court 

on 20 August 2013 pursuant to the Applicants’ application for leave to 

appeal to this Court.  In accordance with the directions this written 

                                            
11

 Record Vol II p. 188 
12

 Record Vol III pp 239-40 
13

 FA p. 11 para 21 and Ann “G”;  AA p. 9 para 19 
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argument deals with both the application for leave to appeal as well as 

the merits of the appeal. 

 

APPLICATION FOR LEAVE TO APPEAL 

 

20. In deciding whether or not to grant leave to appeal, the court has to be 

satisfied that two conditions are met.  First, the dispute must raise a 

constitutional issue.  Second, it must be in the interests of justice to grant 

leave to appeal.  Another important factor to consider is the prospects of 

success of the appeal, although this is not a decisive factor.14 

 

21. A challenge to the enforceability of a contractual term on the basis that it 

conflicts with public policy, raises an important constitutional issue which 

warrants consideration by this Court.15 

 

22. The determination of the issues in this matter is beneficial not only to the 

parties in this case, but to all those involved in instalment sale 

agreements in respect of land.  It is accordingly contended that it is in the 

interests of justice for leave to appeal to be granted to the Applicants. 

 

23. On the basis of the arguments advanced below on the merits of the 

appeal, it is contended that the Applicants enjoy reasonable prospects of 

success on the merits of the appeal. 

                                            
14

 Matladi  v  Great Tubatse Local Municipality  2013(8) BCLR 909 (CC) para [11] 
15

 Barkhuizen  v  Napier  2007(5) SA 323 (CC) para [43] 
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MERITS 

 

24. The Applicants’ contentions on the merits of the appeal are twofold, 

namely that : 

 

24.1 Implementing the cancellation clause of the contract in the present 

circumstances is contrary to public policy, rendering the clause 

unenforceable, in particular where substantially more than 50% of 

the purchase price had been paid and in the face of a demand 

from the First Applicant, pursuant to section 27(1) of the Act and 

clause 8.4 of the contract, that registration of transfer of the land 

be effected into her name as set out in the notice of 21 May 2008.  

The Respondents’ application should accordingly have been 

dismissed and the counter-application of the First Applicant for an 

order directing that the land be transferred into her name, should 

have been granted by the High Court; 

 

24.2 In the alternative and in the event of the court finding that the 

Trust was entitled to cancel the contract, it is respectfully 

contended that the cancellation of the contract without the Trust 

simultaneously making restitution of the amount paid by the First 

Applicant towards the purchase price, is in the present 

circumstances contrary to public policy.  The cancellation clause is 
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only enforceable against such restitution.  In the result the Trust 

should have been ordered to make restitution of the amounts paid 

by the First Applicant towards the purchase price, against 

cancellation of the contract.   

 

25. These issues will be dealt with in turn. 

 

Enforceability of the cancellation clause 

 

Agreements contrary to public policy 

 

26. It is trite that terms in agreements that are contrary to public policy will 

not be enforced.16  Considerations of public policy indicating that an 

agreement should not be enforced are to be found in legislation 

(including the Constitution), the common law, good morals and the public 

interest.17   

27. The content of public policy is essentially a question of fact.  In most 

cases the factual finding is not based on evidence before the court, but 

on facts that are regarded as so notorious that judicial notice could be 

taken of them.18 

                                            
16

 Sasfin (Pty) Ltd  v  Beukes  1989(1) SA 1 (A) at 7 I;  Barkhuizen  v  Napier  2007(5) SA 323 
(CC) para [29];  Magna alloys and Research SA (Pty) Ltd  v   Ellis   1984(4) SA 874 (A) at 891 
17

 Hutchison et al The Law of Contract in South Africa p. 173 para 7.1 
18

 Ryland  v  Edros  1997(2) SA 690 (C) at 704 B 
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28. This Court has authoritatively established the applicable legal position as 

follows in Barkhuizen  v  Napier19 : 

“[28] Ordinarily constitutional challenges to contractual terms will 

give rise to the question of whether the disputed provision 

is contrary to public policy.  Public policy represents the 

legal convictions of the community;  it represents those 

values that are held most dear by the society.   Determining 

the content of public policy was once fraught with 

difficulties.  That is no longer the case.  Since the advent of 

our constitutional democracy, public policy is now deeply 

rooted in our Constitution and the values that underlie it.  

Indeed, the founding provisions of our Constitution make it 

plain:  our constitutional democracy is founded on, amongst 

other values, the values of human dignity, the achievement 

of equality and the advancement of human rights and 

freedoms, and the rule of law.  And the Bill of Rights, as the 

Constitution proclaims, ‘is a cornerstone’ of that 

democracy;  ‘it enshrines the rights of all people in our 

country and affirms the democratic [founding] values of 

human dignity, equality and freedom’. 

                                            
19

 supra footnote 15 
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[29] What public policy is and whether a term in a contract is 

contrary to public policy must now be determined by 

reference to the values that underlie our constitutional 

democracy as given expression by the provisions of the Bill 

of Rights.  Thus a term in a contract that is inimical to the 

values enshrined in our Constitution is contrary to public 

policy and is, therefore, unenforceable.” 

29. As indicated by Hutchison et al :20 

“… public policy has been anchored primarily in the values 

enshrined in the Constitution.  When an agreement is considered 

contrary to public policy and unenforceable, in effect, the policy 

consideration indicating that the agreement should not be 

enforced is given precedence over the policy consideration that 

agreements seriously concluded should be enforced.” 

Approach to determining enforceability 

30. The proper approach to determine whether an agreement is against 

public policy and unenforceable has been set out as follows by the then 

Appellate Division in Sasfin (Pty) Ltd   v  Beukes21: 

                                            
20

 ibid 
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“The interests of the community or the public are therefore of 

paramount importance in relation to the concept of public policy.  

Agreements which are clearly inimical to the interests of the 

community, whether they are contrary to law or morality, or run 

counter to social or economic expedience, will accordingly, on the 

grounds of public policy not be enforced.” 

31. In Barkhuizen  v  Napier22 this Court considered the proper approach to 

constitutional challenges to contractual terms involving private parties 

and the question whether the validity of a disputed contractual term can 

be tested directly against a provision of the Bill of Rights.   The majority 

of the Court declined to adopt the latter approach but concluded that the 

correct approach to a constitutional challenge to a contractual term is to 

determine whether the term of the contract is contrary to public policy.23   

The majority of the Court (per Ngcobo, J as he then was) held that : 

 

“[30] In my view the proper approach to the (sic) constitutional 

challenges to contractual terms is to determine whether the 

term challenged is contrary to public policy as evidenced by 

the constitutional values, in particular those found in the Bill 

of Rights.  This approach leaves space for the doctrine of 

pacta sunt servanda to operate, but at the same time 

allows courts to decline to enforce contractual terms that 

                                                                                                                                
21

 1989(1) SA 1 (A) at 8 C-D 
22

 supra footnote 15 
23

 at 333-4 
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are in conflict with constitutional values even though the 

parties may have consented to them.24 

 

… 

[67] In these circumstances I am unable to conclude that the 

90-day period allowed to the applicant to sue is so 

unreasonable that its unfairness is manifest and that 

therefore its enforcement would be contrary to public policy. 

… 

[69] The enquiry is whether in all the circumstances of the 

particular case, … it would be contrary to public policy to 

enforce the clause.  This would require the parties seeking 

to avoid the enforcement of the clause to demonstrate why 

its enforcement would be unfair and unreasonable in the 

given circumstances. 

 

[70] While it is necessary to recognise the doctrine of pacta sunt 

servanda, courts should be able to decline the enforcement 

of a time-limitation clause if it would result in unfairness or 

would be unreasonable.  This approach requires a person 

in the applicant’s position to demonstrate that in the 

particular circumstances it would be unfair to insist on 

compliance with the clause.” 

                                            
24

 at 334 
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Meaning of public policy 

32. Hutchison et al25 indicate that : 

“Public policy has no fixed meaning, because it represents the 

public opinion of a particular community at a particular time.  This 

concept can thus vary in content from society to society and from 

time to time.  Public policy is therefore an open-ended standard.” 

33. As indicated by the Supreme Court of Appeal in Price Waterhouse 

Coopers Inc  v  National Potato Co-operative Ltd26 : 

“The fundamental values enshrined in the Constitution and the 

interests of the community or the public are accordingly of the 

utmost importance in relation to the concept of public policy.” 

34. The Constitutional Court emphasised the central role of notions of 

fairness, justice and reasonableness in determining whether contractual 

terms should not be enforced on the ground of public policy.   In this 

regard the court held as follows in Barkhuizen  v  Napier27 : 

 

                                            
25

 ibid 
26

 2004(6) SA 66 (SCA) at 73 I para [24] 
27

 supra footnote 15 
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“[51] In general the enforcement of an unreasonable or unfair 

time-limitation clause will be contrary to public policy.  

Broadly speaking the test announced in Mohlomi is whether 

a provision affords a claimant an adequate and fair 

opportunity to seek judicial redress.  Notions of fairness, 

justice and equity, and reasonableness cannot be 

separated from public policy.  Public policy takes into 

account the necessity to do simple justice between 

individuals.  Public policy is informed by the concept of 

ubuntu. 

 

[52] In my judgment the requirement of an adequate and fair 

opportunity to seek judicial redress is consistent with the 

notions of fairness and justice which inform public policy.  

There is no reason in principle why this test should not be 

applicable in determining whether a time-limitation clause in 

a contract is contrary to public policy. 

… 

 

[70] While it is necessary to recognise the doctrine of pacta sunt 

servanda, courts should be able to decline the enforcement 

of a time-limitation clause if it would result in unfairness or 

would be unreasonable.  
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… 

 

[73] Public policy imports the notions of fairness, justice and 

reasonableness.  Public policy would preclude the 

enforcement of a contractual term if its enforcement would 

be unjust or unfair.  Public policy, it should be recalled, ‘is 

the general sense of justice of the community, the boni 

mores, manifested in public opinion’.” 

 

35. The Supreme Court of Appeal held per Cameron JA (as he then was) in 

Brisley  v  Drostky28 that : 

 

“… there may be circumstances in which an agreement, 

unobjectionable in itself, will not be enforced because the object it 

seeks to achieve is contrary to public policy.” 

 

36. In Sasfin (Pty) Ltd  v  Beukes29 the court refused to enforce an 

agreement because it found the terms of the agreement contrary to 

public policy to the extent that those terms exploited one party to the 

exclusive benefit of the other party.    

 

                                            
28

 2002(4) SA 1 (SCA) para [91] 
29

 supra at 10 
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37. In Maseko  v  Maseko30 the court found that an agreement designed to 

mislead existing or potential creditors as to the plaintiff’s worth, was 

illegal, inter alia, because it was morally reprehensible.  The court 

commented that this reason was based on the ground that the said 

conduct was both immoral and against public policy which illustrates the 

close relationship between the two concepts. 

 

Evaluation 

 

38. It is common cause that the First Applicant had paid the sum of 

R184 000,00 or approximately 77% of the purchase price.  At worst for 

her, the outstanding balance of the purchase price is the sum of 

R56 000,00.   This is less than the total sum of R80 680,27 owing to her 

by the Trust in respect of taxed costs. 

 

39. In addition the First Applicant had duly exercised her rights in terms of 

section 27(1) of the Act and clause 8.4 of the contract, to demand 

transfer of the land into her name after having paid more than 50% of the 

purchase price.  The Trust ignored her demand.  She also offered to pay 

the balance of the purchase price with interest against transfer of the 

property to her. 

 

                                            
30

 1992(3) SA 190 (W) at 196 G-H 
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40. It is respectfully contended that it is manifestly unfair, unjust and 

unreasonable to allow the Trust to cancel the contract in the 

circumstances.  This is patently contrary to public policy, which precludes 

the enforcement of the cancellation clause in the circumstances. 

 

Appropriate remedy 

 

41. It is respectfully contended that the First Applicant’s notice of 21 May 

2008 demanding transfer of the land from the Trust was in full 

compliance with the provisions of both section 27(1) of the Act as well as 

clause 8.4 of the contract.  It is common cause that the Trust failed to 

give effect to the demand for transfer of the land.   

 

42. The Full Bench erred in finding that the First Applicant was precluded by 

the provisions of section 28 of the Act from claiming specific performance 

and was accordingly not entitled to the relief that was sought in her 

counter-application.  The authorities relied upon by the Full Bench do not 

constitute a sufficient basis for this conclusion.31   

 

43. It is to be noted in this regard that section 27(3) of the Act empowers, but 

does not compel, the purchaser to cancel the contract where the seller 

fails or refuses to give effect to the demand for transfer in terms of 

                                            
31

 Full Bench judgment paras [6] – [9].  The authors of The Law of Property refer to no authority 
for their tentative view that the remedy of specific performance is not available to a purchaser 
under s27(3).  The remarks referred to at paragraph [34] in Dongwe NO  v  Slater-Kinghorn NO 
& Another  [2009] JOL 24714 (KZP), are obiter and lost sight of the fact that cancellation is an 
option open to the purchaser and not the only available remedy. 
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section 27(1).32  Section 27(3) stipulates the circumstances under which 

the purchaser may cancel a contract as well as the consequences of 

such cancellation. 

 

44. The remedies provided for in section 28 relate, inter alia, to an instance 

where the contract has been cancelled under the Act and does not 

purport exhaustively to set out all of the remedies available to a party to a 

contract.  Section 28 clearly does not deal with a situation where the 

purchaser elects to abide by the contract and to enforce its terms instead 

of cancelling the contract.   

 

45. The provisions of sections 27(3) and 28 accordingly do not preclude a 

purchaser from claiming specific performance of a contract and by the 

same token the relief that was sought in the First Applicant’s counter-

application.  It is also understandable that section 28, which deals with 

contracts that are void or terminated, would not deal with the issue of 

                                            
32

 The relevant provisions are to the following effect: 
“27. Rights of purchaser who has partially paid the purchase price of land 
(1) Any purchaser who in terms of a deed of alienation has undertaken to pay the purchase 

price of land in specified instalments over a period in the future and who has paid to the 
seller in such instalments not less than 50% of the purchase price, shall, if the land is 
registerable, be entitled to demand from the seller transfer of the land on condition that 
simultaneously with the registration of the transfer there shall be registered in favour of 
the seller a first mortgage bond over the land to secure the balance of the purchase 
price and interest in terms of the deed of alienation. 

… 
(3) If for whatever reason the seller is unable, fails or refuses to tender transfer within three 

months of the receipt of the demand referred to in subsection (1), the purchaser may 
cancel the relevant deed of alienation, in which case the parties are entitled to relief 
provided for in section 28(1): Provided that nothing contained in this subsection shall 
detract from any additional claim for damages which the purchaser may have.”  
(emphasis supplied) 
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specific performance which would not apply in the circumstances in 

question. 

 

46. In the result, the First Applicant was entitled to seek specific performance 

of the obligation of the Trust to effect transfer of the property to her, as 

she did in her counter-application, which should have been granted. 

 

Cancellation and restitution 

 

47. It is common cause that the Trust acted pursuant to the provisions of 

section 19 of the Act in purportedly cancelling the contract after having 

made a demand in terms of section 19(1) of the Act for the First 

Applicant to pay the arrear instalments.  Should it be found that the 

contract was validly cancelled, the cancellation occurred under the Act.  

In terms of the provisions of section 28(1) of the Act as well as the law of 

contract,33 the First Applicant was entitled to recover from the Trust that 

which was performed under the contract.   

 

48. It is respectfully contended that it is grossly unjust, unfair and thus 

contrary to public policy for the contract in question to be cancelled 

                                            
33

 The section provides as follows: 
 “28 Consequences of deeds of alienation which are void or are terminated 
 (1) Subject to the provisions of subsection (2), any person who has performed 

partially or in full in terms of an alienation of land which is of no force or effect in 
terms of section 2(1), or a contract which has been declared void in terms of the 
provisions of section 2 4(1)(c), or has been cancelled under this Act, is entitled 
to recover from the other party that which he has performed under the 
alienation or contract.” 

cf LAWSA Vol 5 Part 1 (2ed : replacement volume 2010) p. 506 para 502 
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without the Trust being ordered simultaneously to make restitution of the 

amount of R184 000,00 which the First Applicant had paid towards the 

purchase price.   The cancellation clause is accordingly unenforceable in 

the absence of the simultaneous restitution of the payments made by the 

First Applicant in respect of the purchase price. 

 

49. The Full Bench should thus have ordered the Trust to repay the amount 

of R184 000,00 paid by the First Applicant towards the purchase price, 

against cancellation of the contract.    

 

 

CONCLUSION 

 

50. In the circumstances it is respectfully contended that leave to appeal 

should be granted to the Applicants, the appeal should be upheld and the 

order of the court a quo be substituted with the following order : 

 

50.1 The appeal is upheld; 

 

50.2 The First Applicant’s counter-application is granted with costs; 

 

50.3 The Respondents are ordered to pay the costs. 
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51. The Respondents should be ordered to pay the costs of the application 

for leave to appeal and the appeal in this Court, including the costs 

consequent upon the employment of two counsel. 

 

 

 

 

 

 

       DENZIL POTGIETER SC 
 
       GRANT POTGIETER 
       Applicants’ Counsel 
 
 
       Chambers, CAPE TOWN 
       23 September 2013 


