
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

 CASE NO: CCT            

 NORTHERN CAPE HIGH COURT  

 CASE NO: 476/09 

In the matter between: 

 

LORRAINE SOPHIE BOTHA                      1ST APPLICANT 

 

KHULULEKANI LAUNDRY CC 2ND APPLICANT 

 

and 

 

HENRY ROBINS RICH N.O.                                                1ST RESPONDENT 

 

JOHANNES JACOBUS WIESE           2ND RESPONDENT 

 

HENDRIKS N.O 

 

MARTHA MAGRIETA HENDRIKS N.O.         3RD RESPONDENT 

 

 

 

FOUNDING AFFIDAVIT  

 

 

I, the undersigned, 

 

LORRAINE SOPHIE BOTHA, 

 

do hereby make oath and declare as follows: 

 

 



 2 

1. 

 

I am a major female, businesswoman with identity number: 561014 0233 082 

currently residing at 7 Wentworth Street, Olive Schreiner, De Aar. I am the 

First Applicant in the above matter. I am advised that in terms of the Court 

Rules, I should provide an address for service situated within 25 km from the 

above Honourable Court. I unfortunately do not have the financial means to 

appoint a correspondent in Johannesburg as my average monthly income is a 

meager R5 000.00 per month. My current attorneys have been very 

accommodating and have been assisting me in this matter on a very reduced 

scale. I have also applied for financial assistance through the Legal Aid 

Board’s Impact Litigation Unit which has been unsuccessful. For this reason I 

am using the address of my son who lives in Illovo and which is 25 kilometers 

from the Constitutional Court. To this end I may add that my current attorneys 

have charged me R68 537.50 since 8 May 2008 in relation to litigation against 

the Respondents for the following matters, which matters emanates from the 

same set of facts which are currently the subject mater of this appeal. 

 

(a) For urgent opposed application against the Respondents in the High 

Court for relief to restore the status quo pendente lite when I was 

evicted by them. 

 

(b) For an opposed appeal against the Respondents in the High Court 

which judgment was abandoned by the Respondent about a month 

before trial. 

 

(c) For an opposed application in the High Court for a declarator 

(application which is the subject of appeal). 
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(d) For an opposed application for leave to appeal in the High Court. 

 

(e) For an opposed application for leave to appeal to the Constitutional 

 Court. 

 

(f) For an opposed application for leave to appeal to the Supreme Court of  

Appeal. 

 

(g) For an appeal before the Full Bench of the High Court (appeal which is 

the subject of this appeal). 

 

(h) For an opposed application to the Supreme Court of Appeal for leave 

to appeal, which was dismissed. 

 

(i) For this current application for leave to appeal to the Constitutional 

Court. 

 

I am advised that all the work done on my behalf in this matter, is in excess of 

approximately R400 000.00 if normal tariffs were to apply. 

  

 

2. 

 

The Second Applicant is Khululekani Laundry C.C, a close corporation which 

is duly incorporated and registered in terms of the laws of the Republic of 

South Africa with its principle place of business at Cilliers Street, De Aar. I am 
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the sole member of the Second Applicant and I am duly authorized to depose 

hereto on its behalf. 

 

3. 

 

The First Respondent is Henry Robins Rich an adult male attorney practicing 

under the name and style of Joseph and Van Rensburg Attorneys at 41 

Church Street, De Aar, acting in his official capacity as trustee of the JJW 

Hendricks Trust No IT215/1995 (hereinafter referred to as the Trust). 

 

4. 

 

The Second Respondent is Johannes Jacobus Wiese Hendricks an adult 

male currently residing at 24 Mc Ivor Street, De Aar whose full and further 

details are unknown to myself, cited in his official capacity as trustee of the 

Trust. 

 

5. 

 

The Third Respondent is Martha Magrieta Hendricks an adult female currently 

residing at 24 Mc Ivor Street, De Aar, whose full and further details are 

unknown to myself, cited in her capacity as trustee of the Trust. 

 

6. 

 

Factual Background 
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On 19 November 2003, the First Applicant (being myself) and the 

Respondents entered into a written contract of sale (hereinafter referred to as 

the contract) in terms of which the Respondents sold immovable property 

described as Erf 4128, De Aar (hereinafter referred to as the property), to 

myself for an amount of R240 000.00 I have been occupying the premises 

since the aforesaid date and I have been operating a laundry services from 

the property under the name and style of the Second Applicant, and which 

business is my only source of income. In terms of the contract, the purchase 

price was payable in monthly installments of R4 000.00 per month. The first 

payment was payable on or before 28 February 2004 and subsequent 

monthly installments on the last day of each month that followed. In terms of 

the contract, I could claim transfer of the property after half of the purchase 

price had been satisfied.  

7. 

 

Litigation ensued between the Applicants and the Respondents on or about 

January 2008, the Respondents having issued summons against me for 

failing among others in paying the monthly installments for the months of 

November 2007 and December 2007. I defended the aforesaid action. 

 

8. 

 

At that stage when summons was issued, I had already paid an amount of 

R180 000.00 in respect of the purchase price of R240 000.00. 
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9. 

 

On 3 April 2008, the Magistrate in De Aar, on completion of the defended 

action made an order to the effect that the contract be cancelled between the 

First Applicant and the Respondents, that I be evicted from the said premises 

and that the amount of R180 000.00 paid by myself in terms of the contract be 

forfeited to the Trust. On that very day that the order was granted, I was 

evicted by the sheriff and the tools of trade of the Second Applicant were 

attached. 

 

10. 

 

On 14 May 2008, I noted an appeal against the Magistrates order and 

judgment in the Northern Cape Division of the High Court. The Respondents 

refused to restore the status quo despite the noting of the appeal, which 

conduct prompted me to bring an urgent application pendente lite in the High 

Court on 21 May 2008 requesting that the Respondents be interdicted from 

denying the Applicants access to the property for purposes of trading at the 

property as a laundry service pending the outcome of the appeal. The 

aforesaid urgent application was defended and after the matter was argued, 

judgment was handed down in favour of the Applicants with costs on 6 June 

2008. 

 

11. 

 

The Second Applicant resumed business operations on or about 10 June 

2008. At that stage, the doors of the Second Applicant were closed for 

business from 4 April 2008. That period of shut down caused myself and the 
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Second Applicant undue hardship as the community of De Aar, which is a 

very small one, was under the impression that the Second Applicant had 

closed down business operations 

 

12. 

 

On 11 November 2008, the Respondents abandoned the judgment granted in 

their favour in the Magistrates Court and tendered the Applicants costs of the 

Appeal. The Applicants have subsequently taxed both cost orders (i.e. the 

urgent application and appeal costs), which in total amounts to R73 116.87 

and which is still due and payable. 

 

13. 

 

The Applicants have also obtained a subsequent cost order which will 

transpire later herein in the sum of R7 563.40, which amount is also still due 

and payable 

 

14. 

 

Application for which appeal is now sought 

 

On or about 17 March 2009, the Respondents brought an application against 

the Applicants under case number 476/09 (which application is now the 

subject of this appeal) in the High Court in Kimberley seeking the following 

order: 
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14.1 Declaring the contract between the First Applicant and the 

Respondents as being cancelled, alternatively that the Court cancels 

same.  

 

14.2 That the Applicants be evicted from the property. 

 

14.3 That if the Applicants should fail to vacate the property, the sheriff be  

ordered to remove them. 

 

14.4 Costs of the application in the event of opposition.      

 

14.5 Further and / or alternative relief. 

 

15. 

 

The Applicants opposed the application and filed a counter application, 

seeking an order compelling the Respondents to transfer the property in the 

name of the First Applicant. 

 

16. 

 

The Respondents contended amongst others that they had legally cancelled 

the contract and argued that the First Applicant had breached the contract as  
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she had only paid a sum of R184 000.00 out of a total purchase price of R240 

000.00. Further the Respondents contended that an undertaking made by the 

First Applicant to the Respondents on 3 March 2009 to settle the balance of 

the purchase price and the interest, was of no consequence as the contract 

had already been cancelled by themselves in terms of a letter dated 23 

February 2009. 

 

17. 

 

On 13 November 2009, Mjali A.J. handed down judgment in this matter. I 

annex hereto a copy of the judgment and a copy of the order issued as 

Annexures A and B respectively. 

 

18. 

 

The Applicants filed leave to appeal against the aforesaid findings of the Court 

a quo, which application for leave to appeal was dismissed. 

 

19. 

 

The Applicants filed an application for leave to appeal to the Supreme Court 

of Appeal on 25 May 2010. The Supreme Court of appeal granted leave to 

appeal to the Full Court of the Northern Cape Division. I attach hereto a copy 

of the order as Annexure C. 
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20. 

 

The Applicants filed a notice of appeal subsequent to the aforesaid order on 

17 September 2010, setting out the grounds of appeal which I annex hereto 

as Annexure D. 

 

21. 

 

On 28 March 2013, the Full Court of the Northern Cape Division of the High 

Court dismissed the appeal with costs. I annex hereto the judgment and order 

issued in relation hereof as Annexures E and F respectively. The Applicants 

then lodged an application for leave to appeal to the Supreme Court of Appeal 

on 26 April 2013, which application was dismissed. I annex hereto the order of 

the Supreme Court of Appeal as Annexure G. I may also add that I had 

previously lodged an application to the above Honourable Court for leave to 

appeal, which was dismissed. I annex hereto a copy of order as Annexure H. 

At that stage I had not yet exhausted all my legal avenues as I have done 

now.    

 

22. 

 

Merits 

The First Applicant relied on clause 8.4 of the contract to argue that she was 

entitled to demand transfer of the property and that the counter application 

should succeed. 

23. 

 

Clause 8.4 of the contract reads as follows: 
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“Die Kopers is ten alle tye geregtig:  

Om transport van die eiendom ingevolge Artikel 27 van die Wet te eis wanner 

hy ten minste een helfte van die koopprys betaal het.” 

 

24. 

 

On 21 May 2008 the attorneys for the First Applicant addressed a letter to the 

Trust claiming specific performance reading, 

“We are acting on behalf of Lorraine Sophie Botha and refer to the above sale 

agreement. 

Our client hereby wishes to exercise her rights in terms of Paragraph 8.4 of 

the sale agreement concluded between herself and the JJW Hendricks Trust 

No. IT2151/1995 on 19 November 2003. It is our instructions to demand from 

the JJW Hendriks Trust IT2151/1995 transfer of the above erf on condition 

that simultaneously with the registration of the transfer there shall be 

registered in favour of the Trust a first mortgage bond over the land to secure 

the balance of the purchase price. We wish to advise that the terms of the 

bond shall not be more onerous than the conditions which applied in respect 

of the contact dated 19 November 2003. 

We await your response hereto.” 

 

The Respondents did not respond thereto. 

 

25. 

 

The Honorable Judges erred in not finding that clause 8.4 of the contract 

granted the First Applicant the right to claim specific performance in instances 
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where she had satisfied half of the purchase price. At the time when demand 

was made, more than half the purchase price was settled. 

 

26. 

 

The Honourable Judges misdirected themselves by finding that clause 8.4 of 

the contract does not grant a contractual party the right to claim specific 

performance and that it only grants those remedies to a contractual party as 

provided for in Section 27 of the Alienation of Land Act. 

 

27. 

 

It is clear from the wording of clause 8.4 of the contract that an additional 

contractual right to claim specific performance is created by clause 8.4 in 

instances where half of the purchase price is satisfied, which remedy is not 

provided for in Section 27.  

 

28. 

 

Constitutionality 

Our constitution is founded on the principles of human dignity, and the right to 

have the dignity respected and protected. It will become glaringly clear from 

the objective facts of this case, that the cancellation of the contract under the 

present circumstances, is inimical to the interests of the community  and as 

such unenforceable on the grounds of being against public policy and/or being 

unconstitutional. If simple justice between man and man is not done in this 

case, then the Applicants will not enjoy the right to equal protection before the 

Law. The conduct of the Respondents to cancel the contract in the present 
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circumstances as will transpire herein, is not only unconscionable but 

repulsively oppressive and does not conform to the norms of an open and 

democratic society. While I appreciate the right to freedom of contract, that 

freedom is not absolute and one should have regard to the fact that our 

Constitution is a “Never Again” Constitution. Never Again should we sit back 

and allow something so glaringly oppressive to undermine the integrity of the 

South African people just because the law allows it. I will now sketch the 

horrendous objective sequence of events that lends credence to the argument 

that the cancellation of the agreement under the present circumstances is 

unjustified on the grounds of it being against public policy and / or being 

unconstitutional. 

 

29. 

 

I have paid R184 000.00 out of a total purchase price of R240 000.00 in 

respect of the purchase of the property. I have therefore satisfied nearly 80% 

of the purchase price. 

 

30. 

 

The Respondents obtained judgment against the First Applicant in the 

Magistrates Court at De Aar on 3 April 2008 for breach of contract in respect 

of the property. The aforesaid case is referred to in paragraphs 7 – 12 above. 

The judgment of the Magistrates Court was as follows: 

 

30.1 cancellation of the deed of sale of 19 November 2003; 
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30.2 an order evicting the First Applicant from the property and placing the 

Trust in possession of the property; 

 

30.3 an order that the First Applicant pay the amount of R8 000.00 to the 

Trust in respect of unpaid instalments for the months of November 

2007 and December 2007. 

 

30.4 an order that the First Applicant pay the amount of R32 246.90 to the 

Trust in respect of outstanding municipal charges; 

 

30.5 an order in terms whereof the First Applicant forfeits the amount of  

R180 000.00 already paid in terms of the deed of sale to the Trust; 

 

30.6 interest at 15.5% per annum from date of summons; and  

 

30.7 costs of suit. 

 

31. 

 

The Applicants appealed against the aforesaid judgment. The Respondents 

then subsequently and more specifically on 11 November 2008 abandoned 

the aforesaid judgment. 

 

32. 

 

The effect of the abandonment, is that it should be accepted that an additional 

amount of R8 000.00 for the months of November 2007 and December 2007 

should be added to the amount of R184 000.00 already paid in respect of the  



 15 

purchase price. The above amounts should therefore be regarded as being 

paid. The balance of the purchase price should then amount to R48 000.00. 

 

33. 

 

The Respondents have therefore also abandoned the claim in respect of the 

municipal charges in the sum of R32 246.90. It should be accepted then that 

this sum too has been paid by the Applicants. 

 

34. 

 

In this respect the Full Court misdirected itself factually when it found that the 

sum of R55 548.84 was due and payable to the Respondents by the 

Applicants in relation to municipal charges. If one has regard to the sum of 

R32 246.90 which was abandoned, then the amount that was due in respect 

of municipal charges was only R23 301.94 (R55 548.84 less R32 246.90). 

 

35. 

 

The First Applicant religiously serviced her indebtedness for four years and it 

was only in November 2007 that she fell in arrears with the installments. 

 

36. 

 

Three costs orders were awarded to the Applicants against the Respondents 

which all emanated from the same facts relating to this matter. 
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37. 

 

In relation to the appeal costs that were abandoned, the costs were taxed and 

allocated on 11 February 2009 to the tune of R23 125.96 and became due 

and payable on that date. A further costs order was awarded to the Applicants 

against the Respondents in an application for security of costs in relation to 

the High Court matter which is the subject of appeal. The said costs 

amounted to R7 563.40 which became due and payable as at date of taxation 

and allocation being 12 November 2009. Before the appeal aforesaid was to 

be heard, the Respondent refused to grant the Applicants access and 

possession of the property. This prompted the Applicants to bring an interdict 

pendent elite to restore possession of the premises. In this matter a costs 

order was awarded against the Respondents which were taxed and allocated 

on 25 August 2008 to the tune of R49 990.91. This amount too is unpaid as at 

date hereof. The Full Court refers to this matter in paragraph 2.5 of its 

judgment. All three cost orders remains unpaid by the Respondents and is 

currently still due and payable despite demand to pay same. 

 

38. 

 

When the opposing affidavit in the Court a quo was drafted, I was under the 

belief that there was no need to specifically include the fact in the affidavit that 

all three cost orders remained due and payable because the taxed and 

allocated cost orders formed part of the Court file. In the first application for 

leave to appeal directed to the Supreme Court of Appeal, the Respondents 

did not deny that all three cost orders remained due and payable. This 

evidence is materially relevant to the outcome of the trial. 
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39. 

 

The total indebtedness of the Respondents to the Applicants in relation to 

legal fees arising from the three cost orders referred to above amounts to R80 

680.27. This amount exceeds the amount that the Applicants are indebted to 

the Respondents, which amount is R71 301.74. The amount of R71 301.74 is 

made up as follows: 

 

Balance of purchase price  - R48 000.00 

having factored in the  

abandoned amounts of 

November and December 2007   

 

Municipal amount payable  - R23 301.94 

as per para 34 above    

Total due    - R71 301.94 

 

40. 

 

Having regard to the above, it is the Respondents who are in fact indebted to 

the First Applicant in the sum of R9 378.33 after having applied set-off. 

 

41. 

 

In this respect the Honourable Judges erred in finding that the indebtedness 

in respect of legal fees owing to the Applicants by the Respondents, is of no 

consequence. The Honourable Judges have misdirected themselves factually 

in finding that the total debt in relation to the legal fees owing to the Applicants 
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would not have extinguished the entire debt due and payable to the 

Respondents by the Applicants. The misdirection lies in the fact that the 

Judges calculations in this respect were incorrect 

 

42. 

 

The Honourable Judges further erred by laying emphasis on the fact that the 

indebtedness in respect of legal fees was never raised in the form of a set-off 

defence in the opposing papers. Though it was not raised in the opposing 

papers, the indebtedness formed part of the record in the Court a quo and the  

Full Court was bound to take judicial notice thereof in the determination of the 

matter. The total indebtedness as set out in this affidavit, was also not 

disputed by the Respondents even in argument nor has it been disputed that 

it is due and payable. 

 

43. 

 

A further factor to be considered, is that the Applicants were evicted by the 

Respondents on the basis of a Magistrates Court judgment which is alluded to 

above and which was later abandoned by the Respondents, which eviction 

deprived them of applying their trade in the property for a period of two 

months. The Honourable Court is referred to paragraphs 2.5 – 2.7 of 

Annexure D hereto. In effect, the Applicants were set back financially by two 

months from resuming business by the conduct of the Respondents and 
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within three months, the First Applicant was expected to perform as if her 

occupation and use of the property was uninterrupted. 

 

 

44. 

 

The fact that the First Applicant could demand transfer of the property in 

terms of clause 8.4 of the contract, is also a consideration in determination of 

this matter. It is unfair that she should loose the property as a result of the 

cancellation under circumstances where ownership can still be effected to her. 

 

45. 

 

On 3 March 2009, 14 days after the contract for the purchase of the property 

was cancelled, the Applicants undertook to settle the balance of the purchase 

price with interest as calculated in the agreement. Needless to say that the 

undertaking was rejected. 

 

46. 

 

Having regard to the calculations made in this affidavit in paragraph 39 above, 

there was no need for this undertaking as there were strictly speaking no 

monies due to the Respondents. 

 

47. 

 

The Full Court further erred in adopting a narrow approach and / or incorrect 

approach to the application of the Barkhuizen vs Napier authority. In this 
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respect the Full Court laid emphasis on the fact that the First Applicant had 

failed to advance an explanation for the non-fulfillment of her contractual 

obligations and that it was therefore not possible to consider the 

reasonableness or unfairness of the enforcement of the cancellation clause. 

 

48. 

 

The correct approach in this matter to determine whether the cancellation of 

the agreement under the circumstances of this case is reasonable or 

otherwise, is to have due regard to the objective facts alluded to in this 

affidavit. 

 

49. 

 

The test is not why the First Applicant could not fulfill her obligations, but 

should rather be why the cancellation under the circumstances is 

unreasonable and unfair. The cancellation of the contract under the current  

circumstances is so unreasonable, that the unfairness is manifest in the 

objective facts alluded to in this affidavit. This matter should therefore be 

differentiated from the Barkhuizen matter as there is no need for the First 

Applicant to provide reasons why she could not fulfill her obligations in order 

to determine unfairness. 

 

50. 

 

The academic approach by the Judges as to where a line should be drawn to 

determine the fairness of a cancellation in relation to the amount of the 

purchase price which was settled (i.e. being 50%, 68%, 77% or 82%), is 
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misdirected. The correct approach is that the merits of each case will 

determine when it is unconscionable to cancel an agreement. In this case 

together with the other factors mentioned herein it is unconscionable and 

unconstitutional to cancel the contract for the purchase of the property, where 

a contractual party has in effect paid the sum of R192 000.00 out of a 

purchase price of R240 000.00. Disadvantaged individuals like myself will 

never obtain property if we are manoeuvred out of property in such an unfair 

manner. South Africa will never belong to all who live in it if such unfair legal 

principles are condoned and continually applied.  

 

51. 

 

The Honourable Judges erred in going through great lengths to justify the 

cancellation of the agreement by even doing mathematical calculations of the 

value of the continued occupation of the premises by the Applicants which 

according to the Judges has  a net worth of R392 000.00. This is an incorrect 

approach as the Applicants in any event was entitled to transfer of the 

property from 8 May 2008 and further having regard to set off, there was 

nothing due to the Respondents hence their occupation was lawful. The 

Honourable Judges spend considerable time in highlighting the prejudices of 

the Respondents but failed to spend the same amount of time highlighting the 

injustice that the Applicants would suffer if the cancellation of the contract is 

confirmed. 

 

52. 

 

The Full Court also failed to take cognisance of the fact that the Respondents 

does have a claim for damages if it is found that the Applicants were indebted  
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to them, which is denied and that the cancellation under the current 

circumstances is unjust. 

 

53. 

 

The cancellation of the contract under the present circumstances is contrary 

to economic expedience and is unduly harsh and unconscionable. The 

cancellation violates amongst others my rights in terms of Section 9(1), 10 

and 25(1) of the Constitution of the Republic of South Africa. I submit that the 

Respondents would enjoy more protection under the law if the High Court 

order stands. The law is not there to condone the inhumane and undignified 

treatment of another human being. This would fall foul of the African concept 

of ubuntu.  

 

54. 

 

The Court a quo could have found that an award for damages would 

compensate for any prejudice the Respondents suffered as a result of any 

breach on my side. The Respondents are not remediless as suggested by the 

Court a quo in terms of Annexure A. I will not enjoy equal protection before 

the law if the contract is cancelled as the Respondents under those 

circumstances would enjoy more benefits before the law. 

 

 

55. 

 

The totality of objective facts in the matter corroborates my submission that 

the cancellation of the contract under the current circumstances is contrary to 
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public policy and unconstitutional. Simple justice between man and man 

should be done by ordering that the cancellation of this agreement under the 

present circumstances be declared to be against public policy and / or being 

unconstitutional. 

 

56. 

 

It is in the interest of justice that leave be granted to appeal to the 

Constitutional Court as this is a matter of national importance as it affects a 

contractual party’s right to freedom of contract. It is however worth noting that 

it is not my submission that contracts like the current one can not be cancelled 

by a contractual party, but rather that cancellation of the contract under the 

present circumstances would render it unconstitutional. Each contract should 

be adjudicated on it’s merits and on the applicable facts when a determination 

of constitutionally is to be made. 

 

57. 

 

In light of the aforegoing facts and circumstances, it is respectfully submitted, 

that an appeal to the Constitutional Court, would have reasonable prospects 

of success. 

 

58. 

 

In the circumstances, I respectfully and humbly pray, that the above 

Honourable Court grants the Applicants the relief set forth in the notice of 

motion accompanying this affidavit. 
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_____________________________ 

                         DEPONENT 

 

 

I certify that the deponent acknowledged that she knows and 

understands the contents of this declaration, that she has no objection 

to the prescribed oath and considers it to be on her/his conscience. 

 

Thus signed and sworn to before me at Kimberley on this     day of               

2013 

 

 

 

                                                                        ________________________ 

                                                                        COMMISSIONER OF OATHS 


