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1. The Applicant is an unemployed blind man who lives with his wife 

in Mgcwangele location, Buffelsdorings village, Lady Frere, in the 

Eastern Cape.
1
 Their joint household monthly income is 

R2660.00.
2
 This amount comprises the disability grants of the 

Applicant and his wife of R1080.00 each per month and child 

support grants for their two grandchildren of R250.00 each per 

month.
3
 At the time of the institution of the proceedings which are 

the subject matter of this appeal, he owned 91 goats, 160 sheep, 9 

cattle and approximately 30 chickens.
4
 

2. During the first week of May 2010 all his 91 goats went missing.
5
 

And since the Applicant is blind, it was a close relative, Mr Andile 

Gqebeni, who informed him that his goats had gone missing.
6
 

After a week’s search the Applicant was advised that his goats had 

been impounded at the instance of the Seventh Respondent and 

were being held at the Lukhanji Municipality Pound, the local 

                                                      
1 Record p48, para 2 of Supplementary Affidavit (SA). 

2 Record p53, para 16 of SA. 

3 Record p53, para 16 of SA.  

4 Record p53, para 17 of SA. 

5 Record p56, para 29 of SA.  

6 Record p56, para 29 of SA.  
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pound.
7
  To secure their release he was required to pay the amount 

of R41157.20, which he could not afford.
8
 

3. At first he engaged the Seventh Respondent for the release of the 

goats but this attempt failed. A letter addressed by his legal 

representative, the Legal Resources Centre, also did not result in 

the release of the goats.
9
 

4. It was in these circumstances that an urgent application was 

launched on behalf of the Applicant.
10

 Part A of the application – 

the urgent release of the goats – was ultimately granted by consent. 

In Part B, the Applicant sought an order which declared certain 

provisions of the Cape Pound Ordinance 18 of 1938 (the 

Ordinance) to be unconstitutional and invalid.  

5. The Grahamstown High Court, per Smith J, declared material 

provisions of the Ordinance to be unconstitutional.
11

 The primary 

basis upon which the declaration of invalidity was made was that 

the sections offend section 34 of the Constitution. In addition to the 

declaration of invalidity, the High Court referred the declaration to 

                                                      
7 Record p56, para 30 of SA. 

8 Record p57, paras 34 and 35 of SA.  

9 Record p58, para 36 of SA.  

10 Record p14-18 for Notice of Motion. 

11 Record p143-160 for Judgment of court a quo.  
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this Court for confirmation in terms of section 172(2)(a) of the 

Constitution.  

6. In these submissions we explain why the order of the High Court is 

subject to confirmation by this Court in terms of section 172(2)(a) 

of the Constitution. Second we submit that the High Court reached 

a substantively correct outcome when it found certain of the 

provisions of the Ordinance to be in conflict with the Constitution.  

7. We begin by recapitulating the material facts.  

 

MATERIAL FACTS  

The personal circumstances of the Applicant  

8. As noted above, the Applicant and his wife are unemployed. They 

both live on disability grants with a combined income of R2660.00 

per month. They have three adult children and two grandchildren 

(one of whom is a school going minor) who all depend on them for 

financial support, since they are also unemployed.  

9. They substantially rely on their livestock (for subsistence), 

including their goats: 



 

5 
 

5 

9.1 They can sell the goats and with the proceeds can pay for 

school fees, buy school uniforms, pay for transport, pay medical 

bills and meet other necessary household expenses.
12

  

9.2 the goats have a cultural significance – connecting the 

Applicant and his ancestors by slaughtering them during the 

performance of customs and traditional rituals;  

9.3 they are a source of food; and 

9.4 they are a means of economic support – this economic support 

extends beyond the Applicant to the seven people that are part 

of his family. For instance, the Applicant points out that given 

the fact there is no electricity in the village they can buy 

paraffin from the proceeds of the sale of the goats which is a 

source of energy used for cooking and heating.
13

 

10. It is clear, on these facts, that the Applicant and his family are 

extremely poor. Their “farming” is of a subsistence nature. 

 

The impounding of the goats  

                                                      
12 Record p54, para 18 of SA. 

13 Record p4541, para 18 of SA. 
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11. The Applicant’s home is adjacent to a farm owned by the Seventh 

Respondent.
14

 The Applicant is acquainted with the Seventh 

Respondent. He has alleged that their understanding was that in 

instances where the goats were found in his farm, the Seventh 

Respondent would notify him and the goats would be promptly 

removed.
15

  

12. However, since the Applicant is blind, he is not capable of 

personally tending to his goats. His relative, Mr Andile Gqebeni 

looks after the goats on his behalf.
16

 

13. During the first week of May 2010, Mr Gqebeni noticed that the 

goats had gone missing. A search thereafter ensued, but did not 

result in the location of the goats.
17

   

14. Mr Gqebeni was informed by a person in the village that a herd of 

goats had been removed from the farm of the Seventh Respondent 

and was being held at the Lukhanji Municipality Pound (the 

pound), in Queenstown.
18

 It is not stated in the papers what the 

                                                      
14 Record p54, para 20 of SA. 

15 Record p54, para 21 of SA. 

16 Record p56, para 28 of SA. 

17 Record p56-57, paras 29-30 of SA. 

18 Record p56, para 30 of SA. 
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distance is between the village of the Applicant and the pound 

where the goats were being held.  

15. The Applicant tried to make contact with the Seventh Respondent, 

but was not able to do so. He has alleged that it appeared that the 

Seventh Respondent was avoiding his calls.
19

 

16. It was finally confirmed that the goats were being held at the 

pound. 

17. Mr Gqebeni identified the goats at the pound by thethe cut in their 

ears. However, theteh goats could not be released. According to the 

invoice they were given at the pound, they were required to pay the 

amount of R41157,20, which comprised of: 

17.1 trespassing fees – R2730.00; 

17.2 mileage fees – R1918.00; 

17.3 pound fees – R3112.00; 

17.4 sustenance fees – R31122.00; and  

17.5 advertising – R2275.00.
20

  

 

                                                      
19 Record p57, para 32 of SA. 

20 Record p57, paras 33-34 of SA.  
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18. The Applicant could not afford this amount. He made 

arrangements to contact the Legal Resources Centre for legal 

assistance.
21

  

19. The intervention of the Legal Resources Centre also did not result 

in the immediate release of the goats.
22

 The Second Respondent 

insisted that if the Applicant did not pay the required amount, then 

legal action would be taken against him.
23

 

20. Faced with this, the attorneys for the Applicant instituted 

proceedings at the Grahamstown High Court for the release of the 

goats. 

21. It is not clear from the record whether the notice required by the 

Ordinance had been published at the time of the bringing of the 

application. At any rate, since the Applicant is blind that would 

have been of no help to him. In addition, the newspapers are 

written in English and many people in the village cannot read 

English.
24

 

The conduct of the Respondents  

                                                      
21 Record p57, para 35 of SA.  

22 Record p58, para 37 of SA. 

23 Record p58, para 37 of SA. 

24 Record p56, para 27 of SA. 
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22. Subsequent to the impounding of the goats, the Applicant tried to 

make contact with the Seventh Respondent without success. This 

was denied in the answering affidavit by the Seventh Respondent 

and it was contended that the Seventh Respondent was “obliged by 

law” to isolate the goats and to refer them to the local pound.
25

  

23. The Fifth Respondent, the Lukhanji Municipality, refused to 

engage in any meaningful discussion with the Applicant’s 

attorneys regarding the release of the goats. Instead they threatened 

to take legal action against the Applicant if he failed to pay the 

amount demanded.
26

 

24. Furthermore, the manner in which the process of impounding is 

carried out, in general by the Fifth Respondent is unfair to stock 

owners for the following reasons: 

24.1 It has been alleged that when animals are impounded, the 

municipality makes no attempts at notifying the owners of stock 

or providing notice to owners before the animals are taken to 

the pound;
27

 

                                                      
25 Record p99-100, para 40 of Answering Affidavit of Seventh Respondent. 

26 Record p58 and 125, paras 37 of SA and 51 of Answering Affidavit of Fifth Respondent.  

27 Record p26, para 26 of SA. 
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24.2 Although the Ordinance requires publication in a 

newspaper that animals would be sold, there is no attempt by 

the Respondents to ensure that a notification is made available 

in a language that can be accessed by the owners bearing in 

mind the fact that the local population cannot read English and 

the Applicant is blind. 

24.3 According to the observation of Mr Gqebeni the goats 

were not properly taken care of. When they were discovered, 

they looked weak and thin, contrary to the requirement of the 

Ordinance that livestock be properly taken care of.
28

 

25. Although the goats were eventually released, the circumstances of 

their impounding – and the possible sale without judicial 

supervision –called into question the constitutionality of the 

Ordinance. The Applicant, therefore, persisted with the application 

with the sole purpose of challenging the constitutionality of the 

Ordinance.  

26. As noted, the High Court held that the Ordinance was 

unconstitutional in material respects. Before we analyse the 

                                                      
28 Record p40, para 59.3 of Founding Affidavit (FA).  
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Ordinance in light of the Bill of Rights, it is necessary to set out 

the relevant parts of the scheme of the Ordinance. 

 

THE SCHEME OF THE ORDINANCE  

27. In considering the scheme of the Ordinance, the social context of 

its application is vital. In South Africa, that social context was 

articulated in the dicta of Didcott J, writing for a unanimous Court, 

in Mohlomi v Minister of Defence.
29

 He described the “prevailing 

state of affairs in South Africa” as being: 

 

“[A] land where poverty and illiteracy abound and differences 

of culture and language are pronounced, where such conditions 

isolate the people whom they handicap from the mainstream of 

the law, where most persons who have been injured are either 

unaware of or poorly informed about their legal rights and 

what they should do in order to enforce those, and where access 

to the professional advice and assistance that they need so 

sorely is often difficult for financial or geographical reasons.” 

 

28. While that was said in 1996, it is indisputable that the social and 

economic underpinnings of the comment of Didcott J still prevail 

                                                      
29 1997 (1) SA 124 (CC). 
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in South Africa. The impounding of the goats of the Applicant 

placed a financial and social burden on the Applicant, who already 

faced significant odds. After being deprived of his goats – albeit on 

a temporary basis – he remained in the dark about their 

whereabouts. It was only until legal proceedings were launched on 

his behalf that his goats were released.  

29. But the impounding and the subsequent imposition of the 

exorbitant fine did not constitute a mere aberration from the norm. 

The entire scheme of impounding is sanctioned and authorised by 

the Ordinance – a piece of legislation that has been in the statute 

books since the days of the Union, in 1938, which was aptly 

described by the High Court as manifesting “disconcerting feudal 

undertones”.
30

 We consider the scheme of the Ordinance next.  

 

The powers of impounding  

30. In terms of section 2 of the Ordinance, “animals” can be 

impounded. An “animal” is defined to include horses, cattle, 

sheep, goats, ostriches, and dogs. The term “impound” is not 

defined. However, in the context in which the term is used in the 

                                                      
30 Judgment of court a quo, p154 at para 30. 
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Ordinance, we submit that it must be taken to constitute the act of 

taking of animals into a pound as a result of a breach of the 

provisions of the Ordinance.  

31. The powers to impound are granted to the following persons: 

31.1 In terms of section 23, to a land proprietor (or owner); 

31.2 In terms of section 6, to poundmasters; 

31.3 Under certain circumstances the powers to impound are 

also given to judicial officers
31

 and members of the public.
32

   

32. This case is concerned with the powers given to owners and 

poundmasters as defined in section 2. It must be noted that in terms 

of section 2, a “proprietor” is a wide concept including an owner, 

lessee or occupier of land. That potentially means that a farmer and 

all his or employees qualify as proprietors and have the powers to 

impound animals.   

33. Animals can be impounded: i) for trespass; and ii) in specific 

situations under the direction of a judicial officer where the livestock 

is stolen or alleged to be stolen. This matter is confined to situations 

of impounding for trespass. A unique feature of the Ordinance is that 

it sets no procedure for the determination of whether, as a matter of 

                                                      
31 Section 79 of the Ordinance. 

32 Section 49 of the Ordinance. 
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fact, there has been a trespass before the power of impounding can 

be exercised. 

 

The procedure when impounding  

34. A proprietor who finds an animal trespassing upon his land can bring 

that animal to the nearest pound. A member of the public who finds 

the same on public property can similarly bring the animal to the 

nearest pound. An animal brought to the pound during its operating 

hours will be considered as having been impounded. No enquiry is 

provided for to establish the circumstances under which the 

impounding occurred.
33

  

35. In terms of section 7 of the Ordinance the poundmaster must give a 

written receipt to the person who delivers the animal to the pound. 

The receipt must detail the trespass, number and description of the 

animal(s) so delivered.  

36. If the poundmaster knows the name of the owner of the impounded 

livestock, the poundmaster shall “forthwith” send written notice to 

the owner’s place of residence informing him of his impounded 

animals. No specific notice period is provided as guidance for the 

                                                      
33 Section 6 of the Ordinance. 
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“forthwith” dispatching of the notification. The Ordinance also does 

not oblige the poundmaster to attempt to determine the identity of the 

owner of the impounded livestock.
34

  

37. The poundmaster shall keep a pound book which records, among 

other details, all of the impounded animals’ descriptions; their dates 

of entry and release from the pound; the reason for which they were 

impounded; any deaths or injuries of the animals; the name and 

residence of the person who delivered the animals; and the name and 

residence of the (supposed) livestock owner.
35

  

37.1 The pound book shall be kept at the pound or residence of the 

poundmaster. Any person who wishes to inspect the pound book 

can do so upon payment of a sixpence fee for each viewing.
36

  

37.2 Aside from the pound book, the Ordinance does not require any 

other form of written record-keeping of the impounded animals.  

 

Sale of impounded animals  

38. The Ordinance allows the poundmaster to initiate and conduct sales 

of the impounded animals under the following circumstances: 

                                                      
34 Section 14 of the Ordinance.  

35 Sections 11 and 16 of the Ordinance. 

36 Section 17 of the Ordinance. 
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38.1 Where an animal has been impounded for at six days, the 

poundmaster shall forward to the local authority an advertisement 

detailing the species, marks, and distinguishing peculiarities of the 

animal. The advertisement must mention that the animal will be 

sold at the next sale of impounded livestock, and give and date and 

time of the sale.
37

  

38.2 The poundmaster must post a copy of the advertisement at or near 

the pound. The posting must remain up until the day of the sale. 

The poundmaster must also send the advertisement to the 

surrounding pounds, and the advertisement must be posted by those 

poundmasters under the same conditions.  

38.3 Every advertisement and notice of impounded livestock sale must 

also be published at least twice in a local newspaper.
38

  

38.4 Animals must be impounded for at least two weeks before the sale. 

The livestock sales shall occur every two weeks, or as close to 

every two weeks as possible.
39

  

 

                                                      
37 Section 63 of the Ordinance. 

38 Section 64 of the Ordinance.  

39 Sections 66 and 68 of the Ordinance. 
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38.5 The sale auctioneer shall be the poundmaster or another impartial 

person so authorised by the local authority/municipality.
40

  

38.6 The local municipality may fix a reserve price for any animal 

offered for sale. The sale auctioneer may withdraw any animal from 

the sale if the highest bid received is not in his opinion satisfactory, 

irrespective of whether there is a fixed reserve price.
41

           

 

Rights of owners of animals in impounding  

39. The Ordinance deals with the rights of owners of animals by drawing 

a distinction between circumstances where the owner is known and 

where the owner is unknown. 

39.1 If the complainant proprietor decides to send the animals 

to the pound, the Ordinance does not oblige him to disclose the 

identity of the livestock owner to the poundmaster.  

39.2 Once the animals are impounded, they will remain 

impounded until if and when they are paid for, auctioned off, or 

destroyed.  The Ordinance provides the livestock owner with no 

mechanism to appeal the decision to impound, to dispute the 

                                                      
40 Section 67 of the Ordinance. 

41 Section 70 of the Ordinance. 



 

18 
 

18 

impoundment fees as charged by the poundmaster, or to dispute 

the auction price of the animals.  

39.3 If the owner is known then that owner will be informed 

in writing. There is no requirement that the communication to 

the owner must be in a language that can be understood by the 

owner. Nor is there any requirement that the notification must 

be by registered mail. Also, there is no requirement – except 

where there is contemplation of destroying the livestock in 

terms of section 12 – that the owner be summoned personally. 

The only mechanism to secure the release of the animals is by 

paying the requisite fees. If there is no such payment, within six 

days of the notification the process of impounding may 

commence.  

39.4 It bears repeating that the Ordinance does not require the 

poundmaster or the complainant proprietor, at any stage of the 

impounding and sale process, to try to ascertain the identity of 

the livestock owner. The owner is left to his or her own devices 

to try to find the animals and figure out whether the impounded 

livestock are indeed his or hers.  
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39.5 The owner has approximately a one week window period 

between the publication of the advertisement and the livestock 

sale to collect and pay for his or her impounded animal(s). 

39.6 The owner does not have any rights under the Ordinance 

to dispute the poundmaster’s decisions.  

40. It is thus apparent from this, that the scheme of the Ordinance is 

tilted in favour of the proprietor or landowner. Very little 

recognition is given to the rights and interests of stockowners. In 

the actual circumstances of the owner of the animals – and indeed 

people in his position – and the social context described above, the 

issue of the constitutionality of the Ordinance can be properly 

assessed. 

 

THE ORDINANCE IS UNCONSTITUTIONAL  

Section 25 of the Constitution – the Ordinance permits arbitrary 

deprivations of property  

41. In terms of section 25(1) of the Constitution: 

“No one may be deprived of property except in terms of law of 

general application, and no law may permit arbitrary 

deprivation of property.”  
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42. The Ordinance is clearly a law of general application.
42

 It permits 

the taking of property – animals – belonging to their owners and 

their subsequent sales in an auction.  

43. The meaning of “deprivation” has been considered by the this 

Court. In First National Bank of SA t/a Wesbank v Commissioner, 

South African Revenue Service and another
43

 it was held that the 

dispossession of an “owner of all rights, use and benefit to an of 

corporeal movable goods, is a prime example of deprivation in 

both its grammatical and contextual sense.”
44

 

44. It is clear therefore that the act of taking of animals and placing 

them in a pound without the consent of the owner constitutes 

deprivation of property. It deprives the owners of his rights to use 

and benefit from his animals.  

45. The material question then, is whether the deprivation that is 

allowed by the Ordinance is “arbitrary” within the meaning of 

section 25(1) of the Constitution. If the deprivation is arbitrary, it 

will be in conflict with section 25(1) of the Constitution. 

                                                      
42 As noted recently in National Credit Regulator v Opperman and Others 2013 (2) SA 1 (CC) at para 68, 

the entry point towards a section 25(1) analysis is the existence of “a law”.  

43 2002 (4) SA 768 (CC). 

44 Ibid para 61. 
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46. “Arbitrariness”, it has been held, comprises two elements: (i) 

substantive and (ii) procedural elements. According to FNB the 

substantive element – where the deprivation is authorised by 

legislation – requires an enquiry into the rationality of the 

deprivation. It must be asked whether the taking of the property is 

rationally connected to the underlying legislative purpose. 

 

(a) Arbitrariness when impounding  

47. The concept of rationality as used in section 25(1) is not limited to 

the ordinary means versus ends analysis.  

“It refers to a wider concept and a broader controlling 

principle that is more demanding than an enquiry into mere 

rationality. At the same time it is a narrower and less intrusive 

concept than that of the proportionality evaluation required by 

the limitation provisions of section 36.”
45

 

 

48. The rationality enquiry required by this section can be considered 

by evaluating the purpose of the legislation, the nature of the 

property, the reason for the deprivation. In other words, for what 

                                                      
45 Ibid para 65. 
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purpose does the Ordinance permit the deprivation of property. We 

do so next. 

49. The underlying purpose of the legislation can be gleaned from its 

scheme. It is to prevent the straying of animals and the harmful 

consequences associated therewith. This is an important legislative 

purpose, necessary for the safety of the animals and the interests of 

farmers and stockowners alike. 

50. But two questions arise:  

50.1 The first is whether the means employed – the scheme of 

impounding provided for in the Ordinance – addresses the 

concern underlying the legislation. It does not. It punishes a 

stockowner, whose animals are taken without notice. It does not 

address the concern of stray animals.
46

  

50.2 The second is the whether there are less restrictive means 

to achieve the object of the legislation. Put differently, the 

question is whether the scheme of impounding is necessary to 

achieve the object of preventing stray animals. It is not. In this 

case there are clearly alternative means that can be invoked to 

meet the object of the legislation which do not have the punitive 

                                                      
46 This is not the same as saying that impounding per se does not address the problem of stray animals. The 

point being made is that the specific scheme does not achieve the intended purpose. 
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element. They include the imposition of fines to owners 

alternatively impounding which is subject to notification and 

judicial supervision. But as this case demonstrates, the fines 

must be commensurate to the financial position of the owners. 

51. So, while the overall object of the legislation is legitimate, the act 

of impounding serves no viable goal that is linked to the object of 

the legislation. Its effect is punitive. It also amounts to self-help, 

which is inimical to the Constitution. To the extent that the 

legislative objects can be achieved without depriving owners of 

their entitlement to animals, such measures can be explored 

without resorting to the specific measure of impounding.  

 

(b) Procedural fairness when impounding 

52. As pointed by this Court in Mkontwana v Nelson Mandela 

Municipality
47

 procedural fairness is central to the section 25(1) 

enquiry: 

“[65] It was held in the FNB case that the law that results in a 

deprivation of property must, in addition to showing an 

appropriate relationship between means and ends, be 

                                                      
47 2005 (1) SA 530 (CC). 
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procedurally fair. Nothing was however said in that case about 

what procedural fairness entailed in the context of the 

determination of arbitrariness for purposes of section 25(1) of 

the Constitution. It was contended that section 118(1) was not 

procedurally fair principally because it did not impose any 

obligation on municipalities to keep property owners informed 

of the amounts owing by occupiers at reasonable intervals 

when this is requested by the property owners in writing. This 

meant that owners were often taken by surprise by the large 

amounts of consumption charges owing when certificates were 

sought in the process of the transfer of property. Owners were 

accordingly often unable to pay consumption charges due with 

the speed required by the exigencies of the situation. This, it 

was said, was unfair. This Court has held in contexts other than 

a section 25(1) arbitrariness investigation that procedural 

fairness is a flexible concept and that the requirements that 

must be satisfied to render an action or a law procedurally fair 

depends on all the circumstances. This proposition applies 

equally to procedural fairness mandated by section 25(1).” 
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53. Deprivation of property must, accordingly, be procedurally fair. 

The precise content of procedural fairness as required by section 

25 depends on the context. We do not contend that it ought to 

mirror the requirements of section 33 of the Constitution. 

53.1 At the minimum, procedural fairness must require 

notification to the owner that animals have been impounded. As 

demonstrated above, there is no duty on the owner of the 

property to notify the owner of the animals. If the poundmaster 

knows the name of the owner of the impounded livestock, the 

poundmaster shall “forthwith” send written notice to the 

owner’s place of residence informing him of his impounded 

animals. The Ordinance also does not oblige the poundmaster to 

attempt to determine the identity of the owner of the impounded 

livestock.
48

  

53.2 If there is no requirement of notification, it is impossible 

for an animal owner to exercise any of his or her rights and 

entitlements. He or she cannot dispute the propriety of the 

impounding decision. As such he can lose his property in 

                                                      
48 Section 14 of the Ordinance. 
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circumstances where he is not aware of the allegations of 

trespass. 

53.3 Procedural fairness also requires the absence of bias.
49

 

Sources of bias include financial interest and personal interest. 

It is obvious that the owner of the property upon which the 

animals strayed has a personal and financial interest in the 

impounding of the goats. Yet that owner is allowed to seize 

animals without any procedural safeguards – there is no 

mechanism by which the decision to impound can be 

challenged by the owner of the animals. According to the 

scheme of the Ordinance, once the animals have been taken into 

the pound, the poundmaster takes them in, solely at the word of 

the proprietor. 

53.4 The procedure, thus allowed by the scheme is contrary to 

the requirements of procedural fairness. 

53.5 The final problem pertaining to the procedure followed 

by the scheme is the time allowed for the sale of the property by 

the poundmaster. The maximum period allowed for this 

purpose is 6 days. But this period is too short for two reasons: 

                                                      
49 Cora Hoexter Administrative Law (2007) 404 to 412. 
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first, the likelihood of the notice reaching the owner in time to 

enable him or her to participate in the sale is slim considering 

the facts of this case, it can be inferred that there are other 

similar examples of affected stockowners. Second, there is no 

requirement that an advertisement must be in a language that 

can be understood by the owner. That also means in effect, that 

animals can be sold without the owner being aware, even where 

there has been meticulous compliance with the provisions of the 

Ordinance. 

54. The scheme of the Ordinance is therefore unconstitutional. It 

violates section 25(1) of the Constitution because it allows for the 

arbitrary deprivation of property in the respects highlighted above.  

 

Section 34 – access to courts  

55. An ordinance materially similar to the present was considered by 

this Court in the matter of Zondi v Member of the Executive 

Council for Traditional and Local Government Affairs and 

Others.
50

 In that case, reliance was placed on an earlier decision of 

                                                      
50 2006 (3) BCLR 423 (CC). 
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this Court, dealing with section 34 of the Constitution, Lesapo v 

North West Agricultural Bank and Another.
51

 

56. The Lesapo decision concerned the constitutionality of a statutory 

provision that permitted an agricultural bank to seize a defaulting 

debtor’s property, without recourse to a court of law, and to sell it 

by public auction in defrayal of the debt owed to the bank, Zondi 

pertained to the constitutional validity of the Natal Pound 

Ordinance, which was strikingly similar to the present Ordinance. 

57. The Lesapo decision was clearly inspired by the principle against 

self-help, which was considered as inimical to the foundational 

value of the rule of law. It was stated, in this respect that: 

“A trial or hearing before a court or tribunal is not an end in 

itself. It is a means of determining whether a legal obligation 

exists and whether the coercive power of the State can be 

invoked to enforce an obligation, or prevent an unlawful act 

being committed. It serves other purposes as well, including 

that of institutionalising the resolution of disputes, and 

preventing remedies being sought through self-help. No one is 

entitled to take the law into her or his own hands. Self-help, in 

this sense, is inimical to a society in which the rule of law 

prevails, as envisioned by section 1(c) of our Constitution.”
52

 

                                                      
51 1999 (12) BCLR 1420 (CC). 

52 Ibid para 11. 
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58. This constituted the foundation of the finding in Zondi. The 

ordinance that was in issue in Zondi was criticised for allowing 

self-help, in the form of usurpation of the powers of the courts to 

supervise all instances in which deprivations of property occurred 

as a result of sales in execution. In particular, it was stated: 

“Section 34, therefore, requires not only that individuals should 

not be permitted to resort to self-help, but it also requires that 

potentially divisive social conflicts must be resolved by courts, 

or other independent and impartial tribunals. Section 34 

recognises that it is important to do so to ensure that orderly 

and fair solutions to such conflicts are found, to promote social 

cohesion and to avoid the exacerbation of division and 

unfairness.  Determining whether it is necessary for such 

conflicts to be brought before courts will require a 

consideration of the potential for social conflict in relation to 

the particular matters concerned, the equality of arms of the 

parties that are likely to be involved in such conflict, and the 

practicalities of requiring such matters to be resolved by courts, 

amongst other things.”
53

 

59. Under the Ordinance
54

 which is the subject matter of this matter 

there are only two role-players in the process of impounding and 

sale in execution: the proprietor and the poundmaster. There is no 

                                                      
53 Zondi para 63. 

54 Sections 63, 66, 67 and 70 of the Ordinance. 
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judicial oversight. The owner of the animals is allowed extremely 

limited rights to contest the validity of the decision and the price at 

which the animals are sold. Yet, in Zondi it was emphasised that 

the section 34 rights are of greater application in cases of sales in 

execution, given the likelihood of self-help and its harmful effects 

for the rule of law.  

60. The seizure and sale must be a process through which the value of 

a debtor’s fair market value assets is applied towards the amount 

that he owes. It is important that this exercise is done by a court, 

which is impartial, so that both parties’ interests can be taken into 

account and a fair determination made.  

61. In the absence of judicial supervision a poundmaster can sell 

livestock at prices that are below their market value, which will not 

be fair to stockowners. The Ordinance does not require the 

poundmaster-cum-auctioneer to sell to the highest bidder. 

62. There is a remedy available to recover the difference between sale 

proceeds and the trespass and impounding fees: a court action 

could be initiated against the livestock owner.  

63. The Ordinance therefore, in its scheme as a whole, is in conflict 

with section 34 of the Constitution.  
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JUSTIFICATION  

64. The case that was made out for the Respondents at the court a quo 

was that the scheme serves a legitimate public function without 

which practical problems of tending to animals cannot be 

adequately addressed. 

65. We have shown above that the effect of the scheme on the rights 

and interests of owners of animals is grossly disproportionate to 

any interests that landowners might enjoy. We have also shown 

that impounding per se is not rationally connected to the goals 

sought to be achieved, given the fact that there are less restrictive 

means that can be employed to achieve the goal of dealing with 

stray animals. 

66. It is therefore submitted that any section 36 enquiry does not save 

the legislation from a declaration of invalidity. 

67. We submit, accordingly, that the declarations of invalidity made by 

the High Court must be confirmed. We deal, next with the question 

of whether the declaration is subject to confirmation by this Court. 
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CONFIRMATION  

68. An order of constitutional invalidity made by the High Court or the 

Supreme Court of Appeal requires confirmation by this Court in 

three instances: (a) the invalidation of the conduct of the President; 

(b) the invalidation of an Act of Parliament; and (c) the 

invalidation of a Provincial Act.
55

  

69. The Ordinance is clearly not conduct of the President. Nor is it an 

Act of Parliament. The question therefore is whether it is a 

“Provincial Act” for purposes of confirmation in terms of sections 

167(5) and 172(2) of the Constitution. The question whether the 

invalidation of old order ordinances similar to the present one 

should be confirmed by this Court has come up for consideration 

on two occasions before this Court. On the first occasion the Court 

considered that it was not necessary to decide the issue since there 

was a direct appeal before it. On the second occasion the Court 

decided that the invalidation of certain categories of ordinances 

must be referred to the Court for confirmation. The issue herein is 

whether the present Ordinance falls within the type of ordinance 

whose invalidation requires this Court’s approval to have any 

                                                      
55 See sections 167(5) and 172(2) of the Constitution.  
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effect. Even if it does not, the question still remains whether there 

are considerations which justify referral to this Court for 

confirmation.  

70. It is worth recapping on the jurisprudence of the this Court 

pertaining to rationale behind sections 167(5) and 172(2) and the 

instances in which the Court would be prepared to use its 

confirmation powers regarding ordinances. 

71. The power of this Court to confirm an order of constitutional 

invalidity is provided for in two sections of the Constitution.  

71.1 The first, dealing specifically with the powers of the 

Constitutional Court, is section 167(5). This section provides: 

“The Constitutional Court makes the final decision 

whether an Act of Parliament, a provincial Act or 

conduct of the President is constitutional, and must 

confirm any order of invalidity made by the Supreme 

Court of Appeal, a High Court, or a court of similar 

status, before that order has any force.” 

71.2 The second, located under the generic powers of all 

courts in constitutional matters is section 172(2)(a). It provides: 
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“The Supreme Court of Appeal, a High Court or a court 

of similar status may make an order concerning the 

constitutional validity of an Act of Parliament, a 

provincial Act or any conduct of the President, but an 

order of constitutional invalidity has no force unless it is 

confirmed by the Constitutional Court.” 

72. The Constitution, therefore, calibrates a set of rules governing the 

types of matters where orders of constitutional invalidity must be 

referred to this Court before they can take effect. There is a reason 

behind the requirement that certain decisions by courts must be 

referred to this Court for confirmation. It is rooted in South 

Africa’s commitment to the idea of separation of powers. It is the 

recognition that only the highest court in the country must be 

allowed the power to enquire into the conduct of the principal 

repositories of legislative and executive powers: the President, the 

National Parliament and the Provincial Legislatures. In President 

of the Republic of South Africa and Others v South African Rugby 
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Football Union and Others
56

 this Court explained the 

jurisprudential justification of confirmatory powers as follows: 

“Counsel for the applicants submitted that the effect of s 172(2) 

is to give this Court exclusive jurisdiction to make orders of 

invalidity that are binding upon Parliament, Provincial 

Legislatures and the President. The purpose of these provisions, 

so it was contended, is to preserve the comity between the 

judicial branch of government on the one hand and the 

legislative and executive branches of government on the other, 

by ensuring that only the highest court in constitutional matters 

intrudes into the domains of the principal legislative and 

executive organs of State. In my view this submission correctly 

reflects the purpose of section 172(2). Our Constitution makes 

provision for the separation of powers and vests in the 

Judiciary the power of declaring statutes and conduct of the 

highest organs of State inconsistent with the Constitution and 

thus invalid. It entrusts to this Court the duty of supervising the 

exercise of this power and requires it to consider every case in 

which an order of invalidity has been made, to decide whether 

                                                      
56 1999 (2) SA 14 (CC). 

http://www.saflii.org.za/cgi-bin/LawCite?cit=1999%20%282%29%20SA%2014
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or not this has been correctly done. This Court has a duty to 

assume this supervisory role.”
57

 

73. The power of confirmation, therefore, enables this Court to play a 

dual role: (a) monitoring judicial decision-making, ensuring that 

courts below do not trespass the role of other spheres of 

government; and (b) monitoring the conduct of the highest organs 

of state. This role is important in maintaining the delicate balance 

of power which is distributed among judiciary, the legislature and 

the executive. 

74. It is in this context that the confirmation of the Ordinance should 

be examined.     

 

Confirmation of Provincial Ordinances  

75. As noted above, the issue of the confirmation of orders of 

invalidity has been considered by this Court on two occasions 

before. In the first matter, Zondi v Member of the Executive 

Council for Traditional and Local Government Affairs and 

                                                      
57 Ibid para 29. 
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Others
58

 the issue was expressly left open because the government 

had appealed against the order of invalidity by the High Court.
59

 

76. In Weare and Another v Ndebele NO and Others
60

 Van der 

Westhuizen J (in a unanimous judgment) considered the question 

whether an old order ordinance was subject to confirmation by the 

Constitutional Court in terms of section 167(5) and 172(2)(a) of 

the Constitution. In that case a provision of the ordinance in 

question – section 22(5) of the Kwazulu-Natal Regulation of 

Racing and Betting Ordinance 28 of 1957 – had been declared 

unconstitutional by the High Court. The Court found that the 

declaration of invalidity was subject to confirmation by the this 

Court.  

 

77. The Court took a historical account of ordinances, noting the 

following: 

77.1 Under the 1910 and 1961 constitutions, ordinances were 

passed by provincial councils. Provincial councils were seen as 

                                                      
58 2006 (3) BCLR 423. 

59 Ibid para 30. 

60 2009 (1) SA 600 (CC). 



 

38 
 

38 

exercising original legislative powers, analogous to powers of 

Parliament.
61

  

77.2 This position continued, despite the changes introduced 

by the 1983 constitution. It was only in 1986, with the passing 

of the Provincial Government Act 69 of 1986 that the powers of 

provincial councils were changed. The 1986 Act abolished the 

provincial councils and their legislative powers were transferred 

to the “provincial administrators”, who were part of the 

executive.
62

 

77.3 This change, from provincial councils to administrators 

had a profound effect on the status of ordinances. Although 

ordinances remained in operation, they could be amended by 

the administrator – in effect, the executive. As such, they had 

lost their legislative status, which they had enjoyed since the 

days of the Union. 

77.4 The coming into effect of the interim Constitution, in 

1994, did not change the status of ordinances. They remained in 

operation under the transitional provisions of the interim 

                                                      
61 Ibid para 24. 

62 Ibid para 26.  
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Constitution, subsequently provided for in item 2 of Schedule 6 

of the final Constitution. 

77.5 In relation to the Kwazulu-Natal Regulation of Racing 

and Betting Ordinance 28 of 1957, a decisive factor was the 

manner in which the ordinance had been treated by the post-

apartheid legislature and the executive. It was held that the 

incorporation of the ordinance into the province of KwaZulu 

Natal and the fact that there had been no amendments to the 

ordinance since 1994 constituted “an expression of the 

legislative will of a provincial legislature”.
63

 As such, this 

Court considered that the ordinance constituted a “Provincial 

Act” as contemplated in sections 167(5) and 172(2)(a) of the 

Constitution. Since that was the case, it was subject to 

confirmation. 

78. As such when considering whether to confirm an ordinance three 

considerations play a central role: 

78.1 The rationale behind the need for confirmation – the 

principle of separation of powers; 

78.2 The history of the ordinance in question; and 

                                                      
63 Ibid para 36. 
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78.3 The manner in which the post-apartheid state (both the 

executive and the legislature) have treated the ordinance. 

 

The Cape Pound Ordinance is subject to confirmation  

79. We submit that any declaration of invalidity of the Ordinance is 

subject to confirmation by this Court.  

80. The starting point is the purpose of sections 167(5) and 172(2)(a) 

of the Constitution. As noted above, confirmation proceedings are 

the means by which this Court exercises constitutional supervision 

over the principal state organs exercising state power. That way, 

the comity between the legislature, the executive and the judiciary 

can be preserved. In addition to the above, it is also important that 

superior courts are not seen to be taking functions assigned 

exclusively to this Court. Our constitutional system is designed in 

such a way as to allow all courts to exercise constitutional 

jurisdiction. Despite this, however, it is recognised that certain 

decisions, which pertain to legislation must be finally decided by 

this Court owing to its status in the judicial hierarchy.  

81. The next point of focus must be the history of the Ordinance. The 

Ordinance was passed by the Provincial Council of the Cape of 
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Good Hope. We have established that the Ordinance has only been 

amended seven times between 1940 and 1971. Since the coming 

into operation of the 1986 Provincial Government Act, it was not 

amended. As such, it appears largely in its original form as it was 

at the time of its enactment by the Provincial Council, in 1938. It 

will be recalled that until 1983 provincial councils enjoyed original 

legislative powers. 

82. It is relevant to mention that in 1984 the former Ciskei 

Government (the legislature) repealed the Ordinance within the 

territory of the Ciskei and replaced it with the Pounds Act (Ciskei) 

43 of 1984. The consequence of this was that the Ordinance did not 

apply in the Ciskei. No similar repeal appears to have happened in 

the former Transkei area, where the Ordinance continued to apply.  

83. The third point is the manner in which the current legislature has 

dealt with the Ordinance. As noted above, the interim Constitution 

provided for the continued operation of old-order legislation, until 

repealed or declared unconstitutional by a court of law. The 

Ordinance was one such statute, whose continued operation was 

provided for by the interim Constitution. In terms of section 235(8) 

of the interim Constitution the Ordinance was on one of the 
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“laws”
64

 which were assigned to the province of the Eastern Cape 

to be administered by the newly created province of the Eastern 

Cape.
65

  

84. Since the Ordinance did not apply in the territory of the former 

Ciskei, in terms of section 229 of the interim Constitution, it 

continued to operate in the rest of the Eastern Cape. The passing of 

the Justice Laws Rationalisation Act 18 of 1996 did not change the 

position. This Act did not mention the Ordinance or the Ciskei 

Ordinance as one of the laws whose territory of application was 

changed. The result is that the formal legal position is that both the 

Ciskei Ordinance of 1984 and the 1938 Cape Ordinance remain in 

operation, the one applying to the former Ciskei and the one under 

attack herein applying to the rest of the Eastern Cape, including the 

former Transkei.
66

 

                                                      
64 Although as it was  pointed out in Ynuico Ltd v Minister of Trade and Industry and Others 1996 (3) SA 

989 (CC) para 7 the reference to “laws” in section 229 of the interim Constitution, but also included 

government notices.   

65 In terms of Proclamation No 111 of 1994 issued under government gazette No 15813 dated 17 June 1994 

signed by President Nelson Mandela and Minister ZST Skweyiya. 

66 It is to be noted that the Ciskei Pound Act of 1984 is clearly unconstitutional (a) because it creates 

different regimes for people residing in the Ciskei to those in the rest of the Eastern Cape (compare: S v 

Thunzi and Others 2011 (3) BCLR 281 (CC)); and (b) in section 11 thereof, it permits the sale of 

impounded animals without judicial supervision, in breach of section 34 of the Constitution. However, 

since the Ciskei Pound Ordinance is not under attack, it would not be appropriate to make findings as to its 

constitutionality, save for drawing the attention of the legislature to the potential constitutional problems 

with the Ciskei legislation.  

http://www.saflii.org/za/cases/ZACC/2010/12.pdf
http://www.saflii.org/za/cases/ZACC/2010/12.pdf
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85. Since the Ordinance was expressly incorporated in the Eastern 

Cape by the democratically elected government and has continued 

to apply without alteration this must mean that the current 

legislature has endorsed its applicability and status as part of the 

statutes of the province. This is a manifestation of the legislative 

intent that it will be bound by the old order legislation, inclusive of 

the Ordinance.  

86. In these circumstances, it is submitted that any declaration of 

invalidity of the Ordinance is subject to confirmation by this Court.  

87. A final point must be made. Ultimately the question whether to 

confirm any order of declaration of invalidity is one of substance, 

not form. Even if on a technical construction of the Ordinance, it is 

found not to constitute a Provincial Act, that would not mean that 

an order of its invalidity must not be confirmed by this Court. The 

role played by the Ordinance in substance is one of a Provincial 

Act. Except for the Ciskei Act, there is no other statutory 

instrument which deals with impounding of animals in the Eastern 

Cape. The legislature and the executive have operated on the basis 

that the Ordinance is legislation. Officials responsible for its 

enforcement do so on the basis that the Ordinance is legislation. 
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Citizens also approach the Ordinance on the basis that it has the 

force of a statute. Therefore, this Court must take a substantive 

view on the status of the Ordinance. 

88. We therefore submit that the Ordinance is subject to confirmation 

by this Court.  

 

REMEDY  

89. Should this Court confirm the order of the High Court the question 

whether the order of invalidation must come into effect 

immediately or whether it must be suspended for a period in order 

to enable the legislature to effect any amendments must be 

addressed. 

90. Under section 172 of the Constitution, a court may suspend any 

order of declaration of statutory invalidity. The power of 

suspension, however, is to be exercised in certain defined 

circumstances. In Mistry v Interim National Medical and Dental 

Council and Others
67

 the Court explained the circumstances in 

which the power of suspension will be exercised: 

 

                                                      
67 1998 (4) SA 1127 (CC). 
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“A party wishing the Court to make [a suspension order] must 

provide it with reliable information to justify it doing so. The 

requisite information will necessarily depend for its detail on 

the nature of the law in question and the character of the defect 

to be corrected. Yet, as a general rule, a government organ or 

other party wishing to keep an unconstitutional provision alive 

should at least indicate the following: what the negative 

consequences for justice and good government of an 

immediately operational declaration of invalidity would be; 

why other existing measures would not be an adequate 

alternative stop-gap; what legislation on the subject, if any, is 

in the pipeline; and how much time would reasonably be 

required to adopt corrective legislation.” 

91. There is no evidence before this Court along the lines suggested in 

the Mistry decision. Notwithstanding this, it is clear from the 

evidence that a declaration of invalidity with immediate 

consequences will be harmful to the public interest. At the same 

time, given the failure of the executive to participate in this 

litigation, there is no factual basis upon which an order of 

invalidity can be suspended. Faced with this, the High Court 

devised an order in which it suspended the operation of the 

invalidity, pending the taking of legislative steps to cure the defects 

in the Ordinance. The interim position, however, is to be governed 
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in terms of the order of the High Court. We support  the order of 

the High Court in this regard.   

 

CONCLUSION 

92. In the above circumstances we submit that the order of invalidity 

stands to be confirmed by this Court. We also support the order of 

the High Court insofar as it regulated the issue of the suspension of 

the order and proposed an interim position, pending the taking of 

the appropriate legislative measures to cure the defects in the 

Ordinance.  

 

TEMBEKA NGCUKAITOBI 

Counsel for Applicant  

9 September 2013        

 

 

  


