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1. Because all the respondents abide the decision of the 

Honourable Court, the Court has requested argument on 

their behalf by an amicus. Counsel are pleased to present 

the following submissions. 

2. These Heads address: 

2.1. The confirmation by this Honourable Court of an 

order of constitutional invalidity of a provision in a 

provincial ordinance by a provincial division; 

2.2. The role of the facts of a particular matter in 

determining the constitutional invalidity of a statute; 

2.3. Whether the judgment of Zondi is distinguishable 

from the present and in what respect; 

2.4. The ratio of Zondi and its application to the present; 

2.5. The particular sections declared constitutionally 

invalid by the court a quo. 
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A CONFIRMATION HEARING RELATING TO A PROVINCIAL 

ORDINANCE 

3. This issue was left open in Zondi.1

4. It is submitted that the reasoning advanced in the judgment 

of Davis J is sound.  

 The amici refer the 

Honourable Court to the judgment of Davis J dealing with 

this issue in The Habitat Council  Another v Provincial 

Minister of Local Government, Environmental Affairs and 

Development Planning, Western Cape & others 2013(6) SA 

113 (WCC), which is pending for confirmation before this 

Honourable Court. 

5. It is submitted that the decisive issue in both the present and 

the Habitat Council case is practical. The declaration of 

invalidity by a provincial division can only have effect within 

the area of jurisdiction of that court. However, provincial 

ordinances of the erstwhile Cape Province have been 

assumed into the legislation of various of the present 

provinces. It is an intolerable situation to have the same 

                                            
1 At para [30]. 
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ordinance declared constitutionally invalid in one province 

and not in another. Confirmation by this Honourable Court is 

therefore required in order to extend the application of the 

declaration to have effect beyond the jurisdiction of the court 

making the declaration. This has been recognized by the 

joinder of the affected premiers.  

THE FACTS OF A PARTICULAR MATTER AND THE 

CONSTITUTIONAL ENQUIRY 

6. It is submitted that the constitutionality of a provision is an 

objective matter which is not directly related to the particular 

facts of a matter or its outcome.2

                                            
2 Ferreira v Levin NO and Others 1996 (1) SA 984 (CC) at para. [26].  

 In this regard the enquiry is 

somewhat similar to the interpretation generally of statutes.  

The facts of the particular matter provide the standing of the 

applicant to challenge the provision, and thereafter they 

provide the factual matrix for decisions relating to the policy 

enforced by the provision. Perhaps most acutely, it is within 

this factual matrix that decisions relating to the balancing of 

competing interests so fundamental to the constitutional 

enquiry are to be made. This is particularly so in any enquiry 
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relating to a limitation of rights in terms of section 36. 

7. In these written submissions the particular facts of this 

matter are not dealt with in detail.3

7.1. The complaints of the applicant should not always be 

taken at face value. For instance, applicant suggests 

there was an agreement between him and seventh 

respondent.

 However, it is submitted 

that the following are indeed relevant: 

4 According to the rules relating to the 

adjudication of such disputes,5 seventh respondent’s 

version should be preferred.6 Whilst the applicant has 

good reason to plead poverty, his stock provides him 

with more income than he admits.7

7.2. Seventh respondent’s concerns about veld 

management,

 

8 breeding9 and disease control,10

                                            
3 All references are to the Record as contained in Index volumes 1 and 2. 

 and 

4 Applicant’s Statement of Facts p. 8 para. 13; Applicant’s Supplemented Founding Affidavit p. 54 
para. 21.  
5 Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 634E – 635C. 
6 Seventh Respondent’s Opposing Affidavit p. 96 para. 35.  
7 Fifth Respondent’s Opposing Affidavit pp. 116 – 117 paras. 33 and 34.2.  
8 Seventh Respondent’s Opposing Affidavit pp. 84, 85 – 86, 100, 101 and 103 paras. 9, 13, 14, 
15, 40.2, 41.2 and 41.5. 
9 Seventh Respondent’s Opposing Affidavit pp. 84 – 85 and 87 – 88 paras. 9, 21 and 22.  
10 Seventh Respondent’s Opposing Affidavit pp. 84 – 85, 86 - 87, 88 – 89 and 89 – 93 paras. 9, 
16 – 19, 23 – 25 and 29. 
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difficulties of maintaining fencing11 are all not 

disputed. Moreover, it is not disputed that 

uncontrolled communal grazing creates a situation in 

which none of these concerns is addressed.12

7.3. The facts therefore starkly present the problems 

raised by the juxtaposition of two competing 

economic interests. 

  

7.4. As to the more practical issues relating to impounding 

and sale, the facts are undisputed that there is a 

necessity for impounding.13 The facts demonstrate 

how quickly the cost of maintenance of impounded 

stock exceeds the value of the stock.14 Judeel’s  

evidence stands uncontroverted as to the capacity of 

local authorities to deal with the hazards of stray 

stock15

                                            
11 Seventh Respondent’s Opposing Affidavit pp. 84, 94 – 95 and 98 – 99 paras. 8, 31.6 and 31.7 
and 38.3 – 38.6 

 and to pay for the consequences of 

12 Seventh Respondent’s Opposing Affidavit para.33 p 154. 
13 Applicant’s Supplemented Founding Affidavit pp. 55 and 70 paras. 25 and 65; Fifth 
Respondent’s Opposing Affidavit pp. 107 – 108, 119 – 120 and 132  paras. 6, 7, 9, 40 and 63.4 
Seventh Respondent’s Opposing Affidavit pp. 93 – 94, 99 – 100 and 103 paras. 31.1, 31.2, 40.1, 
40.3 and 41.5. 
14 Applicant’s Supplemented Founding Affidavit pp. 53 and 57 paras. 17 and 34. 
15 Fifth Respondent’s Opposing Affidavit pp. 107 – 108, 119 – 120 and 132 – 133  paras. 6 – 8, 
40, 63.5 – 63.7.  
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impounding.16

ZONDI V MEC FOR TRADITIONAL AND LOCAL GOVERNMENT 

AFFAIRS 2005 (3) SA 589 (CC) 

 

8. Because Zondi dealt with similar sections of a similar 

ordinance, it obviously has an important bearing on the 

present matter.  

9. Zondi arose from a factual matrix in which it was doubtful 

that the ordinance had application at all.17 It is submitted 

that the submission of the respondent in that case to the 

effect that the impugned provisions should not be reached 

had considerable merit.18 Although such submission is now 

water under the bridge, the impact of this background on the 

entire judgment is evident. In Zondi the application by the 

MEC to lead further evidence was refused, whereas in the 

present matter the local authority has filed a comprehensive 

answering affidavit.19

                                            
16 Fifth Respondent’s Opposing Affidavit p. 124 para. 48.2.  

 It is submitted (and the amici 

recognize that they have not had insight into the record of 

17 2005 (3) SA 589 (CC) at para. [7].  
18 Ibid.  
19 2005 (3) SA 589 (CC) at para. [28].  
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Zondi) that the Zondi matter was decided in a context which 

was relatively poor in fact in comparison to the present 

matter. 

10. Zondi regarded the ordinance as a creature of apartheid.20

11. The facts of the present matter indicate how the ordinance is 

essential for the protection of commercial farming.

 

That decision was fundamental as to why this Honourable 

Court entertained the challenge, but, with respect, it is not 

directly apparent what effect this finding had on the 

outcome.  

21 This 

was recognised by Zondi itself,22 and it was properly 

recognized by the Court a quo.23

12. The heart of the Zondi decision, it is submitted, lies in 

 All recognise the necessity 

for dealing with the underlying problem. It is submitted that 

what is at issue is not whether impounding itself is 

constitutional, but whether the mechanisms providing for 

such impounding exceed the limits of the Constitution. 

                                            
20 2005 (3) SA 589 (CC) at paras. [36], [38] – [40] and [76].  
21 Fifth Respondent’s Opposing Affidavit pp. 108 and 132 - 133 paras. 8 and 63.5 – 63.7; Seventh 
Respondent’s Opposing Affidavit pp. 84 – 86 and 87 – 88 paras. 9, 11 – 16 and 18 – 24. 
22 2005 (3) SA 589 (CC) at paras. [67], [68] and [80].  
23 Judgment Court a quo pp. 146 and 147 paras. [8] and [13]. 
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paragraphs [66] – [68]. There the Honourable Court held 

that there was nothing unconstitutional in the impounding 

provision itself,24 but it was struck down because, in 

combination with other provisions, it put in place an 

impounding scheme that effectively prevented disputes 

which could give rise to social conflict from reaching the 

courts.25

13. It is submitted that this reasoning is open to question. If the 

impounding provision is sound and the consequential 

provisions are not, it is submitted that it is the consequential 

provisions which provide the difficulty. Of course, unless 

there are sound consequential provisions, the impounding 

provision cannot be given effect to. But, it is submitted, this 

difficulty can be cured by a suspension order rather than an 

order of constitutional invalidity. If the impounding provision 

is struck down when it is not itself unconstitutional, what is to 

happen thereafter? Can a revised ordinance import the 

same impounding provision or would it have to be altered? If 

it would have to be altered, how is it to be altered? 

 

                                            
24 2005 (3) SA 589 (CC) at paras. [66] – [68].  
25 2005 (3) SA 589 (CC) at para. [68] and [78].  
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14. It is submitted that Zondi requires to be applied with caution. 

Zondi dealt with a damages provision which was plainly 

open to challenge on equality. But the parallel clause in the 

present matter is not identical. In regard to the remainder of 

Zondi, it is submitted that its ratio lies in the application of 

the right to access to courts in relation to the provisions in 

the ordinance relating to the sale of livestock. This will be 

dealt with below in the appropriate section. 

THE IMPUGNED SECTIONS 

15. 

15.1. This section was not implicated by the facts of the 

matter. There was never any question of the 

destruction of applicant’s stock, nor did the interdict 

sought touch on this section. Further, the applicant 

failed to demonstrate a reasonable apprehension that 

his livestock would, in the future, be destroyed in 

terms of this section.

Section 12: The destruction of livestock 

26

                                            
26 Janse van Rensburg NO and Another v Minister of Trade and Industry and Another NNO 2001 
(1) SA 29 (CC) at para [7] 35B. 
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15.2. It should be mentioned that neither applicant nor the 

Court a quo entered into an enquiry in relation to 

section 24 of the Ordinance which provides for 

summary destruction in certain circumstances not 

relating to disease. Particularly the second part of 

section 24(2) has considerable currency. 

15.3. The argument set out below in relation to the sections 

of the ordinance providing for an award of damages 

also has application here. 

15.4. Because the facts did not pertinently raise section 12, 

the matter was not fully canvassed by Judeel. 

15.5. Legal argument on the issue was touched on in the 

affidavit and then in the argument in the Court a quo, 

but it was only obliquely referred to in the judgment.27

15.6. Section 12 is closely related to sections 12 and 17 of 

the Animal Diseases Act 35 of 1984 (hereinafter 

 

It is submitted that very real problems arise for this 

Honourable Court in this connection. 

                                            
27 Judgment Court a quo pp. 153 and 154 paras. [28] and [30]. 
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referred to as “the Animal Diseases Act”). Some care 

has to be taken. Neither applicant nor the Court a 

quo appear to have noticed section 22 of the 

Ordinance which makes all its provisions subject to 

the Diseases of Stock Act 14 of 1911. That Act was 

repealed and substituted for by the Animal Diseases 

and Parasites Act 13 of 1956, which, in turn, gave 

way to the Animal Diseases Act. The Animal 

Diseases Act falls to be substituted for by the Animal 

Health Act 7 of 2002, which has not been brought 

into operation. It is submitted that in the face of all of 

this continued reliance on section 22 of the 

Ordinance will only lead to confusion. This does, 

however, indicate how little attention was given a quo 

to the Ordinance as a whole and what effect striking 

down the offending sections had on the whole. 

15.7.  A case can be made out that the Animal Diseases 

Act impliedly repealed section 12 of the Ordinance. 

The principles applied in deciding whether a later 

statute impliedly repealed an earlier were 
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authoritatively set out in Khumalo v Director-General 

of Co-operation and Development & others.28 The 

issue has arisen in the context of the relationship 

between new order national legislation and old order 

ordinances in several contexts. The matter of 

Majomatic 115 (Pty) Ltd v Kouga Municipality29

15.8. A similar problem has arisen in relation to the 

imposition of rates, as in CDA Boerdery v Nelson 

Mandela Metropolitan Municipality.

 is but 

one of the cases in which conflict arose between 

section 124 of the Cape Municipal Ordinance 20 of 

1974, which dealt with the sale by a municipality of 

immovable property, and new order legislation 

dealing with the same subject.  

30

15.9. Similar tensions arose for determination by this 

Honourable Court in connection with the application 

of the Subdivision of Agricultural Land Act 70 of 1970 

in the matter of Wary Holdings (Pty) Ltd v Stalwo 

  

                                            
28 1991 (1) SA 158 (A). 
29 [2010] 3 All SA 415 (SCA).  
30 2007 (4) SA 276 (SCA). The matter was dealt with in some detail in Rates Action Group v City 
of Cape Town 2004 (5) SA 545 (C) at [32] – [50]. 
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(Pty) Ltd & Another.31

15.10. Whether or not there has been an implied repeal, 

there is, it is submitted, an overlap of interest 

between this section of the ordinance and the Animal 

Diseases Act. The administration of the Animal 

Diseases Act is the responsibility of the Director-

General: Agriculture.

 

32 It is submitted that this 

Director-General accordingly has a direct and 

material interest in any matter concerning section 12 

of the Ordinance.33

15.11. According to fundamental principal the 

constitutionality of section 12 should not be 

considered without the joinder of the Director-

General. If this submission is accepted, the 

consequence for this application is that the 

confirmation hearing would have to be postponed for 

  

                                            
31 2009 (1) SA 337 (CC). 
32 Section 2 of Act 35 of 1984. 
33 See Jooste v Score Supermarket Trading (Pty) Ltd 1999 (2) SA 1 (CC) at para. [8], Khoza v 
Minister of Social Development; Mahlaule v Minister of Social Development 2004 (6) SA 505 CC 
at paras. [20] – [25]; Van der Merwe v Road Accident Fund and Another (Women’s Legal Centre 
Trust as Amicus Curiae) 2006 (4) SA 230 (CC) at para. [7] and Road Accident Fund v Mdeyide 
(Minister of Transport Intervening) 2008 (1) SA 535 (CC) at paras. [28] and [29]. 
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such joinder. It is submitted that it would not be 

appropriate for the confirmation hearing to proceed 

piecemeal. 

15.12. Alternatively, it is submitted that the similarities 

between the ordinance and the Animal Diseases Act 

save section 12 with the proviso that the destruction 

should not be on the authority of those listed in the 

section, but as directed in accordance with the 

Animal Diseases Act. Such could be “read into” the 

section. 

15.13. In the further alternative, it is submitted that the 

provisions of section 12 are not unconstitutional when 

weighed against the danger diseased and dangerous 

animals pose to members of the public. This is 

particularly so in instances in which the stockowner 

has failed to properly identify his stock as required by 

the Animal Identification Act. This point is dealt with 

in greater detail in the submissions in relation to 

notice set out below.  
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15.14. Further alternatively, and in the event that this 

Honourable Court does not accept the submissions 

made in relation to the Animal Identification Act, the 

section is not constitutionally invalid as it can be read 

“…so as to require prior notice where the stockowner 

is known or where, with the exercise of reasonable 

diligence, the stockowner can be ascertained.”34

16. 

 

16.1. This section is a direct equivalent of the impounding 

provision addressed in the Zondi matter. Part of our 

submission has already been addressed above. 

Zondi held that there was no valid constitutional 

challenge to the provision in itself.

Section 23: The impounding provision 

35

16.2. It is submitted that section 23, as in Zondi, lies at the 

heart of the whole ordinance. Without it there is little 

in the ordinance which can survive, for almost 

everything depend upon a lawful impounding. 

 It is submitted 

that this finding was sound. 

                                            
34 para. [109].  
35 paras. [66] and [68]. 
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Confirmation of the constitutional invalidity of section 

23 has an effect reaching further than the other 

impugned sections. In reality the entire ordinance will 

be affected. This issue was discussed in Zondi.36 In 

Zondi there was an expectation of a revised 

ordinance. No such expectation arises in the present 

matter. It is submitted that the problem may be 

addressed by a suspension order coupled with a 

directive to each of the Provinces affected to revisit 

the issue and adopt revised ordinances.37

16.3. It is submitted that the argument that the impounding 

provision constitutes a deprivation of property and 

thus offends against section 25 of the Constitution is 

not good. The impounding takes place in the context 

of the trespass of the stock upon the land of another, 

or by its straying onto state land. In this regard, stock 

owners have a duty to take preventative measures to 

ensure that their stock does not stray, particularly 

 

                                            
36 For instance para [129]. 
37 Compare order (g) in Zondi  at 632F. 
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onto public roads,38

16.4. The impounding is necessary to stop illegal grazing 

and for the safety of traffic, and for all the other policy 

reasons enumerated in the affidavits of fifth and 

seventh respondents. Indeed, its necessity is even 

admitted by the applicant.

 as this endangers the lives of 

motorists.  

39

16.5. Whatever temporary deprivation of usage may arise 

from the impounding, this is justified, if necessary in 

terms of section 36 of the Constitution, by the neglect 

of the stockowner and the policy considerations 

relating to the protection of commercial farming and 

public safety. The consequential provisions relating to 

the proper care of the trespassing livestock are also 

relevant as these limit the prejudice occasioned to 

the stockowner by the impounding.  

  

16.6. Such impounding does not in any way affect the 

ownership of the stock, but it casts an onus upon the 
                                            
38 See, in this regard, Mkhwanazi v Van Der Walt 1995 (4) SA 589 (A) at 594C – D; Enslin v 
Nhlapo 2008 (5) SA 146 (SCA) at para. [4].  
39 Applicant’s Supplemented Affidavit p 70 para. 65. 
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stockowner to restore his stock to his possession and 

proper care. In this regard the presumption set out in 

section 33(g) of the Animal Diseases Act may have 

relevance. 

17. 

17.1. As with section 12 of the ordinance, these sections 

were not implicated by the facts of the matter. 

Accordingly, no submissions were made in the 

affidavits concerning the relationship between 

sections 30-33 and 34ff. The result is that the strict 

liability for payment of trespass money survives, but 

the claim for damages over and above trespass 

money is declared invalid.  Methods of evaluating 

damages were not touched upon.  

Sections 34-36: The award of damages 

17.2. Judeel’s evidence is that these sections have fallen 

into disuse.40

17.3. It is submitted that it is unfortunate that any finding 

  

                                            
40 Fifth Respondent’s Answering Affidavit pp 135 and 136 paras. 65.11 and 65.14. Normally the 
principles of abrogation by desuetude do not apply to statutory law. See Devenish, Interpretation 
of Statutes, pp 67-70. This is perhaps not the ideal case to revisit these principles. 
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was made on these sections. 

17.4. However, this Honourable Court is faced with the 

difficulty of what to do with the order in this regard. 

Section 172(2)(a) of the Constitution requires 

confirmation by this Honourable Court of an order of 

unconstitutionality by a lower court before such 

finding can take effect. This Court is accordingly 

required to enter into such a reference and may only 

avoid the enquiry when the matter has become 

moot.41

17.5. Behind the impugned sections lies the common law 

actio de pastu, which is still part of our law.

 It is submitted that a refusal to confirm may 

be based upon reasoning that the lower court should 

not have engaged with the matter and that the 

declaration of invalidity was improperly made. 

42

                                            
41 Van der Merwe v Road Accident Fund and Another 2006 (4) SA 230 (CC) at para. [21].  

 The 

owner trespassed upon has such an action for 

damages.  

42 See Van Zyl v Kotze 1961 (4) SA 214 (T) at 216H; Potgieter v Smit 1985 (2) SA 690 (D); and 
Van Zyl v Van Biljon 1987 (2) SA 372 (O). 
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17.6. As to the charge upon the impounded stock provided 

for in section 36, it is submitted that this becomes a 

form of statutory hypothec, which is appropriate in the 

circumstances.43 It is something akin to the statutory 

hypothec of Chief Lesapo, or to that found in section 

118(3) of the Local Government: Municipal Systems 

Act  32 of 2000.44

17.7. Alternatively, it is submitted that the sections provide 

for a form of compulsory arbitration.

 

45

18. 

 It is submitted 

that the procedure accordingly falls within the 

alternative provided for in section 34 of the 

Constitution. 

19. The notice provisions 

Sections 63-67: The sale provisions 

19.1. The Court a quo only tangentially referred to the 

Animal Identification Act 6 of 2002.46

                                            
43 Note this is struck down but the similar provision in section 33 survives. 

 It is submitted 

44 For the practicalities of this section see BOE Bank Ltd v Tshwane Metropolitan Municipality 
2005 (4) SA 336 (SCA) and City of Johannesburg v Kaplan NO & Another 2006 (5) SA 10 (SCA) 
45 Fifth Respondent’s Answering Affidavit p 136 para. 65.13 
46 Judgment Court a quo p. 146 para. [11]. We do not burden the Honourable Court with the 
various precursors to this Act. See section 22(2) of the Ordinance. 
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that this Act has a profound impact upon the notice 

provisions in the ordinance. Section 7 of the Animal 

Identification Act places a duty on all stock owners to 

identify their stock. Section 16(b) makes the failure to 

do so an offence. 

19.2. It is submitted that the Animal Identification Act is of 

general application and Applicant was obliged to 

have marked his stock and was guilty of an offence in 

not doing so. It is no answer to this submission that 

the Animal Identification Act is not generally complied 

with or enforced. Land owners, particularly those who 

do comply with the Animal Identification Act, and 

local authorities affected by stray stock, are entitled 

to adopt policies in accordance with and relying upon 

the Animal Identification Act.  

19.3. In the face of the Animal Identification Act it is 

submitted that there should be no general duty upon 

a local authority to seek out owners of non-marked 

stock. It is accordingly submitted that the notice 



 23 

provision of section 63 should be read in this light. It 

is also submitted that any right to fair administrative 

action and particularly to notice should be read in the 

light of the obligations of the Animal Identification Act. 

19.4. The result is that a non-complying owner should be 

regarded as having assumed a duty to seek out his 

impounded stock and to assert his ownership. 

20. The costs of upkeep 

20.1. As indicated above, the facts of this matter show how 

quickly the costs of maintenance of stock can exceed 

the value of the stock. This fact has a profound 

impact, it is submitted, upon the appropriateness of 

the consequential provisions. Any consequential 

provisions have to be capable of providing to the 

parties involved, that is the owner of the stock and 

the local authority having its custody, a speedy 

resolution so as to minimise the costs of 

maintenance. 

20.2. The facts also demonstrate that the local authority 
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should not have to bear the burden of maintenance. 

Any consequential provisions must therefore be 

capable of being enacted by the local authority during 

the window of time provided by the escalating costs 

of maintenance. Furthermore, such provisions will 

have to provide for some kind of mechanism for 

execution. 

21. Access to courts and section 34  

21.1. The above principles should be taken into account in 

the application of the Chief Lesapo to the present 

debate.47

21.2. It is submitted that para [15] of Chief Lesapo renders 

section 34 of application to sales consequent upon 

an impounding. Since the impugned sections do not 

involve the courts, the only remaining question is 

whether a section 36 limitation is applicable in the 

given circumstances, and to what extent. It is 

submitted that Fifth Respondent’s contention that the 

 

                                            
47 Chief Lesapo v North West Agricultural Bank and Another 2000 (1) SA 409 (CC).  
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sale provision can be saved by means of placing the 

access to court requirement upon the owner of the 

stock is not sound.48

21.3. The question then becomes: Is such limitation 

excluded by Zondi? It is submitted that Zondi erred at 

this point. That judgment at para. [83] makes the 

statement that “once the animals have been removed 

to the pound, there is no longer any need for 

immediate action.” The result is the conclusion: 

  

“There is no reason why, once the animals 
have been impounded the judicial process 
should not be allowed to supervise the 
process of execution through its rules.” 

 

21.4. Our facts demonstrate that this fundamental element 

in the reasoning of Zondi is not correct. If there is to 

be judicial supervision, it will have to be by way of 

some expedited process.  

21.5. The matter of Armbruster & Another v Minister of 

                                            
48 Fifth Respondent’s Answering Affidavit p 137 para.65.21. 
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Finance & others49

21.6. Zondi held that the conditions of sale in that 

ordinance rendered the process constitutionally 

invalid and that the protection of section 34 is 

necessary “to ensure that the sale is conducted in a 

manner that enables the debtor to recover the value 

of the property sold.” The ordinance under scrutiny 

 provides an interesting 

comparison. Both Armbruster and the present involve 

a two stage process, namely, some form of seizure 

followed by a later decision. In Armbruster the 

consequence is forfeiture, while in the present it is a 

sale. Armbruster illustrates that some limitation on 

the section 34 right is permitted in appropriate 

circumstances. That a value judgment lies at the 

heart of the debate is apparent from paragraph [60] 

of Armbruster. It is submitted that this dictum of 

Mokgoro J, which follows Zondi, requires to be read 

together with the submissions made above 

concerning that decision. 

                                            
49 2007 (6) SA 550 (CC) 
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affords a discretion to the auctioneer to withdraw any 

animal from the sale if the highest bid received is not 

in his opinion satisfactory.50 In this regard the present 

ordinance differs materially from that in the Zondi 

matter.51

22. All these factors together, it is submitted, save the impugned 

provisions from a declaration of constitutional invalidity. 

 

CONCLUSIONS 

23. As to section 12, reference is made particularly to the 

Animal Diseases Act. The submissions are that there has 

been an implied repeal or alternatively that there should be 

a reading in of the power of the Director-General: 

Agriculture. This submission raises the issue of non-joinder. 

24. As to section 23, it is argued that Zondi is correct that there 

is nothing in an impounding provision itself which renders it 

constitutionally invalid, and that the argument of Zondi 

impugning the impounding section on the basis of the 
                                            
50 Section 70(h) 
51 See Zondi at 615E, where section 34(3) of the Natal Ordinance limits the reserve price so that 
is “shall not exceed the amount which the owner of such animal would have been required to pay 
in terms of this ordinance. 
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consequential provisions should not be followed. 

25. As to the damages provisions, it is argued that they were not 

properly implicated in the application. Should the 

Honourable Court be required to entertain the challenge and 

to determine the validity of the provisions, it is argued that 

this is an appropriate form of arbitration and falls under the 

alternative of section 34 of the Constitution. 

26. As to the sale provisions, it is argued that they are saved by 

a section 36 limitation on the section 34 right, particularly 

because of the interest of all parties in a speedy resolution 

to the impounding because of the escalating costs. 

 

TJM PATERSON SC 

ML BEARD 

At the request of the Court 

St George’s Chambers 

GRAHAMSTOWN 

4 November 2013 
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