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FOUNDING AFFIDAVIT 

              

 

I, the undersigned, 

SARAH ANNE SEPHTON 

state under oath the following: 



1 I am an adult female attorney practising as such at the Legal Resources 

Centre, Grahamstown (the LRC) and I am the attorney of record for the 

applicant in this matter. The LRC is a public interest law firm with offices in the 

major cities in the country. Its mission is to secure justice using the law. It acts 

for indigent people and in the public interest. The LRC has throughout these 

proceedings in the High Court acted on behalf of the Applicant. The LRC is 

duly mandated and authorised to bring these confirmation proceedings to the 

Constitutional Court on behalf of the Applicant.   

2 The facts contained in this affidavit are, to the best of my knowledge, both true 

and correct and, unless otherwise stated or indicated by the context, are 

within my personal knowledge. 

PURPOSE OF THIS APPLICATION 

3 The purpose of this application is to apply for the confirmation of the order of 

the Grahamstown High Court referred to below in which certain provisions of 

the Pounds Ordinance 18 of 1938 (“Pounds Ordinance”) were declared 

unconstitutional and invalid and the order of invalidity referred to this Court for 

confirmation.  

4 On 13 June 2013, Grahamstown High Court per Smith J delivered a judgment 

and order declaring as unconstitutional and invalid certain provisions of the 

Pounds Ordinance (“Smith J order”). The judgment (including the order) of 

Smith J is attached hereto as “SA 1.” The full record of the proceedings 

before Smith J is also attached as "SA 2." 



5 For the purposes of this application, the relevant paragraphs in the  order are:  

1.  Sections 12; 23; 34; 35; 36 and 63 to 70 [of the Pounds Ordinance] 

are declared to be inconsistent with the Constitution and 

therefore invalid; and 

2. The declaration of invalidity made in paragraph (1) above is 

suspended for a period of 12 months from the date of 

confirmation by the Constitutional Court in terms of section 172 

(2) of the Constitution to enable the First, Second and Third 

Respondents to remedy the defects that have resulted in the 

declaration of invalidity. 

6 It is submitted that the judgment and order of Smith J were correct. Further 

submissions in support of the judgment will be made at the hearing of this 

application should the Chief Justice direct.   

PARTIES TO THIS APPLICATION 

7 The applicant is BENSION MPHITIKEZI MDODANA, MGWANGELE 

LOCATION, LADY FRERE.  

8 The applicant is an unemployed, adult male subsistence farmer from 

Mgcwangele Location in Lady Frere, Eastern Cape. In May 2010, the 

applicant’s 90 goats were impounded under the Pounds Ordinance for 

trespassing into the property of the seventh respondent, Mr Roy Callaghan, a 



local farmer. Mr. Mdodana brought an application in the Grahamstown High 

Court to secure the release of his goats. His goats were subsequently 

released after an agreement was reached. Simultaneously with the application 

for the release of his goats, the applicant brought and application to declare, 

as unconstitutional, the provisions of the Pounds Ordinance, under which the 

goats had been impounded. That application was persisted with, despite the 

release of the goats. As noted above, Smith J found that certain provisions of 

the Ordinance were unconstitutional and therefore invalid. The applicant 

accordingly has an interest in the constitutional validity of the Pounds 

Ordinance. 

9 The first to third respondents are the PREMIERS OF THE EASTERN, 

WESTERN AND NORTHERN CAPE. The first to third respondents are the 

political heads of the three provinces to which the Pound Ordinance applies 

and is still in effect The first to third respondent are were assigned with the 

administration of the Pounds Ordinance No. 18 of 1939 in terms of 

Proclamations No. 111, 115 and 108 of 17 June 1994, respectively, published 

in the Government Gazette No.15813. 

10  The First Respondent’s offices are situate at the Legislative Buildings, 

Independence Avenue in Bhisho and accepts service of correspondence in 

care of the State Attorney at NO 29 Western Road, Central, Port Elizabeth.   

11 The Second Respondent’s offices are situated at Wale Street, Cape Town and 

accepts service of correspondence in the care of the State Attorney at 22 Long 

Street, Cape Town.  



12 The Third Respondent’s offices are situated at corner Roper and Quinn street 

in Kimberley and accepts correspondence in care of the State Attorney at  

Woolworths Building, Corner Lennox and Chapel Street ,Kimberley. 

13 The first to third respondents were not party to these proceedings. The fourth 

to seventh respondents were parties to the proceeding at the court a quo. 

14 The fourth respondent is the MEMBER OF THE EXECUTIVE COMMITTEE 

FOR TRADITIONAL AND LOAL GOVERNMENT AFFAIRS. The fourth 

respondent’s office is responsible for the administration and implementation of 

the Pound Ordinance. The Fourth Respondent’s office is situated at 

Tyamzashe Building, Civic Square, Phalo Avenue, Bisho. The fourth 

respondent is represented by NN Dullabh and company who filed a notice 

indicating that they would abide by the decision of the court. 

15 The fifth respondent is LUKHANJI LOCAL MUNICIPALITY. The fifth 

respondent operates the pound in which the applicant’s livestock was held. 

The fifth Respondent’s principal place of business is at 70 Cathcart Road, 

Town Hall, 1st Floor, Queenstown.  

16 The sixth respondent is KEVIN LIEBRUM. As the poundkeeper for the fifth 

respondent’s pound, he removed and impounded the applicant’s goats after 

they trespassed onto the seventh respondent’s property.  

17 The seventh respondent is ROY CALLAGHAN. He owns the farm on which 

the applicant’s goats trespassed. 



18 The fifth, sixth and seventh respondents are represented by Borman and 

Botha attorneys, Grahamstown. This application will be served on their offices. 

JURISDICTION OF THIS COURT 

19 The order of Smith J is subject to confirmation by the Constitutional Court in 

terms of sections 167(5) and 172(2)(a) of the Constitution.  

19.1 The Pound Ordinance constitutes a Provincial Act for the purposes of 

confirmation in accordance with sections 167(5) and 172(2)(a) of the 

Constitution. 

19.2 The reasons for this conclusion are set out in the judgment of Smith J. 

We support those reasons and reserve our rights to make further 

submissions should the Chief Justice so direct. 

19.3 It must be noted that this Court has addressed the issue of confirmation 

of orders of invalidity of Ordinances. In the matter of Weare and Another 

v Ndebele NO and Others1 Van der Westhuizen J (in a unanimous 

judgment) held that the declaration of invalidity of sections of the 

Kwazulu-Natal Regulation of Racing and Betting Ordinance 28 of 1957 

was subject to confirmation by this Court. The Court took into account 

the historical evolution of the ordinance and the manner in which it had 

been dealt with by the current provincial legislature of Kwa-Zulu Natal. 

We submit that this Court must adopt a similar approach to the present 

ordinance. The Pound Ordinance has been incorporated into the 

                                                            
1
 2009 (1) SA 600 (CC) 



provincial Acts of the Eastern Cape and has not been amended since 

1994. To the extent that the conduct of the provincial legislature of the 

Eastern Cape is relevant, it shows that the Pound Ordinance is a 

Provincial Act. 

19.4 We submit that even if the Pound Ordinance does not meet the criteria 

applied in the Weare, it must nevertheless be confirmed by this Court. In 

Weare this Court expressly stated that its judgment must not be 

understood as holding that ordinances falling outside the criteria set out 

in Weare are not subject to confirmation. Each ordinance must be 

assessed on its merits. In this particular case we submit that a 

substantive approach must be adopted. In substance the Ordinance is 

regarded as having a legislative power. The provincial executive and the 

provincial legislature and the officials responsible for its enforcement trrat 

the Ordinance as though it is legislation. There is no other legislative 

basis for the impounding of cattle in the Eastern Cape, save for the 

former Ciskei Area, which is covered by the Pounds Act (Ciskei) 1986. 

The Ciskei Act is also unconstitutional, although there is not direct 

challenge thereto.      

20 For the above reasons and those mentioned in the judgment of Smith J, I 

submit that the order is subject to confirmation by this Court. 

  



CONCLUSION 

21 The applicant is a person with sufficient interest in the confirmation of the order 

of invalidity made by Smith J. The applicant submits that the impugned 

provisions of the Pounds Ordinance were correctly declared to be inconsistent 

with the Constitution. Further submissions in support of the order if invalidity 

will be made at the hearing of this matter should the Chief Justice so direct.  

22 In the circumstances, it is submitted that applicant is entitled to apply to this 

Honourable Court to confirm Smith J’s declaration of constitutional invalidity. 

The applicant further requests this Court to grant the order as sought in the 

notice of motion accompanying this affidavit. 

                                

_______________________ 

                                   SARAH ANNE SEPHTON 

SIGNED and SWORN to BEFORE me at GRAHAMSTOWN on this the 27th          

day of JUNE 2013, after the Deponent has acknowledged that he knows and 

understands the contents of this Affidavit, that it is the truth, that he has no objection 

to taking the prescribed oath and that he regards the prescribed oath as binding 

upon his conscience. 

 

                  __________________________                                             

                         

       COMMISSIONER OF OATHS 

  

 


