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A. INTRODUCTION 

1. The applicants are facing serious criminal charges in KwaZulu-

Natal and the Northern Cape.  The charges include fraud, bribery, 

corruption, money laundering, racketeering, forgery and uttering.  

The Northern Cape and KwaZulu-Natal provincial governments 

are the victims of their alleged criminal activities.
1
  The State 

alleges that Mr Savoi, Mr Praderi and others conspired with 

highly-placed officials in the provincial administration with the 

aim of unlawfully securing contracts for the supply of water 

purification plants and oxygen self-generating units to the 

KwaZulu-Natal provincial government.
2
 Water purification 

plants are procured to provide services to the poorest people in 

the province and oxygen plants are vital equipment for state 

hospitals which serve the poorest.
3
 

2. Instead of  going to trial, the applicants went to the KwaZulu-

Natal High Court, Pietermaritzburg, and there sought, by way of 

an abstract and premature application, the invalidation of certain 

sections of the Prevention of Organised Crime Act 121 of 1998 

                                                 
1
  Record pp 85 et seq and 165 et seq: annexures GS3 and GS5 to the 

applicants’ founding affidavit in the High Court.  
2
  Record p 221: the respondents’ answering affidavit in the High Court paras 

7 and 8.  
3
  Record p 222: the respondents’ answering affidavit in the High Court para 

10. 
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(“POCA” or the “Act”).  They sought an invalidation of the 

whole of chapter 2 of POCA, under which certain offences are 

created.  They did this by what appeared a simple attack, based 

on vagueness and over-breadth of two definitions in POCA: the 

definition of “pattern of racketeering activity” and “enterprise” in 

section 1.  They added further grounds of attack.  Chapter 2, they 

said, is unconstitutional because it creates retrospective offences.  

Section 2(2), they contended, was constitutionally bad because it 

allowed the admission of certain classes of evidence which 

would ordinarily be inadmissible.  

3. In the court a quo, Mr Justice Madondo rejected all of the 

applicants’ challenges.  But he held that sections 2(1)(a)(ii), 

2(1)(b)(ii), 2(1)(c)(ii) and 2(1)(f) were unconstitutional because 

those provisions used the words “ought reasonably to have 

known”.
4
  The applicant had not advanced such a challenge in 

their affidavits.  Therefore the learned judge found against the 

respondents on a case they were never called upon to meet.  We 

will submit that the court a quo was correct in dismissing the 

applicants’ challenges, and that it was with respect wrong to 

invalidate the above subsections.  To this end, the NPA has to the 

                                                 
4
  Record p 436: Judgment para 131  
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extent necessary cross-appealed the invalidation of the above 

subsections.
5
  For their part, the applicants appeal those parts of 

their challenges which the court a quo refused to uphold.
6
  The 

practical effect of this is that it is possible to argue the matter as 

if de novo.  That is the approach we take in these submissions, 

although of course we will where relevant refer to the judgment a 

quo. 

B. THE NATURE OF THE CHALLENGES 

4. As already indicated, the applicants challenge the definition of 

“pattern of racketeering activity” and “enterprise” in section 1 of 

POCA, as well as chapter 2 of POCA.  The applicants have 

grouped together their challenges under “definitional challenge”, 

“retrospectivity challenge”, and “procedural challenge”.
7
  We 

will employ the same terminology.  In what follows, we will 

show that these challenges are without merit.    

C. THE PURPOSE OF POCA 

5. In order to appreciate why, quite apart from its other defects 

identified below, the applicants’ attack on POCA must fail, it is 

                                                 
5
  Record p 554: cross-appeal notice.  

6
  Record p 439 para: applicants’ notice para 4. 

7
  Applicants’ written argument para 10. 
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necessary to say something about POCA in general terms.  

POCA is special legislation, designed inter alia to fill the gap in 

the common law of conspiracy and common purpose which, it 

was considered by parliament, could not cope with sophisticated 

methods used by modern crime syndicates.
8
  Organised crime has 

a number of features that render successful prosecution difficult 

at common law.  Organised criminals employ a number of 

sophisticated methods by which they hide their involvement in 

crime and take elaborate steps to hide or disguise the proceeds of 

their criminal activities.
9
  Masterminds behind organised criminal 

activity are often not the people who carry out those crimes.
10

  

They use modern business organisations—companies, trusts, 

close-corporations—to hide their activities and those who 

ultimately benefit from them.  This makes their prosecution 

difficult at common law.
11

 

6. The common law of conspiracy and common purpose developed 

at the time when people involved in crime were individuals or 

simple combinations of individuals.  Organised crime, by 

contrast, has developed complex organisational structures, with 

                                                 
8
  Record p 223: respondents’ answering affidavit para 14. 

9
  Ibid. 

10
  Record p 223: respondents’ answering affidavit para 15. 

11
  Record p 223: respondents’ answering affidavit para 15. 
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many layers, engaged in seemingly lawful activities, all with the 

aim of hiding the perpetrators of crimes or the ultimate 

destination of proceeds of crime.
12

  

7. It therefore became necessary for various jurisdictions to adopt 

effective methods of combating organised crime.  The United 

Kingdom, Australia, Canada, New Zealand, Namibia and the 

United States have all adopted laws to deal with organised 

crime.
13

  South Africa is accordingly not peculiar in this regard.   

8. In South Africa, “pattern of racketeering activity” is the 

organising concept round which the fight against organised crime 

pivots. The concept, as defined in section 1 of POCA, refers to 

certain offences listed on schedule 1 of POCA.  These are 

generally called “predicate crimes” because it is in part upon 

them that the crime of racketeering is predicated.  The reason for 

the listing of 35 crimes in schedule 1, and then to define 

racketeering in part by reference to them, is this.  It is an inherent 

feature of organised crime that it has long tentacles, connecting 

apparently disparate activities.
14

  The idea, then, of defining 

                                                 
12

  Record p 223: respondents’ answering affidavit para 16. 
13

  Record p 224: respondents’ answering affidavit para 18. 
14

  Record p 224: respondents’ answering affidavit para 19. 
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racketeering by reference to a number of offences is to enable the 

law to link these apparently disparate offences and to show that 

they are in fact connected.  In short, the law here is doing no 

more than catch up with complex organisational forms that 

organised crime takes.
15

 

9. The applicants want to undo all this, not because any of their 

fundamental rights have been or will be adversely affected by 

POCA, but because there are said to be potential problems of 

vagueness, over-breadth, retrospectivity and admission of 

prejudicial evidence.  There are no such problems, as we will 

show.  The undoing of a key piece of legislation against 

organised crime on the basis of alleged potential problems is, in 

the absence of any evidence as to actual problems, something 

that the courts will not undertake lightly.  The applicants’ 

abstract, radical and fact-free attack on POCA, set against the 

critical role of the legislation, cannot be permitted to succeed.   

D. THE DEFINITIONAL CHALLENGE   

10. This challenge is aimed at the definitions of “pattern of 

racketeering activity” and “enterprise” in section 1 of POCA and, 

                                                 
15

  Record p 224: respondents’ answering affidavit para 20. 
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by extension, sections 2(1)(a) to 2(1)(g) and 2(2) which rely on 

those definitions.  In considering the definitional challenge, it is 

important to keep apart the two definitions.  It is also important 

to keep apart the vagueness and over-breadth challenges.  

(i) Is the definition of “pattern of racketeering activity” vague? 

What connects the predicate offences so that they make a 

pattern?  

11. Section 1 of POCA defines “pattern of racketeering activity” in 

the following terms: 

“pattern of racketeering activity” means the planned, 

ongoing, continuous or repeated participation or 

involvement in any offence referred to in Schedule I and 

includes at least two offences referred to in Schedule 1, of 

which one of the offences occurred after the 

commencement of this Act and the last offence occurred 

within 10 years (excluding any period of imprisonment) 

after the commission of such prior offence referred to in 

Schedule 1.” 

12. The applicants contend that this definition is vague.  They say 

this first because, they contend, it is not clear at what point it can 

be said there is a “pattern” of racketeering and therefore not clear 

at what point the offence of racketeering is committed.
16

  Second, 

it is said that the underlying predicate offences listed on schedule 

                                                 
16

  Applicants’ written argument para 26. 

http://www.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/xjsg/brsg/crsg/fk7h#g0
http://www.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/xjsg/brsg/crsg/fk7h#g0
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1 are so numerous and varied that the concept of a pattern of 

racketeering activity is rendered vague.  These two features are 

then said to render the concept of a pattern of racketeering vague.  

We will take these objections in turn. 

13. It is important to ask: what argument, apart from mere assertion, 

do the applicants advance for saying that the definition is vague?  

The applicants’ reasons in this regard are buried in an excursus 

into a concurring judgment by Justice Scalia in the United States 

Supreme Court, to which we will return.  Putting American law 

on one side, the question remains: why is the definition vague?  

So far as we can make out, the applicants advance three reasons, 

all of them unavailing. 

14. First, the applicants say that it is not clear how, in order to be part 

of a pattern of racketeering, the offences listed on schedule 1 

must be related.
17

  They ask rhetorically whether the fact that 

victims of two predicate offences were women was sufficient to 

create a pattern of racketeering activity.  Answering “yes”, they 

consider that they have produced a reductio ad absurdam of the 

definition.  They produce other examples purporting to show up 

                                                 
17

  Applicants’ written argument para 58. 
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the absurdity of the definition: (i) the fact that two predicate 

offences had the purpose of enriching the perpetrator and (ii) the 

fact that the perpetrators were co-employees: these, they say, 

would on the definition be considered racketeering.
18

  They then 

conclude that this would be absurd.   

15. We submit that these are lawyers’ examples, contrived to make 

what is a perfectly clear definition seem unworkable.  The 

definition is clear and requires that, for conduct to be a “pattern”, 

the following conditions must be present: (a) the conduct must be 

planned; (b) it must be on-going (not once-off); (c) it must be 

continuous or repeated participation or involvement in the 

offences on schedule 1 and include at least two offences on that 

schedule.  Condition (b) is a condition as to regularity: the 

conduct must be regular.  Condition (c) is one as to continuity.  

With these clarifications in mind, let us go back to the applicants’ 

examples which are intended to show the alleged vagueness of 

the definition.  It will be recalled that the applicants asked 

whether the fact that the victims were women would make 

conduct a pattern of racketeering activity.  The answer is that, by 

itself, no.  More would be required.  For example, if a group of 

                                                 
18

  Applicants’ written argument para 60. 
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persons committed repeated or continuous acts of rape and 

murder
19

 of women, which conduct was planned and on-going, 

then, and only then, would that conduct constitute a pattern of 

racketeering activity.  Nor would that be absurd, as the applicants 

suggest.  The reason is this: one of the objects of POCA is, as it 

says in the long title, “to… combat criminal gang activities.”  It 

is a notorious incident of some criminal gang activity that it 

targets women.  Rape gangs are not an unknown phenomenon.  If 

the conduct described in the example is one at which the Act is 

aimed, as it plainly is, then there is nothing absurd in the 

definition embracing that activity.  For the applicants to succeed 

on this basis, they would have to attack the objects of the Act, 

which they have not done.  Parliament can create crimes, so long 

as in doing so it is acting within the Constitution.  The 

applicants’ challenge is not that the offences created by POCA 

should not be offences.  Their complaint is that POCA is vague 

in its definition of “pattern of racketeering activity.”   We have 

just demonstrated that it is not, on the example given by the 

applicants, vague.  If the applicants’ answer to that is that the 

offence thus created is absurd, which appears to be their real 

objection, then that is not the challenge they have brought and is 

                                                 
19

  Murder and rape are some of the predicate offences listed on schedule 1.  
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not a challenge that, given the objects of the Act, they could 

successfully bring.  Absurdity and vagueness are two different 

things, and there is nothing vague about the definition. 

16. Next, in support of the vagueness point, the applicants wonder 

whether the fact that the scheduled offences were committed with 

the object of enriching the perpetrator gives rise to vagueness. 

We do not see the relevance of this point.  If the motive is self-

enrichment, that cannot affect the analysis as to whether the 

conditions of planning, regularity and continuity have been 

satisfied.  Whether they are or not is a matter of analysis of the 

facts of each case.  There is accordingly nothing in this example 

to show that the definition is vague.          

17. Then the applicants ask whether the fact that the perpetrators 

were co-employees was enough to establish a pattern of 

racketeering activity.  As with the last, the relevance of this 

example is hard to discern.  It matters not whether the 

perpetrators are co-employees.  If the conditions of planning, 

regularity and continuity are met, then the perpetrators will, 

ceteris paribus, be guilty of racketeering.  This further example 

therefore does not establish the allegation of vagueness and may 
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be left on one side.  

18. What, then, is left of the vagueness objection?  This: it is said 

that the offences listed on schedule 1 are so numerous and varied 

that the concept of a pattern of racketeering is rendered vague.  It 

is further said, as part of this objection, that the offences listed in 

schedule 1 are so disparate in character that, for example, one 

could be guilty of racketeering if one was guilty of possessing 

dagga and if one was also guilty of shoplifting.
20

  Having set out 

these examples, the applicants then conclude, in a revealing 

passage, that: 

“The absurdity and overbreadth of this definition speak for 

themselves.”
21

  

19. The objection, then, is not to vagueness: the applicants 

understand perfectly well what is prohibited and what is not.  The 

objection, as they themselves say, is to the alleged absurdity and 

over-breadth of the definition.  But there is no absurdity 

challenge, whatever that might have meant had it been brought.  

Over-breadth we will get to presently.  But to deal with the 

example itself, it is neither here nor there that the offences in the 

                                                 
20

  Applicants’ argument para 56. 
21

  Applicants’ written argument para 57. 
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example are different offences.  If they meet the conditions of 

planning, regularity and continuity, then they constitute 

racketeering.  Whether permutations of the different offences 

may be connected under the requirements of planning, regularity 

and continuity is a question of fact. This entails no vagueness. 

The appeal (to the applicants) of the example is the apparent 

harshness in respect of what appears to them to be trivial 

offences.  But that is an over-breadth point, with which, as we 

say, we shall deal.     

Is the continuity requirement vague? 

20.  The applicants then say that they do not know what the Act 

means when it says that, for the predicate offences to constitute a 

pattern of racketeering activity, they must be continuous. If a 

person is charged with two counts of shoplifting on the same day, 

they say, he or she is guilty of racketeering.
22

  It will be readily 

apparent that, for the applicants, the force of this example is not 

that it shows the Act to be vague, but that, in the applicants’ 

view, it is over-broad.  They themselves conclude as much, 

except that they add vagueness as a ground of objection.
23

  But to 

                                                 
22

  Applicants’ written argument para 62. 
23

  Ibid. 
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deal with the example on the vagueness footing, two acts of theft 

would not, without more, be a ground for a charge of 

racketeering.  The definition is clear that there must at least be 

two predicate offences listed on schedule 1.  Theft is one offence.  

It would therefore not constitute racketeering.  There are, 

needless to say, the other requirements to be met: planning, 

regularity and continuity.  The objection, it will be recalled, is 

that it was unclear whether theft occurring in a single day or over 

two days is on that account continuing.  The answer is clear: take 

two or three of four or whatever number of thefts occurring in a 

single day, there is nothing preventing that—provided it is 

combined with another listed offence (equally planned, equally 

regular, and equally continuous or repeated)—from constituting a 

pattern of racketeering.  To say this is not to be vague: that is the 

clear effect of the Act.  It follows therefore that there is nothing 

in this objection. 

21. If the vagueness objection seems wholly removed from the 

wording of section 1 at which it is apparently aimed, there is a 

simple reason for it.  The objections (examples and all) have been 

uplifted from a concurring judgment of Justice Scalia’s in H.J. 

Inc. et al. v. Northwestern Bell Telephone Co et al 492 U.S. 229 
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(1989).  That case dealt with the American equivalent of POCA, 

the Racketeer Influenced and Corrupt Organizations Act 

(“RICO”).  The American definition of “pattern of racketeering 

activity” is so different from our definition that nothing useful is 

gained by adverting at length to Justice Scalia’s worries, whether 

they are justified or not.  For example, RICO defines “pattern of 

racketeering activity” as follows:  

‘“pattern of racketeering activity” requires at least two acts 

of racketeering activity, one of which occurred after the 

effective date of this chapter and the last of which occurred 

within ten years (excluding any period of imprisonment) 

after the commission of a prior act of racketeering 

activity.”  

22. It says nothing about planning, regularity or continuity.  Our Act 

stipulates those conditions.  Once that is clear, it will be obvious 

that American law, whilst useful in general like all other 

comparative law, is on this point unhelpful: it diverts attention 

from the words of POCA and thereby distorts proper legal 

analysis.  

23. Madondo J, after giving his reasons, rejected the vagueness 

challenge in the following words: 

“In the premises, upon proper construction the definition 
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of “pattern of racketeering activity” in section 1 of POCA 

is not vague, but clear and precise, instead. It adequately 

warns an accused that an on-going and continuous or 

repeated commission of more than one criminal act listed 

in Schedule 1 will expose him to conviction on a charge of 

a more serious offence of racketeering.”
24

  [Emphasis 

added] 

24. Madondo J was with respect right in this regard.  Finally, 

vagueness challenges are to be approached sensibly.  Lawyers’ 

confession of incomprehension, in the face of clear words, is the 

stuff of legend.  This Court cautioned against this in Affordable 

Medicines Trust and Others v Minister of Health and Another 

2006 (3) SA 247 (CC) when at paragraph 108 Ngcobo J (as he 

then was) said: 

“The doctrine of vagueness is one of the principles of 

common law that was developed by courts to regulate the 

exercise of public power. As pointed out previously, the 

exercise of public power is now regulated by the 

Constitution which is the supreme law. The doctrine of 

vagueness is founded on the rule of law, which, as pointed 

out earlier, is a foundational value of our constitutional 

democracy. It requires that laws must be written in a clear 

and accessible manner.  What is required is reasonable 

certainty and not perfect lucidity.  The doctrine of 

vagueness does not require absolute certainty of laws. The 

law must indicate with reasonable certainty to those who 

are bound by it what is required of them so that they may 

regulate their conduct accordingly.  The doctrine of 

vagueness must recognise the role of government to 

further legitimate social and economic objectives. And 

should not be used unduly to impede or prevent the 

                                                 
24

  Record pp 395-396: Judgment para 41.  
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furtherance of such objectives.” [Internal footnotes omitted 

and emphasis added.]  

25. What the applicants want is perfect lucidity when, in fact, more 

than reasonable certainty has been achieved and where a 

legitimate governmental purpose is common cause. 

26. It is must be mentioned that nowhere in their affidavits in the 

court below did applicants indicate, by reference to the charges 

against them, how, if upheld or dismissed, the vagueness 

challenge would affect them.  That makes the vagueness 

challenge wholly abstract and academic and puts this Court in the 

position of having to decide a matter of great importance without 

any reference to facts.  That would be detrimental to the interests 

protected by law enforcement agencies like the first respondent 

and, therefore, the public in general. 

27. We submit, therefore, that the vagueness challenge has no basis. 

(ii) Is the definition of “pattern of racketeering activity” over-

broad? 

28. A number of objections to the definition were put forward as 

objections to the vagueness of the definition, but were in fact 

objections as to the alleged over-breadth.  We will now deal with 
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them here.  The applicants say that POCA criminalises “garden 

variety” offences.  The objection, as we understand it, is that the 

Act was meant to deal with organised crime and not, as it is put, 

“garden variety commercial crimes”.
25

   

29. In support of this the applicants press into service American 

law—which we can put on one side because there is enough 

South African case law on the objects of POCA—and certain 

dicta from our own courts.  We will come back to these dicta, but  

we wish to deal with the examples that, in the applicants’ view, 

render the definition over-broad.  The only examples we could 

gather from the applicants’ written argument are those dealt with 

under vagueness above.  We go back to them.  It is said that the 

number of predicate offences listed on schedule 1 is so vast that 

there is a danger of over-breadth.
26

  Some offences, it is implied, 

are trivial (shop-lifting), others not.  Therefore, it is said, the Act 

is constitutionally bad. Reliance was placed in this regard on 

Case and Another v Minister of Safety and Security and Others, 

Curtis v Minister of Safety and Security and Others 1996 (3) SA 

617 (CC) at para 49.  Case does not assist the applicants.  The 

argument there upheld by this Court, recorded at para 48, was 

                                                 
25

  Applicants’ written argument p 65. 
26

  Applicants’ written argument paras 56-57. 
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this: 

“Applicants argue that the definition of proscribed material 

in the Act sweeps so widely that it unconstitutionally bans 

a great deal of incontestably constitutionally protected 

expression.” [Emphasis added] 

30. The applicants do not in this case contend that there is any 

constitutionally-protected right not to commit the predicate 

crimes or, when they meet the definition, the offence of a 

“pattern of racketeering activity”.  Over-breadth is not a free-

standing concept to be invoked by applicants against a law they 

do not like: they must show that the law in question violates an 

identified provision of the Constitution.  That, as we say, has 

not been done in this case.  Nor could it be: there is no 

constitutionally-protected right not to commit offences, 

provided that the offences themselves are not assailable on 

some other, identified constitutional ground. 

31. The applicants advance a variation of the over-breadth 

argument.  They say that POCA was meant to target organised 

crime.  However, when properly interpreted, they say that it 

goes beyond that and includes crimes that, on the face of them, 
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are not organised crimes.
27

  Reliance was placed on the obiter 

dicta of the minority judgments of Moseneke J (as he then was) 

and Sachs J in Mohunram v NDDP (Law Review Project as 

amicus curiae) 2007 (4) SA 222 (CC) at paras 111 et seq and 

152-154.  Even if, arguendo, the definition of “pattern of 

racketeering activity” were to embrace crimes going beyond the 

category of organised crimes, that does not assist the applicants 

in this case because, as Madondo J held, the applicants did not 

identify, by reference to the facts of this case, the conduct which 

in their contention was illegitimately caught by the putatively 

over-broad definition of “pattern of racketeering activity”.  This 

is what the learned judge said in this regard: 

“In the present case, in the absence of the reality of the 

conduct alleged to have interfered with the 

constitutionally entrenched rights to fair trial or freedoms 

of the applicants, it is difficult and even impossible to 

determine whether or not the definition of “pattern of 

racketeering activity” sweeps within its prohibitions what 

may not be punished under the constitution.”
28

 [Emphasis 

added] 

32. This points to an issue raised earlier, namely that this is an 

abstract attack on POCA.  The founding and supplementary 

affidavits in the High Court do not anywhere point to “garden 

                                                 
27

  Applicants’ submissions paras 39-40. 
28

  Record p 408: Judgment para 71.  
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variety” crime of which the applicants have been accused.  They 

could not do so because, as a mere reading of the indictments 

shows, the applicants are charged with crimes for which POCA 

was designed.  For example, the predicate offences include 

various counts of fraud, corruption and failing to comply with 

the PMFA.
29

  The inability of the applicants to state how they 

would be affected if the “garden variety” objection were upheld 

(or dismissed) is fatal to their over-breadth objection.  Mr 

Justice Madondo saw this.  It is trite that an applicant must 

make his or her case in the founding affidavit.
30

  The applicants 

had two opportunities to do so: in their founding and 

supplementary affidavits.  But they did not; nor could they.  If 

the applicants had in their affidavits identified the “garden 

variety” charges that they were facing, the respondents would 

have dealt with that allegation in their answering affidavit.  The 

applicants are, in effect, seeking this Court’s opinion on (i) a 

matter that could not affect them either way and (b) without 

facts upon which this Court could make a determination on 

                                                 
29

  Record pp 158-161: Annexure GS5 to the founding affidavit.  
30

  National Director of Public Prosecutions v Phillips and others 2002 (4) 

SA 60 (W) at para 36. 

http://www.saflii.org/cgi-bin/LawCite?cit=2002%20%284%29%20SA%2060
http://www.saflii.org/cgi-bin/LawCite?cit=2002%20%284%29%20SA%2060
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over-breadth.
31

  

33. In summary, the question whether the definition of “pattern of 

racketeering activity” is over-broad because it covers offences it 

was not meant to cover is not an issue that can be decided on 

the facts of this case.  No facts were put up by the applicants 

showing that, applied to them, the definition was over-broad. 

Therefore the challenge is, as we have said, abstract.  There will 

be cases in the future, with proper facts, upon which the reach 

of the definition could be tested.  This is not such a case.    

34. But in any event, the challenge, even in its abstract form, 

engages in circular reasoning since it does not provide a 

constitutionally mandated concept of organised crime, the ambit 

of which has been breached. 

(iii) Is the definition of “enterprise” overbroad? 

35. The definition of “enterprise” to which the applicants object is 

set out in section 1 of the Act as follows: 

“enterprise” includes any individual, partnership, 

corporation, association, or other juristic person or legal 

entity, and any union or group of individuals associated 

                                                 
31

  Compare Moseneke J’s observation in Mohunram at para 117.   
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in fact, although not a juristic person or legal entity.” 

36. As we understand their objection, the applicants say that the 

definition of “enterprise” goes beyond organised crime, at 

which it should be targeted, and embraces the applicants who, it 

is said, are not organised criminals.
32

  Whether or not the 

applicants are not organised criminals is something to be 

determined in due course at their criminal trial; nor is it of any 

relevance.  The real question is whether the reach of the 

definition of “enterprise” is justified by the objects of the Act.  

If it is, then, provided it violates no constitutional provision, the 

definition is constitutionally valid.  It is plain that the definition 

is within the objects of the Act, whose preamble in the relevant 

part states that: 

“AND BEARING IN MIND that it is usually very 

difficult to prove the direct involvement of organised 

crime leaders in particular cases, because they do not 

perform the actual criminal activities themselves, it is 

necessary to criminalise the management of, and related 

conduct in connection with enterprises which are 

involved in a pattern of racketeering activity”. 

37. Over-breadth, in the constitutional law sense, requires that the 

means used to achieve a State object are too sweeping to attain 
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  Applicants’ written argument para 33. 
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that object, and thereby infringe some protected right.
33

  The 

applicants have not begun to make out such a case in respect of 

the definition of enterprise in POCA. POCA, as its preamble 

makes plain, seeks to combat organised crime. The preamble 

states that organised crime leaders often do not themselves 

perform criminal activities, and it is necessary to render 

criminal the management of, and related conduct, concerning 

enterprises that are involved in a pattern of racketeering. So too, 

it is explained in the respondents’ answering affidavit that the 

diversity of criminal activity undertaken by organised crime, 

and the complex organisational structures utilised by organised 

crime requires legislative intervention.  As the respondents’ 

deponent states: 

“[O]ne of the intractable features of organised crime is 

that it utilizes modern business organisation methods so 

as to make it very difficult to trace those who are in 

leadership positions and ultimately benefit from the 

greater part of the spoils of crime.”
34
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  Reitzer Pharmaceuticals (Pty) Ltd v Registrar of Medicines 1998(4) SA 

660 (T) at 670, and the decision of the Canadian Supreme Court, R v 

Heywood, there cited with approval. 

 
34

  Record p 223: answering affidavit para 15. 
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38. The definition of “enterprise” has been cast widely by the 

legislature precisely because of the diversity of criminal activity 

engaged by organised crime and the complex structures utilised 

by it to do so.  Had the definition been more limited, it would 

have offered organisational forms to organised crime to evade the 

strictures of POCA, and engage in circumvention.  The applicants 

fail to explain why the definition is too broad to meet the harm 

identified; nor do they explain what rights of the applicants are 

imperilled by the definitional scope of “enterprise”.  If an 

enterprise, in one of its myriad forms, is being used to conduct 

lawful business, it suffers no restraint.  If an enterprise is being 

utilised to pursue criminal activities or enjoy the fruits thereof, 

then there is no reason why every form of enterprise so used 

should not suffer criminal sanction.  

39. What the court a quo found in this regard is worth quoting in 

extenso: 

‘[80] POCA extends the scope of the meaning of the 

concepts of “pattern of racketeering activity” and 

“enterprise” in order to promote adequate protection to the 

victims of organised crime. However, such wider ambit 

should be restricted to acts referred to in Schedule 1 of 

POCA and organised crime activities. The facts of this 

case do not show that the definitions of “pattern of 

racketeering activity” and “enterprise” have been applied 

to such an extent that they sweep everything broadly 
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within their prohibition so to invade constitutionally 

protected rights. The purpose of defining the concepts of 

“pattern of racketeering activity” and “enterprise” is to 

protect the public by preventing, restricting or disrupting 

involvement by the person concerned, and by facilitating 

proof of the committed organised crime. A single 

enterprise may engage in a pattern of racketeering and 

invests the fruits in itself.’ [Emphasis added] 

40. It follows that the applicants cannot succeed in contending that, 

on the facts of this case, the definition of enterprise over-broad.  

D. THE CHALLENGE UPHELD BY THE COURT A QUO 

41. The court a quo found that sections 2(1)(a)(ii), 2(1)(b)(ii), 

2(1)(c)(ii) and 2(1)(f) were unconstitutional to the extent that 

they provided that a person could be guilty of an offence if he 

“knew or ought reasonably to have known” certain things listed 

in those sections.  The reasoning of the court a quo appears to be 

that the importation by the Act of what is effectively a negligence 

standard was what rendered the invalidated sections invalid.
35

  

Madondo J held further that there was uncertainty as to whether 

actual or constructive knowledge was required by the invalidated 

sections.  This, the learned judge held, rendered the invalidated 

sections vague and unintelligible.
36

  Therefore the learned judge 

invalidated the sections on two grounds: the adoption of a 
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  Record p 417: Judgment para 90. 
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negligence standard and vagueness.   

42. We deal with vagueness first.  The invalidated sections make 

clear that, before a person becomes guilty of the offences created 

under those sections, she must know or ought reasonably to have 

known that certain states of affairs were the case.  The sections 

are all expressed disjunctively: it is either the one or the other.  If 

the State cannot show dolus in the criminal sense, then it suffices 

that it can show that the negligence standard had been met.  

There is accordingly no vagueness in these sections and the 

learned judge was with respect mistaken in holding that it was 

vague. 

43. We turn to the invalidation on the basis that the Act adopts a 

negligence standard.  The learned judge’s reason in this regard 

was that a person cannot be convicted on the ground that the 

consequences of his conduct were foreseeable.
37

  That, he said, 

would be to convict that person for an offence he did not 

commit.
38

  Quite apart from the fact that judge seems to have 

conflated dolus eventualis (a criminal standard)
39

 with the 
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negligence standard, we submit that his reason with respect begs 

the question whether there could be a statutory offence which 

required something less than dolus in the criminal law sense.  

The learned judge seems to have regarded the fact that the 

common law requires dolus for criminal offences as 

determinative of what a statute could ever conceivably require.  

There is with respect no warrant for that position.  The reasons 

are the following.    

44. The starting point is that parliament can pass any law it wishes to 

pass provided the law is constitutional.  Parliament can create 

offences provided the offences do not infringe the Constitution.  

Therefore in invalidating statutory offences such as those created 

by section 2 of POCA, the learned judge should have indicated 

the provisions in the Constitution on which such invalidation was 

based.  He did not do so because, as we said, he seemed to have 

assumed that there could be no deviation from the common law 

position, which required dolus.  That assumption cannot apply to 

parliament since parliament can and does change the common 

law.  In any event, it is not a general principle of law that, absent 

dolus, no criminal punishment can ensue.  Culpable homicide 

does not require dolus but, in effect, a negligence standard.  The 
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doctrine of common purpose holds people liable without proof of 

causation.
40

  There are no doubt special policy reasons for these 

positions.  But so is there a policy reason for POCA’s importing 

a negligence standard to the offences created in section 2.  Those 

policy reasons could have been explained, by reference to 

evidence, had the respondents been given an opportunity to do 

so; but, as we explain below, they were not.  

45. In any event, the learned judge should not have invalidated the 

sections on the basis he did because no challenge was advanced 

against the negligence standard in the applicants’ affidavits.  Had 

that challenge been brought, the respondents would have had an 

opportunity to explain, through the facts and evidence, the 

necessity for the negligence standard.  They did not get that 

chance because they were never called upon to meet a case 

attacking the negligence standard in section 2.  Accordingly, the 

order of invalidity should on this further ground not be 

confirmed.     

46. Therefore we submit that this Court should refuse to confirm the 

order of invalidity. 
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  S v Safatsa and Others 1998 (1) SA 868 (AD).  
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E. THE RETROSPECTIVITY CHALLENGE 

47. Relying on section 35(3)(1) of the Constitution, the applicants 

contend that the whole of section 2 of POCA is invalid because it 

is retrospective in operation.  Section 35(3)(1) of the Constitution 

reads as follows:   

“35(3)(l) Every accused person has a right to a fair trial, 

which includes the right … not to be convicted for an act 

or omission that was not an offence under either national 

or international law at the time it was committed or 

omitted.” 

48. The section speaks of “an act or omission that was not an offence 

… at the time it was committed or omitted.” There are two 

features of section 35(3)(l) that are noteworthy.  First, the act or 

omission to which the section refers must constitute an offence.  

The section does not reference acts or omissions that constitute 

an element of an offence.  Second, the section is concerned with 

acts or omissions that did not constitute an offence at the time 

that such act was committed or omitted.  The applicants contend 

that chapter 2 of POCA is a retroactive measure because it 

“attaches new and (and harsher) consequences for the future to an 

event which took place before it was enacted.”
41

  We submit that 

this is a misunderstanding of chapter 2 as well as section 35(3)(l) 
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  Applicants’ written argument para 77. 
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of the Constitution, for the following reasons.  

49. Chapter 2 of POCA creates various offences in section 2(1).  The 

offences there defined do not, on their face, reference acts that 

pre-date the coming into force of POCA.  However, the offences 

defined in section 2(1) of POCA do reference “a pattern of 

racketeering activity”.  The applicants contend that, because one 

of the offences listed on schedule 1 must on the definition of 

“pattern of racketeering activity” have occurred before the 

coming into force of POCA, a pattern of racketeering activity 

contemplates some retrospectivity.     

50. But this is simply not so.  First, a pattern of racketeering activity 

is itself simply an element of the offences created by section 2(1) 

of POCA.  And, as we have observed, a pattern of racketeering 

activity references the offences on schedule 1, certain of which 

may, in a particular case, have been offences committed before 

POCA become law.  Therefore only an element of an element of 

an offence in section 2(1) may reference conduct that pre-dates 

POCA. 

51. It follows that, at best for the applicants, an element of an offence 
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set out in section 2(1) of POCA may have been committed prior 

to POCA coming into force.  But section 35(3)(l) does not 

prohibit the offences defined in section 2(1) of POCA because it 

does not say that an offence may not be defined by reference to 

an act or omission that was committed or omitted prior to POCA 

coming into force.  The prohibition attaches to an act or omission 

that did not constitute an offence.   

52. Accordingly, the offences set out in section 2(1) of POCA 

became offences at the time that POCA passed into law, and no 

person could be rendered liable for an offence under section 2(1) 

of POCA solely by reference to acts and omissions arising before 

POCA came into force.  Accordingly, there is no infringement of 

section 35(3)(l) because the protection afforded by that provision 

does not say that any act or omission constituting an element of 

an offence may not have been committed prior to that offence 

enjoying the force of law.
42

 

53. Therefore we submit, first, that the architectural framework of 
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  There is a presumption against the retrospective application of our laws 

unless specifically stated by the legislature. In Curtis v Johannesburg 

Municipality 1906 TS 308 Innes CJ stated the following “... the general rule 

is that, in the absence of expressed provision to the contrary, a statute should 

be considered as having an effect in future matters only...” (at 311).   
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POCA must be properly interpreted
43

.  It is a law of prospective 

application because the offences defined in section 2(1) each rely 

on conduct occurring after POCA came into force.  Therefore the 

offences are incapable of being committed by reference solely to 

conduct pre-dating POCA.  The derivative reference to offences 

under schedule 1, the predicate offences, simply establishes the 

substratum of repeated criminal activity implicated in the 

prospective conduct condemned under POCA.  As the offences 

in section 2(1) make plain, the prohibitions attach to the use of 

the proceeds of criminal activity and the manner in which an 

enterprise or its employees may be managed in relation to such 

criminal activity.  These are of prospective application.  And 

since the proceeds of criminal activity may long survive the 

activity itself, there is nothing surprising about a law that would 

now regulate, prospectively, what may be done with such 

proceeds.  

54. Second, the offences in section 2(1) of POCA do not violate 

section 35(3)(l) of the Constitution for a connected reason.  
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Schedule 1 of POCA lists 35 offences.  Those offences were 

regarded as offences before POCA.  An act or omission 

constituting an element of one of the offences on schedule 1 of 

POCA is therefore an act or omission committed or omitted in 

respect of offences that were offences under South African law at 

the time that such acts or omissions took place.  It follows that 

the acts or omissions forming part of the offences in schedule 1 

were offences at the time that such acts or omissions occurred.  It 

is true that the offences under section 2(1) are offences under 

POCA.  But the element of the POCA offences that is referenced 

by schedule 1 were offences prior to POCA coming into force.  It 

follows that the offences in section 2(1) of POCA only become 

offences after POCA is promulgated and the predicate offences 

were always offences under South African law. Consequently, 

section 35(3)(l) of the Constitution is not engaged.    

55. In sum, section 35(3)(l) of the Constitution is not infringed.  This 

constitutional provision is not infringed simply because an 

offence incorporates an element (whether an act or omission) that 

may have occurred in the past.  And this is all the more so when 

those elements were themselves constitutive of criminal 

wrongdoing by dint of the offences listed in schedule 1. 
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56. The Namibian High Court has had no difficulty in rejected 

retrospectivity challenges to analogous provisions in the 

Namibian POCA.
44

 

57. It follows that the retrospectivity challenge has no basis and 

Madondo J was with respect right to reject it.  

F. THE PROCEDURAL CHALLENGE  

58. The applicants say that section 2(2) of POCA is unconstitutional 

because it permits admission of certain categories of evidence 

which would ordinarily be inadmissible.
45

  Section 2(2) provides:  

“(2)  The court may hear evidence, including evidence 

with regard to hearsay, similar facts or previous 

convictions, relating to offences contemplated in 

subsection (1), notwithstanding that such evidence might 

otherwise be inadmissible, provided that such evidence 

would not render a trial unfair.” [Emphasis added] 

59. The court a quo rejected the applicants’ contention and called 

attention to the overriding discretion that a court has to ensure a 

fair trial.
46

  This, we would have thought, was sufficient to deal 

with any concern that an accused might have.  But the applicants 
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are still pressing the point, saying that the fact that the Act gives 

no guidelines as to how judges are to exercise their discretion is 

fatal to section 2(2).  This might have been of relevance if judges 

were administrative functionaries and their judgments 

reviewable.   But as that is not the case, the point has no merit.  

60. We submit therefore that applicants’ procedural attack has not 

basis. 

G. CONCLUSION 

61. We submit that this Court should refuse to confirm the court a 

quo’s order of invalidity and dismiss the applicants’ appeal.  

Alternatively it should uphold the respondents’ cross-appeal with 

costs of two counsel. 
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