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MEDIA SUMMARY 

_____________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 

On Monday 11 November 2013 at 10h00 the Constitutional Court will hear an 

application regarding a declaration of constitutional invalidity made by the KwaZulu-

Natal High Court, Pietermaritzburg.  The High Court declared certain sections of the 

Prevention of Organised Crime Act (POCA) unconstitutional to the extent that the 

provisions contain the words “ought reasonably to have known”.  The applicants are 

charged with racketeering, fraud, corruption, money laundering and infringement of the 

Public Finance Management Act. 

 

In the High Court, the applicants sought an order declaring the definitions of “pattern of 

racketeering activity” and “enterprise” void for vagueness and over-breadth.  They 

argued that the sections of POCA that rely on those definitions are similarly 

unconstitutional.  The applicants also contended that Chapter 2 of POCA operates 

retrospectively, in violation of the rule of law and the right to a fair trial in section 

35(3)(l) of the Constitution.  Finally, the applicants argued that section 2(2) violates the 

right to a fair trial because it allows the admission of otherwise inadmissible evidence. 

 

The High Court dismissed all of the applicants’ arguments, but found that the impugned 

sections are unconstitutional to the extent that they contain the words “ought reasonably 

to have known”. 

 

In the Constitutional Court the applicants seek to have the order of constitutional 

invalidity confirmed.  They also seek leave to appeal against the decision of the High 



Court dismissing the remainder of their constitutional challenges.  The respondents 

submit that the High Court was correct to dismiss the applicants’ challenges.  They also 

argue that the definitions are clear and that it was incorrect for the High Court to make a 

declaration of invalidity in respect of certain portions of section 2(1) of POCA.  

Additionally, the respondents contend that the constitutional right to a fair trial is not 

infringed simply because an offence incorporates an element of a crime that may have 

occurred in the past. 

 


