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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CONSTITUTION HILL 

CCT CASE NO:  71 / 13 

KZNHC CASE NO: 8006 / 12 

In the matter between: 

 

GASTON SAVOI FIRST APPLICANT 

INTAKA HOLDINGS (PTY) LTD SECOND APPLICANT 

FERNANDO PRADERI THIRD APPLICANT 

and 

THE NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS FIRST RESPONDENT 

THE MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT SECOND RESPONDENT 

 

APPLICANTS’ PRACTICE NOTE 
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THE NAMES OF THE PARTIES AND THE CASE NUMBER 

1. These details appear from the heading. 

THE NATURE OF THE PROCEEDINGS 

2. This application concerns a challenge to the constitutionality of 

certain sections of the Prevention of Organised Crime Act 121 of 

1998 (“POCA”), in terms of which the applicants have been 

charged.   

3. Before the KwaZulu-Natal High Court, Pietermaritzburg, the 

applicants sought the following orders: 

a. The definition of “pattern of racketeering activity” in section 

1 of POCA is unconstitutional and void for vagueness; 

b. In addition, the definition of “enterprise” in section 1 is 

overbroad and unconstitutional; 

c. Consequently the following sections of POCA (which are 

predicated on the definitions of “pattern of racketeering 

activity” and “enterprise”) are unconstitutional and void for 

vagueness: Sections 2(1)(a); 2(1)(b); 2(1)(c); 2(1)(d); 

2(1)(e); 2(1)(f); 2(1)(g). 

d. Chapter 2 of POCA is unconstitutional in its entirety because 
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it operates retrospectively in violation of section 35(3)(l) of 

the Constitution and the Rule of Law; 

e. Section 2(2) of POCA is unconstitutional and invalid 

because it violates the fair trial rights of an accused 

contained in section 35 of the Constitution. 

4. The applicants were met with partial success in the High Court.  

On 17 May 2013, the High Court (per Madondo J) declared certain 

parts of POCA invalid, but declined to grant the relief sought in 

respect of the remainder of the sections, and declined to make any 

order as to costs.   

5. The order of the High Court reads: 

(a) The application for the relief sought in 

paragraphs a, b, c, d and e of the Notice of Motion 

save the relief relating to the provisions of section 

2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) of POCA is 

dismissed; 

(b) The provisions of section 2(1)(a)(ii); (b)(ii); 

(c)(ii) and (f)(ii) are with immediate effect declared 

unconstitutional and invalid to the extent only of the 

words “ought reasonably to have known”, as 

contained in each paragraph referred to above; 

(c) No order as to costs is made”.
1
 

                                                 
1 Para [131] of the judgment – Record: Vol. 4, p. 382-384. 
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6. In terms of section 172(2) of the Constitution, the applicants seek 

confirmation of paragraph (b) of the order in terms of which the 

High Court declared the provisions of sections 2(1)(a)(ii); (b)(ii); 

(c)(ii) and (f)(ii) of POCA unconstitutional with immediate effect, 

to the extent only of the words “ought reasonably to have known”, 

as contained in each paragraph referred to above. 

7. The applicants furthermore seek a variation of paragraphs (a) and 

(c) of the order to read, respectively: 

(a) (i) The definitions of ‘pattern of 

racketeering activity’ and ‘enterprise’ in section 1 of 

POCA, together with sections 2(1)(a); 2(1)(b); 

2(1)(c); 2(1)(d); 2(1)(e); 2(1)(f); 2(1)(g) of POCA 

(which are premised on the above definitions) are 

with immediate effect declared unconstitutional and 

invalid.  

  (ii) Chapter 2 of POCA is declared 

unconstitutional in its entirety; 

  (iii) Section 2(2) of POCA is declared 

unconstitutional and invalid. 

  … 

(c) The respondents are directed to pay the 

applicants’ costs, such costs to include the 

employment of three counsel. 
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8. The first and second respondents oppose the applicants’ 

confirmation application and variation application, and have 

launched a cross-appeal against the High Court’s declaration of 

invalidity and the costs order (paragraphs (b) and (c) of the Order). 

 

THE ISSUES THAT WILL BE ARGUED 

9. Whether or not the declaration that sections 2(1)(a)(ii); (b)(ii); 

(c)(ii); and (f)(ii) of POCA are unconstitutional and invalid to the 

extent only of the words “ought reasonably to have known” is to be 

confirmed; 

10. Whether the definition of “pattern of racketeering activity” is 

unconstitutionally vague;  

11. Whether the definition of “enterprise” is overbroad; 

12. Whether chapter 2 of POCA is retrospective in violation of section 

35(3)(l) of the Constitution and the Rule of Law; 

13. Whether Section 2(2) of POCA is unconstitutional and invalid 

because it violates the fair trial rights of an accused contained in 

section 35 of the Constitution; 

14. Whether leave to appeal should be granted in respect of the cross-
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appeal; 

15. Whether the applicants are to be awarded their costs in this Court 

and the High Court, such costs to include the costs of three 

counsel. 

RELEVANT PORTIONS OF THE RECORD 

16. The whole record is relevant for the determination of the matter. 

ESTIMATED DURATION OF THE ARGUMENT 

17. It is estimated that the applicants’ argument will take no longer 

than 2 hours. 

SUMMARY OF THE ARGUMENT 

18. The applicants’ case is centred on three broad grounds of challenge 

to the constitutionality of POCA:  a definitional challenge; a 

retrospectivity challenge and a procedural challenge. 

19. The definitional challenge: 

a. The applicants assert that the  definition of “pattern of 

racketeering activity” in section 1 of the POCA is 

unconstitutional and void for vagueness, and the definition 

of “enterprise” in section 1 of POCA is overbroad and 
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unconstitutional, as are those sections which rely on these 

definitions, namely sections 2(1)(a) to 2(1)(g), and section 

2(2) of POCA.   

b. The applicants’ arguments are based on the requirements of 

the rule of law that persons should be afforded fair warning 

of what the law requires of them and should be able to direct 

their conduct accordingly – in other words, laws may not be 

vague; and the requiremnet that laws are proportionate to the 

constitutional objective they seek to achieve and do not go 

too far – that is, laws may not be overbroad. 

c. The “pattern of racketeering activity” requirement in POCA 

is unconstitutionally vague as it is unclear from the 

definition at what point it can be said that there is a “pattern” 

of racketeering, and it is not objectively ascertainable at 

what point a racketeering offence is committed.  The factors 

that affect the requirements for establishing a pattern of 

racketeering activity and the underlying predicate offences 

are so numerous and varied that the entire concept of a 

“pattern of racketeering” is rendered vague, as it fails to 

meet the requirements of certainty and clarity. 
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d. Based on the vagueness of this definition, the impugned 

provisions of POCA read together manifestly fail to provide 

the requisite guidance to accused persons such as the 

applicants.  

e. Furthermore, the definition of “enterprise” is 

unconstitutional:  it is so broad and all encompassing as to 

be disproportionate to the constitutionally legitimate 

objective of fighting organised crime.  In the light of this 

overbreadth, the requirement in the impugned sections of 

POCA that the accused “participated in the conduct, directly 

or indirectly of the enterprise’s affairs” is overbroad.  

f. The definition of enterprise in POCA includes any 

“individual, partnership corporation, association or other 

juristic person or legal entity, and any union or group of 

individuals associated in fact, although not a juristic person 

or legal entity.”  It covers a single person acting alone, and 

every other possible association of persons – natural, juristic 

or “legal entity”. 

g. The overbreadth of “enterprise” is furthermore illustrated by 

the fact that it does not only apply to organised crime, but 

also targets persons who are not organised criminals, such 
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as the applicants.  In this way, the definition of enterprise 

goes too far, in that it goes beyond the constitutionally 

legitimate objective of fighting organised crime, and extends 

into non-organised activities.   

h. As a result of the aforegoing, and the unconstitutionality of 

either both or one of the definitions of “pattern of 

racketeering activity” and “enterprise” in section 1 of 

POCA, the following sections of POCA, which are premised 

on these definition, are unconstitutional and void for 

vagueness and / or overbreadth:  section 2(1)(a); section 

2(1)(b); section 2(1)(c); section 2(1)(d); section 2(1)(e); 

section 2(1)(f) and section 2(1)(g). 

20. The retrospectivity challenge:   

a. The applicants will argue that Chapter 2 of POCA is 

unconstitutional because it violates the principle against 

retrospectivity in section 35(3)(1) and (n) of the 

Constitution, and the rule of law. 

b. POCA is expressly retrospective:  it attaches new (and 

harsher) consequences for the future to an event which took 

place before it was enacted.  For example, if a person is 
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convicted of two counts of breaching the exchange control 

regulations, one breach occurring in 1997 (before POCA 

was enacted), and one in 2007 (subsequent to POCA), that 

person may be charged with racketeering, notwithstanding 

the fact that, when the first count of racketeering was 

committed, it could never have formed an element of 

racketeering, since the offence of racketeering did not yet 

exist.  This clearly attaches new consequences (i.e. the 

possibility of a racketeering charge) to a previous event (the 

exchange control breach in 1997), and is retrospective in 

nature. 

21. The procedural challenge:   

a. The applicants assert that section 2(2) of POCA is 

unconstitutional because it allows for the admission of 

certain classes of evidence in violation of the accused’s right 

to a fair trial in terms of section 35 of the Constitution. 

b. Section 2(2) of POCA provides that a court may hear 

evidence, including evidence with regard to hearsay, similar 

facts or previous convictions, relating to offences 

contemplated in subsection (1), notwithstanding that such 
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evidence might otherwise be inadmissible, provided that 

such evidence would not render a trial unfair.  

c. The constitutional defect with the section is threefold: 

i. First, by its very terms, it permits the admission of 

evidence that would otherwise be inadmissible; 

ii. Second, there is no guidance given as to when 

otherwise inadmissible evidence can be admitted; 

iii. Third, all is made dependent on the prosecutor’s good 

sense in not tendering such evidence and the trial 

judge ruling it inadmissible if it is tendered. 

22. Finally, the applicants will argue that, if they are successful in 

respect of any of their challenges, they should be awarded their 

costs, in line with the general principle of costs in constitutional 

litigation, such costs to include the cost of three counsel. 

23. The respondents argue that POCA is not unconstitutional.  They 

seek an order upholding that portion of the High Court order which 

dismissed the applicants’  

 

LIST OF AUTHORITIES 
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24. See Annexure "A" below. Authorities on which particular reliance 

will be placed during oral argument are starred.  

GILBERT MARCUS SC 

KEMP J KEMP SC 

MAX DU PLESSIS 

SARAH PUDIFIN-JONES 

 

Chambers Sandton and Durban 

5 July 2013 
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ANNEXURE A:  APPLICANTS’ LIST OF AUTHORITIES 

Judicial Decisions 

1. S v Eyssen 2009 (1) SACR 406 (SCA).  * 

2. President of the Republic of South Africa v Hugo 1997 (4) SA 1 

(CC). 

3. Dawood v Minister of Home Affairs 2000 (3) SA 936 (CC) 

4. Case and Another v Minister of Safety and Security and Others; 

Curtis v Minister of Safety and Security and Others 1996 (3) SA 

617 (CC).  * 

5. Affordable Medicines Trust v Minister of Health 2006 (3) SA 247 

(CC). * 

6. R v Jopp 1949(4) SA 11 (N). 

7. S v Galguts Garage 1968(4) SA 725 (T). 

8. S v Theledi 1993 (2) SA 402 (T). 

9. South African Liquor Traders Association and Others v 

Chairperson, Gauteng Liquor Board and Others 2006 (3) SA 247 

(CC). 

10. National Director of Public Prosecutions v Van Staden and Others 

2007 (1) SACR 338 (SCA).  * 

11. Mohunram and Another v National Director of Public Prosecutions 

and Others
 
2007 (2) SACR 145 (CC). 
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12. S v De Vries 2012 (1) SACR 186 (SCA). 

13. Dlamini v S (361/11) [2012] ZASCA 26 (27 March 2012). 

14. Director of Public Prosecutions, Western Cape v Prins [2012] 3 All 

SA 138 (WCC). 

15. Bareki No and Another v Gencor 2006 (1) SA 432 (T). 

16. National Director of Public Prosecutions v Basson 2002 2 All SA 

255 (SCA). 

17. National Director of Public Prosecutions v Carolus  2000 1 All SA 

302 (SCA). * 

18. S v Zuma and Others 1995 (2) SA 642 (CC). 

19. Veldman v Director of Public Prosecutions, Witwatersrand Local 

Division 2007 (3) SA 210 (CC). 

20. S v Lawrence; S v Negel; S v Solberg 1997 (4) SA 1176 (CC). 

21. Van der Merwe v Road Accident Fund 2006 (4) SA 230 (CC). 

22. S v Mbatha; S v Prinsloo 1996 (2) SA 464 (CC).   

23. Matatiele Municipality and Others v President of the Republic of 

South Africa and Others (No 2) 2007 (6) SA 477 (CC). 

24. Chief Lesapo v North West Agricultural Bank and Another 2000 

(1) SA 409 (CC). 

25. Biowatch Trust v Registrar, Genetic Resources, and Others 

(“Biowatch”) 2009 (6) SA 232 (CC). 
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26. South African Railway and Harbours v Illovo Sugar Estates Ltd 

and Another 1954 (4) SA 425 (N). 

27. Van Zyl and Others v Government of the Republic of South Africa 

and Others 2008 (3) 294 (SCA). 

28. Van Zyl and Others v Government of the Republic of South Africa 

and Others 2005 (11) BCLR 1106 (T). 

29. Southern African Litigation Centre and Another v National 

Director of Public Prosecutions and Others 2012 (10) BCLR 1089 

(GNP). 

 

Foreign law 

30. H.J Inc v Northwestern Bell Telephone Co. 492 U.S. 229 (1989). * 

31. US v Angiulo 897 F.2d 1169, 1178 to 1180 (1st Cir 1990). 

32. United States v Pungitore 910 F.2d 1084, 1104 (3rd Cir 1990). 

 

Academic texts and articles 

33. Burchell, South African Criminal Law and Procedure – General 

Principles of Criminal Law, 1997. 

34. Tom Bingham ‘The Rule of Law’ 2011 at pages 37-40. 

35. Burchell, J 2002  ‘Criminal Justice at the Crossroads’  119 South 

African Law Journal 579. 
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36. Lewis JR, ‘Offer he Couldn’t Refuse – Firestone v Galbreath Finds 

that the Racketeer Influenced and Corrupt Organisations Act 

(RICO) is Unconstitutionally Vague’ 23 U.Tol.L.Rev 636 (1991-

1992). 

37. Blumenstein, M  (2009)  ‘RICO Overreach:  How the Federal 

Government’s escalating offensive against gangs has run afoul of 

the Constitution’. Vanderbilt Law Review, 62(1), 211-238).  

38. Recent Developments (2000) ‘South Africa passes a Crime-

Busting Statute’ 44 Journal of African Law 130. 

39. Gregory Masson, ‘Pattern of Racketeering Activity under the 

Racketeer Influenced and Corrupt Organizations Act (RICO)’, 10 

American Jurisprudence Proof of Facts, 3d 289, 1990. 


