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A INTRODUCTION 

1. The applicants are accused in four criminal matters currently pending before 

the South African courts.  They have been indicted on multiple charges, 

including counts of racketeering under the Prevention of Organised Crime 

Act 121 of 1998 (“POCA”). 

2. This application concerns a challenge to the constitutionality of certain 

sections of POCA, in terms of which the applicants have been charged.  

Before the KwaZulu-Natal High Court, Pietermaritzburg, the applicants 

sought the following orders: 

2.1. The definition of “pattern of racketeering activity” in section 1 of 

POCA is unconstitutional and void for vagueness; 

2.2. In addition, the definition of “enterprise” in section 1 is overbroad 

and unconstitutional; 

2.3. Consequently the following sections of POCA (which are predicated 

on the definitions of “pattern of racketeering activity” and 

“enterprise”) are unconstitutional and void for vagueness: 

Sections 2(1)(a); 2(1)(b); 2(1)(c); 2(1)(d); 2(1)(e); 2(1)(f); 

2(1)(g). 

2.4. Chapter 2 of POCA is unconstitutional in its entirety because it 
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operates retrospectively in violation of section 35(3)(l) of the 

Constitution and the Rule of Law; 

2.5. Section 2(2) of POCA is unconstitutional and invalid because it 

violates the fair trial rights of an accused contained in section 35 of 

the Constitution. 

3. These sections are referred to collectively as the “impugned provisions” of 

POCA. 

The High Court Order 

4. The applicants were met with partial success in the High Court.  On 17 May 

2013, the High Court (per Madondo J) declared certain parts of POCA 

invalid, but declined to grant the relief sought in respect of the remainder of 

the sections, and declined to make any order as to costs.   

5. The order of the High Court reads: 

 (a) The application for the relief sought in paragraphs a, b, c, d and e 

of the Notice of Motion save the relief relating to the provisions of section 

2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) of POCA is dismissed; 

(b) The provisions of section 2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) are 

with immediate effect declared unconstitutional and invalid to the extent 

only of the words “ought reasonably to have known”, as contained in each 

paragraph referred to above; 

(c) No order as to costs is made”.1 

                                                
1 Para [131] of the judgment – Record: Vol. 4, p. 382-384. 
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Relief sought in this Court 

6. In terms of section 172(2) of the Constitution, the applicants seek 

confirmation of paragraph (b) of the order in terms of which the High Court 

declared the provisions of sections 2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) of 

POCA unconstitutional with immediate effect, to the extent only of the 

words “ought reasonably to have known”, as contained in each paragraph 

referred to above.2 

7. The applicants furthermore seek a variation3 of paragraphs (a) and (c) of the 

order to read, respectively: 

(a) (i) The definitions of ‘pattern of racketeering activity’ and 

‘enterprise’ in section 1 of POCA, together with sections 2(1)(a); 2(1)(b); 

2(1)(c); 2(1)(d); 2(1)(e); 2(1)(f); 2(1)(g) of POCA (which are premised on 

the above definitions) are with immediate effect declared unconstitutional 

and invalid.  

  (ii) Chapter 2 of POCA is declared unconstitutional in its 

entirety; 

  (iii) Section 2(2) of POCA is declared unconstitutional and 

invalid. 

  … 

(c) The respondents are directed to pay the applicants’ costs, such costs 

to include the employment of three counsel. 

 
                                                
2 Confirmation of the declaration of invalidity is sought in terms of sections 167(5) and 172(2) of the Constitution, read 

with Rule 16(4) of the Constitutional Court Rules. 
3 Variation of paragraphs (a) and (c) of the order is sought under section 172(2)(d) of the Constitution, read with section 

8 of the Constitutional Court Complementary Act 13 of 1995.  In the alternative and to the extent necessary, the 

applicants apply for leave to appeal against paragraphs (a) and (c) of the Order in terms of Rule 19 of the Constitutional 

Court Rules. 
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8. The first and second respondents (“respondents”) oppose the applicants’ 

confirmation application and variation application, and have launched a 

cross-appeal against the High Court’s declaration of invalidity and the costs 

order (paragraphs (b) and (c) of the Order). 

9. The issues for determination in this application are primarily matters for legal 

argument.  The factual background giving rise to the application is set out in 

the judgment of Madondo J and is not repeated here.4 

10. The applicants’ case is centred on three broad grounds of challenge to the 

constitutionality of POCA: 

10.1. The definitional challenge:  The definition of “pattern of 

racketeering activity” in section 1 of the POCA is unconstitutional 

and void for vagueness, and the definition of “enterprise” in section 

1 of POCA is overbroad and unconstitutional, as are those sections 

which rely on these definitions, namely sections 2(1)(a) to 2(1)(g), 

and section 2(2) of POCA; 

10.2. The retrospectivity challenge:  Chapter 2 of POCA is 

unconstitutional because it violates the principle against 

retrospectivity in section 35(3)(1) and (n) of the Constitution, and 

the rule of law; and 

10.3. The procedural challenge:  section 2(2) of POCA is 
                                                
4 Paras [7-12] of the judgment – Record: Vol. 4, p. 382-384. 
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unconstitutional because it allows for the admission of certain 

classes of evidence in violation of the accused’s right to a fair trial in 

terms of section 35 of the Constitution. 

11. In what follows, we deal with: 

11.1. The impugned provisions of POCA; 

11.2. The definitional challenge, including a discussion of relevant 

foreign law; 

11.3. The retrospectivity challenge; 

11.4. The procedural challenge; 

11.5. The respondents’ purported justification of POCA; 

11.6. Remedy and costs; and 

11.7. Conclusions. 

B THE IMPUGNED PROVISIONS OF POCA 

12. The objects of POCA are: 

“To introduce measures to combat organised crime, money laundering and 

criminal gang activities; to prohibit certain activities relating to 

racketeering activities; to provide for the prohibition of money laundering 

and for an obligation to report certain information; to criminalise certain 

activities associated with gangs; to provide for the recovery of the proceeds 

of unlawful activity; for the civil forfeiture of criminal assets that have 

been used to commit an offence or assets that are the proceeds of unlawful 
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activity; to provide for the establishment of a Criminal Assets Recovery 

Account; to amend the Drugs and Drug  Trafficking Act, 1992; to amend 

the International Co-operation in Criminal Matters Act, 1996; to repeal the 

Proceeds of Crime Act, 1996; to incorporate the provisions contained in the 

Proceeds of Crime Act, 1996; and to provide for matters connected 

therewith.” 

 

13. Racketeering per se is not defined in POCA, but section 1 defines “a pattern 

of racketeering” as: 

“The planned, ongoing, continuous or repeated participation or 

involvement in any offence referred to in Schedule 1 and includes at least 

two offences referred to in Schedule 1, of which one of the offences 

occurred after the commencement of this Act and the last offence occurred 

within 10 years (excluding any period of imprisonment) after the 

commission of such prior offence referred to in Schedule 1”. 

 

14. Schedule 1 of POCA contains a laundry list of crimes which may constitute 

the predicate acts on which a racketeering charge is based.5  Each of the acts 

                                                
5 The list of crimes includes: 

“1. murder;  
2. rape;  
3. kidnapping;  
4. arson;  
5. public violence;  
6. robbery;  
7. assault with intent to do grievous bodily harm;  
8. indecent assault;  
9. the statutory offence of—  
(a) unlawful carnal intercourse with a girl under a specified age;  
(b) committing an immoral or indecent act with a girl or a boy under a specified age;  
(c) soliciting or enticing such girl or boy to the commission of an immoral or indecent act;  
10. any offence under any legislation dealing with gambling, gaming or lotteries;  
11. contravention of section 20 (1) of the Sexual Offences Act, 1957 (Act No. 23 of 1957);  
12. any offence contemplated in section 1 (1) of the Corruption Act, 1992 (Act No. 94 of 1992);  
13. extortion;  
14. childstealing;  
15. breaking or entering any premises whether under the common law or a statutory provision, with intent to 
commit an offence;  
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that comprise the predicate offences in respect of the “pattern of racketeering 

activity” – that is the “racketeering acts” in schedule 1 – is a separate 

criminal offence in itself and may be charged substantively as such.  As was 

the case in S v Eyssen,6 an accused may be convicted on both the 

racketeering charge and one or more of the substantive predicate offences. 

15. “Enterprise” is defined in section 1 of POCA as including: 

“Any individual, partnership, corporation, association or other juristic 

person or legal entity and any union or group of individuals associated in 

fact, although not a juristic person or legal entity.” 

 

16. The definition of “enterprise” for racketeering purposes is exceptionally 

broad: it may be a legitimate entity, or an illegitimate entity; and the 

undertaking of the “enterprise” may be entirely legal without any unlawful 

                                                                                                                                                            
16. malicious injury to property;  
17. theft, whether under the common law or a statutory provision;  
18. any offence under section 36 or 37 of the General Law Amendment Act, 1955 (Act No. 62 of 1955); 
19. fraud;  
20. forgery or uttering a forged document knowing it to have been forged;  
21. offences relating to the coinage;  
22. any offence referred to in section 13 of the Drugs and Drug Trafficking Act, 1992 (Act No. 140 of 1992);  
23. any offence relating to the dealing in or smuggling of ammunition, firearms, explosives or armament and the 
unlawful possession of such firearms, explosives or armament;  
24. any offence in contravention of section 36 of the Arms and Ammunition Act, 1969 (Act No. 75 of 1969);  
25. dealing in, being in possession of or conveying endangered, scarce and protected game or plants or parts or 
remains thereof in contravention of a statute or provincial ordinance;  
26. any offence relating to exchange control;  
27. any offence under any law relating to the illicit dealing in or possession of precious metals or precious stones;  
28. any offence contemplated in sections 1 (1) and 1A (1) of the Intimidation Act, 1982 (Act No. 72 of 1982);  
29. defeating or obstructing the course of justice;  
30. perjury;  
31. subornation of perjury;  
32. any offence referred to in Chapter 3 or 4 of this Act;  
33. any offence the punishment wherefore may be a period of imprisonment exceeding one year without the 
option of a fine;  
34. any conspiracy, incitement or attempt to commit any offence referred to in this Schedule.” 
6 2009 (1) SACR 406 (SCA). 
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component.  Moreover, the “enterprise” may be formal or informal; it may be 

a legal construct or a separate legal entity, or even an association in fact; it 

may consist of multiple players, or an individual. 

17. Section 2 of POCA deals with “Offences relating to Racketeering Activity.”  

It is premised entirely on the concepts of “pattern of racketeering activity” 

and “enterprise”.  It states: 

“(1) Any person who – 

(a) (i) receives or retains any property derived, directly or indirectly, 

from a pattern of racketeering activity; and 

(ii) knows or ought reasonably to have known that such property is 

so derived; and  

(iii) uses or invests, directly or indirectly, any part of such property 

in acquisition of any interest in, or the establishment or operation 

or activities of, any enterprise;  

(b) (i) receives or retains any property, directly or indirectly, on behalf 

of any enterprise; and  

(ii) knows or ought reasonably to have known that such property 

derived or is derived from or through a pattern of racketeering 

activity;  

(c) (i) uses or invests any property, directly or indirectly, on behalf of 

any enterprise or in acquisition of any interest in, or the 

establishment or operation or activities of any enterprise; and  

(ii) knows or ought reasonably to have known that such property 

derived or is derived from or through a pattern of racketeering 

activity;  

(d) acquires or maintains, directly or indirectly, any interest in or control of 

any enterprise through a pattern of racketeering activity;  

(e) whilst managing or employed by or associated with any enterprise, 

conducts or participates in the conduct, directly or indirectly, of such 
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enterprise’s affairs through a pattern of racketeering activity; 

(f) manages the operation or activities of an enterprise and who knows or 

ought reasonably to have known that any person, whilst employed by or 

associated with that enterprise, conducts or participates in the conduct, 

directly or indirectly, of such enterprise’s affairs through a pattern of 

racketeering activity; or  

(g) conspires or attempts to violate any of the provisions of paragraphs (a), 

(b), (c), (d), (e) or ( f ), within the Republic or elsewhere, shall be guilty of 

an offence.  

(2)  The court may hear evidence, including evidence with regard to 

hearsay, similar facts or previous convictions, relating to offences 

contemplated in subsection (1), notwithstanding that such evidence might 

otherwise be inadmissible, provided that such evidence would not render a 

trial unfair.  

(3)  For purposes of proving a previous conviction during a trial in respect 

of an offence contemplated in subsection (1), it shall be sufficient to prove 

the original record of judicial proceedings if a copy of such record, 

certified or purporting to be certified by the registrar or clerk of the court 

or other official having the custody of the record of such judicial 

proceedings or by the deputy of such registrar, clerk or other official or, in 

the case where judicial proceedings are taken down in shorthand or by 

mechanical means, by the person who transcribed such proceedings, as a 

true copy of such record, is produced in evidence at such trial, and such 

copy shall be prima facie proof that any matter purporting to be recorded 

thereon was correctly recorded.  

(4)  A person shall only be charged with committing an offence 

contemplated in section (1) if a prosecution is authorised in writing by the 

National Director.”  (Emphasis added). 

 

18. Section 3 of POCA sets out the penalties which may be imposed on a person 

convicted under section 2.  The maximum penalties which may be imposed 
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are a fine up to R1 000 million (R1 billion); or imprisonment for up to 30 

years.  The Regional Court has extended jurisdiction to impose a fine of up to 

R100 million or 30 years imprisonment in respect of racketeering offences. 

C THE DEFINITIONAL CHALLENGE 

19. Under this heading, the applicants challenge the definitions of “pattern of 

racketeering activity” and “enterprise”, together with those sections which 

rely on those definitions, as unconstitutional on the grounds of vagueness and 

overbreadth. 

20. The rule of law is a foundational principle of our constitutional democracy.7  

It requires that affected parties should be afforded fair warning of what the 

law requires of them and should be able to direct their conduct accordingly – 

in other words, laws may not be vague.8   It also requires that laws are 

proportionate to the constitutional objective they seek to achieve and do not 

go too far – that is, laws may not be overbroad.9  

                                                
7 Section 1 of the Constitution. 
8 In President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC) at para [102], Mokgoro J held:  “The need 

for accessibility, precision and general application flow from the concept of the rule of law.  A person should be able to 

know of the law and be able to conform his or her conduct according to the law”.  See to Dawood v Minister of Home 

Affairs 2000 (3) SA 936 (CC) at para [47], where O’Regan J held: “It is an important principle of the rule of law that 

rules be stated in a clear and accessible manner”. 
9 Case and Another v Minister of Safety and Security and Others; Curtis v Minister of Safety and Security and Others 

1996 (3) SA 617 (CC) at para [49]. 
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21. Laws which are vague or overbroad will offend the rule of law, and will be 

unconstitutional. 

Vagueness challenge 

22. In Affordable Medicines Trust v Minister of Health,10 Ngcobo J summarised 

the applicable principles to a challenge on the basis of vagueness in a 

constitutional dispensation as follows: 

“As pointed out previously, the exercise of public power is now regulated 

by the Constitution which is the supreme law.  The doctrine of vagueness is 

founded on the rule of law, which, as pointed out earlier, is a foundational 

value of our constitutional democracy.  It requires that laws must be 

written in a clear and accessible manner.  What is required is reasonable 

certainty and not perfect lucidity.  The doctrine of vagueness does not 

require absolute certainty of laws.  The law must indicate with reasonable 

certainty to those who are bound by it what is required of them so that they 

may regulate their conduct accordingly. 

. . .  

Where, as here, it is contended that the regulation under consideration is 

vague for uncertainty, the court must first construe the regulation applying 

the normal rules of construction including those required by constitutional 

adjudication.  The ultimate question is whether so construed, the 

regulation indicates with reasonable certainty to those who are bound by it 

what is required of them.”(Emphasis added). 

 

23. The principle of legality demands that when legislation is construed using the 

usual canons of construction, with no bias towards benevolence, it must 

indicate with reasonable certainty to those who are bound by it the act which 
                                                
10 2006 (3) SA 247 (CC), at paras [108-9]. 
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is enjoined or prohibited.  If it does, it is constitutionally acceptable; if it does 

not it is constitutionally offensive.11 

24. In the criminal law context in particular, there is a pronounced principle on 

the need for the clear and precise wording of statutory provisions that press 

the criminal law into service.12 

The impugned sections of POCA are vague 

25. Under each section of Chapter 2 of POCA, in order to succeed in a 

prosecution for racketeering, the State must prove the existence of both an 

“enterprise” and a “pattern of racketeering activity.”   

26. A “pattern of racketeering activity” is unintelligible, vague and meaningless 

as it is unclear from the definition at what point it can be said that there is a 

“pattern” of racketeering, and it is not objectively ascertainable at what point 

a racketeering offence is committed.  The factors that affect the requirements 

for establishing a pattern of racketeering activity and the underlying 

predicate offences are so numerous and varied that the entire concept of a 

“pattern of racketeering” is rendered vague.  The definition of “pattern of 

racketeering activity” is unconstitutional as it fails to meet the requirements 

of certainty and clarity set out above. 

                                                
11 R v Jopp 1949(4) SA 11 (N) at 13-14;  S v Galguts Garage 1968(4) SA 725 (T) at 729 H. 
12 Burchell, South African Criminal Law and Procedure – General Principles of Criminal Law, 1997 at 30; S v Theledi 

1993 (2) SA 402 (T) at 403A-D. 
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27. Based on the vagueness of this definition, the impugned provisions of POCA 

read together manifestly fail to provide the requisite guidance to accused 

persons such as the applicants.  

28. The vagueness of POCA is more serious, and has substantially graver 

consequences, than the situation which confronted this Court in South 

African Liquor Traders Association and Others v Chairperson, Gauteng 

Liquor Board and Others.13  In Liquor Traders, this Court upheld a 

declaration of unconstitutionality in respect of the definition of “shebeen” in 

section 1 of the Gauteng Liquor Act 2 of 2003 on the ground that it did not 

stipulate a period within which the specified quantity of beer bottles is to be 

sold, and was consequently “impermissibly vague”.   

Overbreadth challenge 

29. Laws which are overbroad are similarly constitutionally offensive.  In Case,14 

Mokgoro J set out the framework for an “overbreadth analysis” as follows: 

[49] … To determine whether a law is overbroad, a court must consider 

the means used, (that is, the law itself, properly interpreted), in relation to 

its constitutionally legitimate underlying objectives.   If the impact of the 

law is not proportionate with such objectives, that law may be deemed 

overbroad.  

…  

                                                
13 2006 (8) BCLR 901 (CC). 
14 Case and Another v Minister of Safety and Security and Others; Curtis v Minister of Safety and Security and Others 

1996 (3) SA 617 (CC) at para [49]. 



 

 14 

[50]      In Coetzee v Government of the Republic of  South Africa; Matiso v 

Commanding Officer, Port Elizabeth Prison, wherein this Court held a 

statutory provision providing for imprisonment in certain circumstances of 

nonpayment of civil debts to be unconstitutional on the ground, inter alia, 

that such provision was overbroad, the Court held that while providing a 

mechanism for the enforcement of judgment debts was a reasonable and 

legitimate governmental objective: 

[T]he question . . . is whether the means to achieve the goal are 

reasonable.  In my view, the answer is clearly in the negative. . .  The 

fundamental reason why the means are not reasonable is because the 

provisions are overbroad.  The sanction of imprisonment is . . . aimed at the 

debtor who will not pay.  But it is unreasonable in that it also strikes at 

those who cannot pay and simply fail to prove this at a hearing.(Emphasis 

added). 

30. Even where the objective sought to be achieved by the law is constitutionally 

legitimate, laws which are disproportionate, or which “go too far” in 

protecting such interest, will be unconstitutional on the grounds of 

overbreadth. 

The impugned sections of POCA are overbroad 

31. Under this test, the definition of “enterprise” is unconstitutional:  it is so 

broad and all encompassing as to be disproportionate to the constitutionally 

legitimate objective of fighting organised crime.  In the light of this 

overbreadth, the requirement in the impugned sections of POCA that the 

accused “participated in the conduct, directly or indirectly of the enterprise’s 

affairs” is overbroad.  
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32. The definition of enterprise in POCA includes any “individual, partnership 

corporation, association or other juristic person or legal entity, and any union 

or group of individuals associated in fact, although not a juristic person or 

legal entity.”  It covers a single person acting alone, and every other possible 

association of persons – natural, juristic or “legal entity”. 

33. The overbreadth of “enterprise” is furthermore illustrated by the fact that it 

does not only apply to organised crime, but also targets persons who are not 

organised criminals, such as the applicants.  In this way, the definition of 

enterprise goes too far, in that it goes beyond the constitutionally legitimate 

objective of fighting organised crime, and extends into non-organised 

activities.  This is dealt with further below. 

34. As a result of the aforegoing, and the unconstitutionality of either both or one 

of the definitions of “pattern of racketeering activity” and “enterprise” in 

section 1 of POCA, the following sections of POCA, which are premised on 

these definition, are unconstitutional and void for vagueness and / or 

overbreadth:  section 2(1)(a); section 2(1)(b); section 2(1)(c); section 2(1)(d); 

section 2(1)(e); section 2(1)(f) and section 2(1)(g). 

Prefiguring unconstitutionality:  S v Eyssen 

35. Given the above, it is little surprise that our courts – where they have touched 

on the definitions in issue in this application – have commented on the 
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extreme breadth and vagueness of POCA.   In S v Eyssen,15 for instance, the 

Supreme Court of Appeal was faced with an appeal against a conviction of 

racketeering in the Cape High Court.  Although there was no constitutional 

or rule of law challenge to the provisions of POCA, Cloete JA nevertheless 

felt moved to remark about the expansive definitions of “enterprise” and 

“pattern of racketeering activity”. 

36. Cloete JA dealt with the definition of the word ‘enterprise’ in section 1 and 

stated: 

“The word ‘enterprise’ is defined in s 1 as follows: 

‘Enterprise’ includes any individual, partnership corporation, association 

or other juristic person or legal entity, and any union or group of 

individuals associated in fact, although not a juristic person or legal 

entity.’ 

It is difficult to envisage a wider definition.  A single person is covered.  So 

it seems is every other type of connection between persons known to the law 

or existing in fact; those which the legislature has not included specifically 

would be incorporated by the introductory word ‘includes’… There is no 

requirement that the enterprise be legal, or that it be illegal… The 

participation may be direct, or indirect.”(Emphasis added). 

 

37. In respect of the definition of “pattern of racketeering”, Cloete JA 

emphasized the breadth of the definition as follows: 

“[9] The participation must be by way of ongoing, continuous or repeated 

participation or involvement.  The use of ‘involvement’ as well as the word 

‘participation’ widens the ambit of the definition.  So does the use of the 

                                                
15 Above n. 6. 



 

 17 

word ‘ongoing, continuous or repeated’.   Although similar in meaning, 

there are nuances of difference.  'Ongoing' conveys the idea of 'not as yet 

completed'. 'Continuous' (as opposed to 'continual') means uninterrupted 

in time or sequence. 'Repeated' means recurring. 

[10] Some limitation is introduced into the definition by the requirement 

that the participation or involvement must be in any Schedule 1 offence. 

The limitation is, however, not substantial. Schedule 1 lists a considerable 

number of offences, both statutory and common law, and includes (as item 

33): 'Any offence the punishment wherefor may be a period of 

imprisonment exceeding one year without the option of a fine”. 

 

38. Because there were fatal flaws in the State’s case, and because the matter 

was not pertinently raised before the SCA, Cloete JA did not have to 

confront the constitutionality of the definitions of “pattern of racketeering 

activity” or “enterprise”.  Nevertheless, the learned Judge of Appeal’s 

comments about the potential scope of the POCA definition are pertinent to 

the challenge which is before this Court. 

POCA unconstitutionally extends beyond organised crime – and permits of 

prosecutorial abuse 

39. Section 2 of POCA unconstitutionally extends beyond organised crime into 

the real of “ordinary” or “garden variety” commercial crime. 
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40. In National Director of Public Prosecutions v Van Staden and Others,16 the 

Supreme Court Appeal confirmed that the application of POCA was not 

justified in respect of “ordinary crime”:17 

 “Incursions upon conventional liberties that are justified by the particular 

difficulties encountered in the detection and successful prosecution of 

organised crime are not similarly justified in cases of ordinary crime that 

do not present those difficulties. I do not think it is permissible to look to 

one threat that the Act aims at combating (the threat posed by organised 

crime) in order to justify its application in relation to a quite different 

threat (the threat that is posed, for example, by drunken driving) that does 

not present the same challenges. It must be borne in mind that drunken 

driving, which does not ordinarily result from organised illicit activity, and 

presents no special difficulties to detect and prosecute, can attract 

substantial penalties, and the ordinary criminal law ought to be the first 

port of call to combat the evil. For the Act exists to supplement criminal 

remedies in appropriate cases and not merely as a more convenient 

substitute.” (Emphasis added). 

 

41. In Mohunram and Another v National Director of Public Prosecutions and 

Others (“Mohunram”),18 this Court considered the application of POCA in 

respect of legitimate businesses (i.e. not organised crime) as regards 

forfeiture orders, but the majority found that it was not necessary to reach a 

decision on the matter because the issue had not been properly raised on the 

papers.  

                                                
16 2007 (1) SACR 338 (SCA), at para [7], 
17 The dangers of applying POCA beyond the scope of organised crime for which it was originally intended are 

highlighted in Burchell, J 2002  ‘Criminal Justice at the Crossroads’  119 South African Law Journal 579.   
18 2007 (2) SACR 145 (CC). 
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42. In his majority judgment, Moseneke J (as he then was) pointed to the 

prospect of a constitutional challenge to the operation of the civil elements of 

POCA beyond the realm of organised crime.  

 “[111] The LRP and both applicants have made it clear that they do not, in 

these proceedings, contest the constitutional validity of the civil forfeiture 

provisions found in ch 6 of POCA. However, the kernel of their submission 

is that gambling per se is not an 'offence' for which  forfeiture under 

POCA is competent. They elaborate that POCA has been construed by the 

Supreme Court of Appeal in a manner that has improperly brought 

gambling within the compass of the Act and that, as a result, the forfeiture 

provisions of POCA have unwarrantedly been brought to bear on the 

property that has been declared forfeit. 

… 

 [114] I am unable to hold without more that the construction of s 50(1) of 

POCA advanced by the LRP is without merit. Happily, I do not have to 

resolve, in this case, the intractable interpretative challenges on the proper 

reach of ch 6 of POCA and s 50(1) in particular.  

… 

[115] One will do well to remember that the LRP contends that if the 

meaning given to 'offence' runs wide and well beyond organised crime in a 

way that includes all the acts of individual wrongdoing listed in Schedule 1, 

it would be inconsistent, not only with the purpose and text of the statute, 

but more importantly with the prohibition against unlawful and arbitrary 

deprivation of property set by s 25(1)  of the Constitution. It would also 

constitute disproportionate and irrational  punishment not permitted by s 

12(1)(e) of the Bill of Rights. 

… 

I specifically leave open the decision whether the scope of the Act is 

designed to reach beyond racketeering,  money laundering and criminal 

gang activities and apply to cases of individual wrongdoing.” 
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43. In the minority judgment of Sachs J (O’Regan J and Kondile J concurring),19 

Sachs J held: 

 [152] In my view, POCA was not adopted with a view to providing either a 

substitute for, or a top-up of, ordinary forms of law enforcement. It has its 

own rationale and its own objectives, which should be jealously guarded. 

The point is that the prosecution, aware of all the relevant facts, opted for 

the proceedings actually adopted, and decided that the penalties imposed 

were proportional to the offences. 

…  

 [154] [The words of Nugent J in Van Staden, quoted above at para 40] are 

apt in the present matter. The offence appears to be relatively far from the 

heartland of organised crime, while the ordinary criminal penalties seem to 

have been quite appropriate to deal with it. Though this may well be a 

borderline case, I believe on balance that the forfeiture is disproportionate. 

On this limited basis, I would uphold the appeal and support the order 

made by Moseneke DCJ.(Emphasis added). 

 

44. The crimes with which the applicants have been charged do not come close 

to fitting the model of organised crime which, on the respondents’ version, 

POCA was specifically designed to combat.  None of the “special features” 

of organised crime referred to by the respondents to justify the wide ambit of 

POCA is present in the indictments with which the applicants have been 

charged.  This fact points squarely to the defects in POCA, which is 

overbroad such that it can cover both organised and non-organised criminal 

activity, and be used by the prosecuting authorities as a pressure tool in 

                                                
19 2007 (2) SACR 145 (CC). 
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respect of one activity (alleged non-organized criminal activity) that has 

nothing to do with the purpose of POCA (the fight against organized crime). 

45. The effect of the aforegoing is that excessive enforcement discretion is 

delegated to the executive branch through the NDPP, and through POCA an 

accused is at a material risk of having racketeering charges selectively and 

erroneously applied (or not applied) in a manner which is motivated by 

personal and/or political predilections of police and prosecutors.  POCA, 

then, may simply be used as an arbitrary tool for negotiation by the 

prosecution, and as a penalty-enhancer in order to encourage the accused to 

plead guilty to the predicate offences in violation of the accused’s fair trial 

rights in section 35 of the Constitution.20  It thus allows, for example, a 

joinder of accused persons where no such joinder would probably be 

permissible.  Such accused is then caught up in a lengthy, costly and massive 

criminal trial, the bulk of which is in relation to subject matter that has 

nothing to do with him. 

46. From the aforegoing, it is clear that POCA spreads the net too far, and 

embraces conduct that should not be included in the offence of racketeering: 

                                                
20 The use and abuse of RICO as a tool for harassing defendants, and not because the prosecutors suspect that the 

defendants will continue a “pattern of racketeering activity” is well documented in the United States.  See Lewis JR, 

‘Offer he Couldn’t Refuse – Firestone v Galbreath Finds that the Racketeer Influenced and Corrupt Organisations Act 

(RICO) is Unconstitutionally Vague’ 23 U.Tol.L.Rev 636 (1991-1992); and Blumenstein, M  (2009)  ‘RICO 

Overreach:  How the Federal Government’s escalating offensive against gangs has run afoul of the Constitution’.  

Vanderbilt Law Review, 62(1), 211-238). See too Recent Developments (2000) ‘South Africa passes a Crime-Busting 

Statute’  44 Journal of African Law 130. 
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46.1. The definition of “pattern of racketeering” includes offences 

which could not ever have been intended to be “racketeering” and 

imposes severe punishments thereon; 

46.2. The standard of proof is lowered to such an extent that persons 

who negligently although not intentionally were engaged in 

racketeering may be held liable therefor, or may even be held liable 

through the presumption of constructive knowledge; 

46.3. The predicate offences underlying POCA are all common law and 

statutory crimes, which are already offences in South African law; 

46.4. The definitions of “enterprise” is so broad as to include both 

organised and non-organised crime, and to target persons who are 

not involved in organised crime, such as the applicants; and  

46.5. Chapter 2 of POCA is unconstitutional for failing adequately to 

distinguish between organised and non-organised crime.  

Jurisprudence from the United States 

47. The United States Racketeer Influenced and Corrupt Organisations Act of 

1970 (“RICO”) formed the template on which POCA was modelled, and our 

courts have held that American jurisprudence is of “considerable assistance” 

in interpreting POCA.21 

                                                
21 S v De Vries 2012 (1) SACR 186 (SCA). 
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48. However, it is to be remembered that, while the provisions of POCA and 

RICO might be substantially similar (although not identical),22 the 

constitutional protections within South Africa and the US cannot be applied 

interchangeably, and the ultimate question in this application is whether the 

impugned provisions of POCA stand up to constitutional scrutiny under the 

South African Constitution. 

49. It is submitted that the High Court erred in attempting to save POCA through 

its direct reliance on the American RICO statute.  This is a flawed approach.  

While American jurisprudence may be of assistance to South African courts, 

it can never justify provisions in a statute which are unconstitutional under 

our law.23  If the US experience was of any assistance to the High Court, it 

was in that it by analogy pointed to serious difficulties with the vagueness 

and overbreadth of POCA, and the potential abuse of RICO to target 

legitimate businesses that are far removed from “organized crime” – 

difficulties which have caused US judges, including the US Supreme Court, 

to reflect critically on RICO’s constitutionality.   

                                                
22 POCA is in certain critical instances broader and vaguer than RICO.  RICO has a narrower range of predicate 

offences on which a racketeering charge may be based; RICO, unlike POCA, does not contemplate an offence for 

racketeering in respect of persons who are not closely linked to the operations of the enterprise; and there is no “implied 

crime” of racketeering under RICO on the basis of management and imputed knowledge.  Under RICO, actual 

participation in the acts of racketeering is required. 
23 See for example paras [66]; [68]; [69]; [74]; [75]; [77] and [84] of the judgment – Record: Vol 4, p. 406-415. 
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RICO and vagueness: HJ Inc v Northwestern Bell Telephone 

50. RICO has itself been subject to constitutional debate as to its vagueness and 

overbreadth.  This debate is of particular importance for present purposes 

given that POCA is cast in terms that are even broader and more inclusive 

than RICO.    

51. In H.J Inc v Northwestern Bell Telephone,24 Justice Scalia indicated strongly 

in his concurring judgment that the definition of “pattern of racketeering 

activity” in RICO (which is identical to that in POCA) was illusive, 

uninformative and vague: 

[40] The majority’s acceptance of the “continuity plus” requirement to 

define a “pattern” of racketeering] seems to me about as helpful to the 

conduct of their affairs as "life is a fountain." Of the two parts of this 

talismanic phrase, the relatedness requirement is said to be the "easier to 

define," ibid., yet here is the Court's definition, in toto: " '[C]riminal 

conduct forms a pattern if it embraces criminal acts that have the same or 

similar purposes, results, participants, victims, or methods of commission, 

or otherwise are interrelated by distinguishing characteristics and are not 

isolated events,' " ante, at 240. This definition has the feel of being solidly 

rooted in law, since it is a direct quotation of 18 U.S.C. § 3575(e). 

Unfortunately, if normal (and sensible) rules of statutory construction were 

followed, the existence of § 3575(e)—which is the definition contained in 

another title of the Act that was explicitly not rendered applicable to RICO 

—suggests that whatever "pattern" might mean in RICO, it assuredly doe 

not mean that. "[W]here Congress includes particular language in one 

section of a statute but omits it in another section of the same Act, it is 

generally presumed that Congress acts intentionally and purposely in the 

                                                
24 Co 492 U.S. 229 (1989). 
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disparate inclusion or exclusion." Russello v. United States, 464 U.S. 16, 

23, 104 S.Ct. 296, 300, 78 L.Ed.2d 17 (1983). But that does not really 

matter, since § 3575(e) is utterly uninformative anyway. It hardly closes in 

on the target to know that "relatedness" refers to acts that are related by 

"purposes, results, participants, victims, . . . methods of 

commission, or [just in case that is not vague enough] otherwise." Is the 

fact that the victims of both predicate acts were women enough? Or that 

both acts had the purpose of enriching the defendant? Or that the different 

co participants of the defendant in both acts were his co employees? I 

doubt that the lower courts will find the Court's instructions much more 

helpful than telling them to look for a "pattern"—which is what the statute 

already says. 

[41] The Court finds "continuity" more difficult to define precisely. 

"Continuity," it says, "is both a closed- and open-ended concept, referring 

either to a closed period of repeated conduct, or to past conduct that by its 

nature projects into the future with a threat of repetition." Ante, at 241. I 

have no idea what this concept of a "closed period of repeated conduct" 

means. Virtually all allegations of racketeering activity, in both civil and 

criminal suits, will relate to past periods that are "closed" (unless one 

expects plaintiff or the prosecutor to establish that the defendant not only 

committed the crimes he did, but is still committing them), and all of 

them must relate to conduct that is "repeated," because of RICO's 

multiple-act requirement.  

. . .  

[43] It is, however, unfair to be so critical of the Court's effort, because I 

would be unable to provide an interpretation of RICO that gives 

significantly more guidance concerning its application. It is clear to me 

from the prologue of the statute, which describes a relatively narrow focus 

upon "organised crime," see Statement of Findings and Purpose, The 

Organised Crime Control Act of 1970, Pub.L. 91-452, 84 Stat. 922-923, 

that the word "pattern" in the phrase "pattern of racketeering activity" 

was meant to import some requirement beyond the mere existence of 

multiple predicate acts. Thus, when § 1961(5) says that a pattern "requires 
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at least two acts of racketeering activity" it is describing what is needful but 

not sufficient. (If that were not the case, the concept of "pattern" would 

have been unnecessary, and the statute could simply have attached liability 

to "multiple acts of racketeering activity"). But what that something more 

is, is beyond me. As I have suggested, it is also beyond the Court. Today's 

opinion has added nothing to improve our prior guidance, which has 

created a kaleidoscope of Circuit positions, except to clarify that RICO may 

in addition be violated when there is a "threat of continuity." It seems to 

me this increases rather than removes the vagueness. There is no reason to 

believe that the Courts of Appeals will be any more unified in the future, 

than they have in the past, regarding the content of this law. 

[44] That situation is bad enough with respect to any statute, but it is 

intolerable with respect to RICO. For it is not only true, as Justice 

MARSHALL commented in Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 

105 S.Ct. 3275, 87 L.Ed.2d 346 (1985), that our interpretation of RICO has 

"quite simply revolutionize[d] private litigation" and "validate[d] the 

federalization of broad areas of state common law of frauds," id., at 501, 

105 S.Ct., at 3292 (dissenting opinion), so that clarity and predictability in 

RICO's civil applications are particularly important; but it is also true that 

RICO, since it has criminal applications as well, must, even in its civil 

applications, possess the degree of certainty required for criminal 

laws, FCC v. American Broadcasting Co.,347 U.S. 284, 296, 74 S.Ct. 593, 

600-601, 98 L.Ed. 699 (1954). No constitutional challenge to this law has 

been raised in the present case, and so that issue is not before us. That the 

highest Court in the land has been unable to derive from this statute 

anything more than today's meagre guidance bodes ill for the day when 

that challenge is presented.”(Emphasis added). 

 

52. The questions posed by Justice Scalia in respect of what constitutes a 

“pattern” of racketeering activity are equally pertinent, and equally 

unanswerable, in the South African context. 
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53. In the High Court the respondents attempted to dismiss the applicants’ 

reliance on the concurring judgment of Justice Scalia  (in which the Chief 

Justice, Justice O’Connor and Justice Kennedy joined) in H.J. Inc v 

Northwestern Bell (above) as “misplaced”, and argued that POCA does not 

suffer from the vagueness and overbreadth identified by Justice Scalia in that 

matter. 

54. We submit that the pertinent questions posed by Justice Scalia which led to 

his conclusion that RICO was likely to be unconstitutionally vague in respect 

of both the “pattern of racketeering activity” and “enterprise” definitions, are 

of useful assistance to this Court. 

What does a “pattern of racketeering activity” require? 

55. In the US, a “continuity plus relationship” must be established, although 

Justice Scalia states of this definition: “This seems to me about as helpful to 

the conduct of their affairs as ‘life is a fountain’.” 

56. In South Africa it is similarly unclear what is required – the offences 

underlying POCA in schedule 1 are even broader than those underlying 

RICA and include any two offences of the myriad, laundry list of offences 

set out in Schedule 1 of POCA, including shoplifting; exchange control 

violations; drug offences (not distinguishing between dealing and using, as 

held in Mohunran); malicious injury to property; theft; possession of stolen 
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property; coinage offences; firearm offences; offences relating to 

endangered, scarce and protected game or plants etc, to name but a few.  The 

predicate offences furthermore need not be the same: one may theoretically 

be charged with racketeering in respect of one offence of possession of 

marijuana, and one offence of shoplifting, committed up to ten years apart. 

57. The absurdity and overbreadth of this definition speak for themselves. 

How must the acts be related to form a pattern? 

58. In the US it has been held that:  “criminal conduct forms a pattern if it 

embraces criminal acts that have the same or similar purposes, results, 

participants, victims, or methods or commission or otherwise are interrelated 

by distinguishing characteristics, and are not isolated events.”  Justice Scalia 

points out that this clearly was not what Congress intended, since Congress 

deliberately omitted this from the definitions in RICO, and in fact this 

definition was “imported” from a separate Act.  Furthermore, the definition 

itself is “utterly uninformative anyway” as it does not adequately define a 

pattern, simply stating that it includes “acts that are related by ‘purposes, 

results, participants, victims, … methods of commission, or [just in case that 

is not vague enough] otherwise.”    In order to understand the requirement, 

Justice Scalia posits the following further questions: 

58.1. Is the fact that the victims of both predicate acts were women 
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enough? Or that both acts had the purpose of enriching the 

defendant? 

58.2. Or that the different coparticipants of the defendant in both acts 

were his coemployees? 

59. He is unable to answer these questions with any certainty. 

60. In the South African context, again, the “pattern” requirement is vague and 

unworkable.  Under POCA, would the fact that the victims of both predicate 

acts were women be enough?  On the face of it, yes.  This could be sufficient 

to create a “pattern”.  As could the fact that the two acts had the purpose of 

enriching the defendant, or that the perpetrators were co-employees.  There is 

nothing in the language of POCA which would exclude these manifestly 

absurd consequences of the vagueness of the definition of “pattern of 

racketeering activity”. 

Over what period must the predicate acts extend? 

61. In respect of the period over which the predicate acts must extend, Justice 

Scalia reports that the majority of the US Supreme Court found that predicate 

acts extending not over “a substantial period of time” but only over “a few 

weeks or months and threatening no future criminal conduct” do not satisfy 

the continuity requirement.  Justice Scalia interprets this as follows:  “I think 

it must be saying that at least a few months of racketeering activity (and who 
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knows how much more?) is generally for free, as far as RICO is concerned.  

The ‘closed period’ concept is a sort of safe harbour for racketeering that 

does not last too long, no matter how many different crimes and different 

schemes are involved, so long as it does not otherwise ‘establish a threat of 

continued racketeering activity. . . A gang of hoodlums that commits one act 

of extortion on Monday in New York, a second in Chicago on Tuesday, a 

third in San Francisco on Wednesday, and so on through an entire week, and 

then finally and completely disbands, cannot be reached under RICO.”  As 

regards “continuity”, Justice Scalia states: “I have no idea what this concept 

… means”. 

62. There is no express requirement in POCA for the period over which the 

predicate acts must extend.  Absent creative judicial interpretation such as 

that of the US Supreme Court set out above, it must be assumed that the 

express language of POCA is applied:  i.e. that there is no minimum 

requirement for the period over which the predicate acts must extend.  Two 

acts of shoplifting occurring one day apart or even on the same day would be 

sufficient to ground a charge of racketeering under POCA.  This again 

illustrates the vagueness, overbreadth and unworkability of POCA.  The 

decision in Dlamini v S (361/11) [2012] ZASCA 26 (27 March 2012) 

demonstrates the difficulty of conduct constituting one crime or two.  The 

selective and oppressive power accorded to the State in any given case is 
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further boosted by these vagaries.  

63. After dealing with these imponderable questions, Justice Scalia concludes:  

“It is however unfair to be so critical of the Court’s effort, because I would 

be unable to provide an interpretation of RICO that gives significantly more 

guidance concerning its application.”   

64. In the premises, this Court too should acknowledge that it is unable to give 

expression to what is required in terms of POCA, and that the definitions of 

“pattern of racketeering activity” and “enterprise” are unconstitutionally 

vague and overbroad.25 

RICO and “garden variety” commercial crime 

65. While the US Supreme Court has thus far upheld the provisions of RICO 

against vagueness challenges in respect of organised criminal activity, US 

courts have been far less willing to do so regarding crime which is not 

“organised” per se, but is of the “garden variety” of commercial crime, such 

as that with which the applicants are charged – it being recalled that nowhere 

do the respondents contend that the applicants are to be described as 

“organised criminals”.26 

                                                
25 See too Tom Bingham ‘The Rule of Law’ 2011 at pages 37-40. 
26 See in this regard: US v Angiulo 897 F.2d 1169, 1178 to 1180 (1st Cir 1990), United States v Pungitore 910 F.2d 

1084, 1104 (3rd Cir 1990). 
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66. In United States v Pungitore,27 the Court held that RICO may be vague as 

applied to legitimate businesses, even though its application to the criminal 

activities of organised criminals was well established: 

“The result reached here is consistent with United States v. Angiulo, 897 

F.2d 1169 (1st Cir.1990), which held that, however vague the statute may 

be as applied to legitimate businesses, its application to the criminal 

activities of organized crime families is so clear as to be beyond 

peradventure. Id. at 1180 ("A person of ordinary intelligence could not 

help but realize that illegal activities of an organized crime family fall 

within the ambit of RICO's pattern of racketeering activity.")… We think it 

is clear that the potential due process problems noted by Justice Scalia in 

H.J., Inc. are not present in organized crime cases. Unlike in H.J., Inc., 

which involved allegations of corruption within the ranks of a legitimate 

business, the application of RICO to the activities of the Scarfo crime 

family could not have come as a surprise to the members of the family.” 

(Emphasis added). 

 

67. There remains considerable uncertainty and confusion in US jurisprudence as 

to the scope of RICO in respect of “garden variety” commercial crime, such 

as that with which the applicants are charged.28 

                                                
27 910 F2d 1084, 1104 (3rd Cir 1990).  See too US v Angiulo 897 F2d 1169, 1178 to 1180 (1st Cir 1990), in which the 

court was only willing to uphold RICO as being constitutional insofar as its application was limited to the activities of 

organised crime. 
28 Gregory Masson, in his article ‘Pattern of Racketeering Activity under the Racketeer Influenced and Corrupt 

Organizations Act (RICO)’, 10 American Jurisprudence Proof of Facts, 3d 289, 1990 and updated February 2013 sets 

out some of the confusion that remains in US law: "Since Sedima, the "pattern" requirement has been the primary tool 

in defending against a civil RICO charge, and has been the foremost subject of appellate opinions dealing with RICO. 

In fact, the effort to adequately define the concept of "pattern" has become a cottage industry, which has bitterly divided 

both courts and commentators. One commentator has described as "[f]ractured, inconsistent, and frustrating," the deeply 

divided appellate decisions which, in 1988, dealt at length with the "pattern" requirement. "With the massive spilling of 
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68. Once again, it is emphasised that this Court is called upon to determine 

whether POCA is unconstitutionally vague as applied to the applicants.  

Although the American jurisprudence is of some assistance, the ultimate 

standard remains the South African Constitution. 

69. We have previously noted that in Van Staden the SCA confirmed that the 

application of POCA was not justified in respect of “ordinary crime”.29   

70. What is more, the dangers of applying POCA beyond the scope of organised 

crime for which it was originally intended are highlighted by one of South 

Africa’s leading criminal law theorists, Professor Jonathan Burchell, in 2002  

‘Criminal Justice at the Crossroads’  119 South African Law Journal 579. 

71. Yet the High Court has affirmed that which is pernicious about POCA – its 

overbreadth and vagueness has allowed it to be utilised beyond the organised 

crime remit in circumstances never envisaged by the Legislature or 

countenanced under the Constitution.  
                                                                                                                                                            
words in judicial decisions concerning the enigma of a 'pattern of racketeering activity,' it is becoming increasingly 

difficult to articulate direct answers to the underlying question of whether any particular set of facts constitutes a 

pattern." Justice Brennan has observed that "as the plethora of different views expressed by the Courts of Appeals since 

Sedima demonstrates, ... developing a meaningful concept of 'pattern' within the existing statutory framework has 

proved to be no easy task. In June 1989 the U.S. Supreme Court issued its opinion in H. J. Inc. v Northwestern Bell 

Telephone Company. The H. J. case was the Court's first attempt to grapple with the many questions, and the 

subsequent diversity of opinion among the circuit courts, arising from its comments in the 1985 Sedima decision. In H. 

J. the Court devoted, for the first time, an entire opinion to an examination of the meaning of "pattern of racketeering 

activity" in the context of civil RICO. This decision, and the flurry of federal circuit court decisions that have followed 

it, have answered some questions on the meaning of pattern, while leaving others unanswered, and raising new 

questions as well." (Footnotes removed). 
29 At para 7: in a passage quoted with approval in the judgment of Sachs J (Kondile AJ and O’Regan J concurring) in 

Mohunram. 
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Conclusion 

72. For the reasons above, it is submitted that the High Court ought to have 

declared the definitions of “pattern of racketeering activity” and “enterprise” 

unconstitutional on the grounds of vagueness and overbreadth, and ought to 

have struck down the impugned provisions which are premised on these 

definitions.  

D RETROSPECTIVITY 

73. Section 35(3)(l) of the Constitution guarantees the right of an accused person 

"not to be convicted for an act or omission that was not an offence under 

either national or international law at the time it was committed or omitted”.  

Section 35(3)(n) assures an accused of “the benefit of the least severe of the 

prescribed punishments if the prescribed punishment for the offence has been 

changed between the time that the offence was committed and the time of 

sentencing.” 

74. Furthermore, the principle nullum crimen sine lege forms part of the rule of 

law and constitutes one of the essential elements of the doctrine of legality in 

criminal law, which is firmly established as part of the South African legal 

system.30 

                                                
30 Director of Public Prosecutions, Western Cape v Prins [2012] 3 All SA 138 (WCC). 
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75. A retrospective law is one which attaches new consequences for the future to 

an event which took place before the legislation was enacted.31  In National 

Director of Public Prosecutions v Basson,32 Nugent JA states simply at para 

[1]:  “A statute is said to operate retrospectively if it creates legal 

consequences for conduct only after that conduct has occurred.”  At para 

[12], Nugent JA confirmed that a statute that operates retrospectively will 

offend against s 35(3)(l) and (n) of the Constitution.  

76. Chapter 2 of POCA does not comply with this fundamental imperative. 

POCA is retrospective 

77. POCA is expressly retrospective:  it attaches new (and harsher) consequences 

for the future to an event which took place before it was enacted.  For 

example, if a person is convicted of two counts of breaching the exchange 

control regulations, one breach occurring in 1997 (before POCA was 

enacted), and one in 2007 (subsequent to POCA), that person may be 

charged with racketeering, notwithstanding the fact that, when the first count 

of racketeering was committed, it could never have formed an element of 

racketeering, since the offence of racketeering did not yet exist.  This clearly 

attaches new consequences (i.e. the possibility of a racketeering charge) to a 

                                                
31 Bareki No and Another v Gencor 2006 (1) SA 432 (T). 
32 2002 2 All SA 255 (SCA). 
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previous event (the exchange control breach in 1997), and is retrospective in 

nature. 

78. The High Court rejected this argument, finding that “the requirement that 

one act of racketeering be committed after effective date of POCA eliminates 

any expost [sic] facto problems, even if some acts of racketeering occurred 

before the effective date”.33  With respect, this misconceives the nature of the 

racketeering offence. 

79. The “conduct” (or actus reus) in question in a racketeering charge is the 

pattern of racketeering activity.  In terms of section 1 of POCA, a “pattern of 

racketeering activity” is the “planned, ongoing, continuous or repeated 

participation or involvement in any offence…”.  The actus reus begins with 

the first offence in terms of schedule 1 of POCA, and continues until the 

completion of the final offence.  This is furthermore confirmed by the 

requirement that there must be some nexus between the offences – they may 

not be isolated instances.  Consequently, POCA is retrospective in violation 

of the rule of law and section 35(3) of the Constitution because it creates new 

offences (including racketeering) which apply to conduct which began before 

the offences existed. 

                                                
33 Para [108] of the judgment; Record: Vol 4, p. 425. 
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80. In National Director of Public Prosecutions v Carolus,34 Farlam AJA was 

faced with a challenge to chapter 6 of POCA (dealing with forfeiture orders) 

on the ground of retrospectivity.  In finding that the provisions of chapter 6 

of POCA did not operate retrospectively, the SCA emphasised the difference 

in wording between chapter 6 (which is prospective in nature) and certain 

other sections of POCA (including the definition of “pattern of racketeering 

activity”) which are clearly and expressly retrospective in nature.  Farlam 

AJA held:  

[53] … The fact that the legislature considered it necessary to state 

expressly in section 12(3) and 19(1) and, for that matter, in the definitions 

of “pattern of criminal gang activity” and “pattern of racketeering activity” 

that offences committed before the Act came into operation can be looked 

at in matters falling under chapters 2, 4 and 5 is a strong indication, as 

Blignault J found, that it did not intend the provisions of chapter 6 to be 

applied retrospectively. 

… 

[60] In my view the cumulative effect of the unfairness, the legal culture 

leaning against retrospectivity where there is unfairness, the fact that 

Parliament refrained from repeating the “whether before or after the 

commencement of this Act” phrase used in sections 12(3) and 19(1) and 

the fact that conduct before the commencement of the Act is specifically 

referred to in the definitions of “pattern of criminal gang activity” and 

“pattern of racketeering activity” leads me to the conclusion that on a 

proper interpretation of the ct chapter 6 was not intended to be 

retrospective. 

 

                                                
34 2000 1 All SA 302 (SCA). 
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Conclusion on retrospectivity 

81. The retrospective operation of the “pattern of racketeering activity” renders 

the definition unconstitutional and invalid on the ground of the rule of law, 

and also section 35(3)(l) of the Constitution.  The impugned provisions of 

POCA which rely on this definition are similarly rendered unconstitutional 

and invalid.35   

E THE PROCEDURAL CHALLENGE 

82. Section 2(2) of POCA provides that a court may hear evidence, including 

evidence with regard to hearsay, similar facts or previous convictions, 

relating to offences contemplated in subsection (1), notwithstanding that such 

evidence might otherwise be inadmissible, provided that such evidence 

would not render a trial unfair.  

83. The constitutional defect with the section is threefold: 

83.1. First, by its very terms, it permits the admission of evidence that 

would otherwise be inadmissible; 

83.2. Second, there is no guidance given as to when otherwise 

inadmissible evidence can be admitted; 

                                                
35 Being sections 2(1)(a); 2(1)(b); 2(1)(c); 2(1)(d); 2(1)(e); 2(1)(f); and 2(1)(g). 
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83.3. Third, all is made dependent on the prosecutor’s good sense in not 

tendering such evidence and the trial judge ruling it inadmissible if it 

is tendered. 

84. The High Court rejected the applicants’ challenge to section 2(2), and held 

that, even if the section were unconstitutional, the discretion of the trial judge 

is sufficient to secure the accused’s right to a fair trial.36 

85. This justification of section 2(2) cannot be sustained.  The suggestion that the 

accepted criminal standard of proof requiring proof beyond reasonable doubt 

based on admissible evidence is inadequate in respect of organised crime is 

startling, and ought to be rejected.  

86. This Court has held that the right to a fair trial under section 35 of the 

Constitution “extends beyond the specific grounds listed in section 35(3).”  It 

“embraces a concept of substantive fairness which is not to be equated with 

what might have passed muster in our criminal courts before the Constitution 

came into effect.”37 

87. The right to a fair trial is immediately compromised by permitting the 

admission of otherwise inadmissible evidence.  Hearsay evidence, similar 

fact evidence and evidence of previous convictions is ordinarily inadmissible 

                                                
36 Para [116] of the judgment, Record: Vol 4, p. 429. 
37 S v Zuma and Others 1995 (2) SA 642 (CC) at para [16]; and Veldman v Director of Public Prosecutions, 

Witwatersrand Local Division 2007 (3) SA 210 (CC) at para [22-25]). 
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for good reason: such evidence is inherently unreliable, prejudicial or unfair.  

Yet, that is precisely what section 2(2) of POCA permits. In relation to 

hearsay, not even the criteria laid down under the Law of Evidence 

Amendment Act of 1988 are incorporated into the section.   

88. There is no way of knowing in advance what criteria govern the admissibility 

of otherwise inadmissible evidence, because the section is silent on the issue.  

The inherent prejudice, therefore, cannot be anticipated and guarded against 

by an accused.  Finally, all is dependent on discretion – that of the prosecutor 

and that of the presiding judge, absent any guidelines as to how such 

discretion should be applied.  

F THE RESPONDENTS’ ATTEMPTED JUSTIFICATIONS OF POCA 

MUST FAIL 

Justification based on organised crime 

89. Before the High Court, the respondents attempt to justify the “wide net” of 

the impugned definitions on the ground that they are necessary in order to 

combat the particular complexities and diversity of organisational structures 

that are peculiar to organised crime.38  

90. The High Court accepted this argument, holding that the “very nature of 

organised crime” could be used to justify the breadth of the impugned 

                                                
38 Paras [14-17] of the Answering Affidavit, Record: Vol 3, p. 223. 



 

 41 

definitions, and found it to be an “undeniable fact” that “prior to the 

promulgation of POCA the principles of common law could not deal 

effectively with organised crime”.39 

91. This justification is constitutionally flawed, and fails to deal with the 

applicants’ challenge to POCA on the ground that POCA is overbroad 

precisely because it applies beyond the scope of organised crime:  persons 

who are not organised criminals, such as the applicants, are targeted 

unconstitutionally under this statute, contrary to the intention of POCA. 

92. It is telling that, in their defence of POCA before the High Court, the 

respondents: 

92.1. Never attempted to justify the application of POCA beyond 

organised crime; 

92.2. Never denied the applicants’ contention that they are not 

organised criminals, nor is the “enterprise” through which they are 

accused of acting, an organised criminal enterprise; 

92.3. Never put any evidence before the court (in the form of white 

papers, discussion documents, draft bills etc.) that the racketeering 

provisions of POCA were ever intended to apply to persons who 

were not involved in organised crime.   

                                                
39 Paras [60-61] of the judgment, Record: Vol 4, p. 403. 
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93. It is not sufficient for the respondents to justify the general purposes of the 

Act.  They are required to justify the specific provision under attack.40  They 

have failed to do so, and the respondents’ purported justification on these 

grounds must fail. 

Justification based on prosecutorial discretion 

94. Before the High Court, the respondents attempted to argue that, since the 

applicants had failed to show that the specific charges preferred against them 

under POCA were vague, the definitional challenge on this ground must 

fail.41  This justification should be rejected. 

95. This Court has previously held as a matter of principle that where a criminal 

offence infringes a constitutionally protectable interest, the existence of 

prosecutorial discretion is no defence.42  The fundamental right of an accused 

to a fair trial can never be subject to a prosecutorial discretion, which gives 

rise only to the possibility an acquittal, where the possibility of prosecution 

and conviction remains.43 

                                                
40 S v Lawrence; S v Negel; S v Solberg 1997 (4) SA 1176 (CC) at paras [52-70] and Van der Merwe v Road Accident 

Fund 2006 (4) SA 230 (CC) at para [33] 
41 Para [25] of the Answering Affidavit; Record: Vol 3: p. 226. 
42 Case and Another v Minister of Safety and Security and Others; Curtis v Minister of Safety and Security and Others 

1996 (3) SA 617 (CC) fn 96 para 59. 
43 S v Zuma and Others 1995 (2) SA 642 (CC) at para 28. 
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96. In S v Mbatha; S v Prinsloo,44 this Court struck down the presumption that 

any person in charge of premises at which certain articles were present was 

in possession of the article.  In defence of the provision, counsel for the State 

claimed that the presumption did not lead to absurd results “because it is 

applied with circumspection by prosecutors.”  This Court rejected this 

argument: 

“First, there is nothing to suggest that prosecutors in general and around 

the country agree with the view or, if they do, that it is invariably 

implemented.  If a general directive to that effect has been issued, it has not 

been mentioned in argument. In the second instance, even if one were to 

accept that prosecutors adhere to such a policy there is no evidence that the 

police do so.” 

97. In this matter too, there is no evidence of any guidance or directive issued to 

prosecutors or the NDPP to ensure that the impugned provisions are 

implemented with circumspection.  The uncontradicted evidence is that there 

is no legislative or policy guidance provided to the officials tasked with 

exercising the prosecutorial discretion.45  Here too the police are tasked with 

deciding whether a matter merits investigation or arrest, and they are not 

provided with any guidance whatsoever in the exercise of this general 

discretion when it comes to the particular offences created by the impugned 

provisions. 

                                                
44 1996 (2) SA 464 (CC) at paras 22-23 
45 Para [121] of the judgment, Record: Vol 4, p. 431-432. 
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98. Under POCA, the discretion of the NDPP in respect of deciding who to 

charge, and with what to charge them, is unguided.  No legislative or other 

guidelines are provided to assist the relevant official in making this decision. 

This alone renders the statute unconstitutional.46 

Section 36 limitation is not justified 

99. Finally, the respondents submitted before the High Court that, in the event 

that the Court finds that the impugned sections of POCA are unconstitutional 

on the grounds of retrospectivity or the admissibility of evidence, the rights 

invoked by the applicants may be limited as a reasonable and justifiable 

limitation in terms of section 36 of the Constitution.47 

100. Only infringements of the Bill of Rights can be sanctioned by section 36 of 

the Constitution:  a finding that the definitions are overbroad, vague or 

arbitrary or lead to an excessive unfettered discretion can give rise to no such 

justification – and the purported justifications provided by the respondents 

are in any event woeful, as indicated above. 

101. Furthermore, the rights referred to in section 35 are not justifiably limited 

when one weighs up the importance of the right at stake (the right to a fair 

trial), and the other (less invasive) means by which the State may prosecute 

criminal offences. 

                                                
46 Dawood & Another v Minister of Home Affairs & Others 2000 (3) SA 936 (CC) at paras 52 – 57.  
47 Paras [29] of the Answering Affidavit, Record: Vol 3, p. 228. 
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102. The fact that legislation such as POCA is desirable or even necessary48 does 

not justify it constitutionally. 

G REMEDY 

103. Section 172(1) of the Constitution provides: 

1. When deciding a constitutional matter within its power, a court - 

(a) must declare that any law or conduct that is inconsistent with the 

Constitution is invalid to the extent of its inconsistency; and 

(b) may make any order that is just and equitable, including - 

(i) an order limiting the retrospective effect of the declaration of invalidity; 

and 

(ii) an order suspending the declaration of invalidity for any period and 

on any conditions, to allow the competent authority to correct the defect. 

104. Following a finding that a law is unconstitutional, no question of discretion 

arises as to the declarator (although the Court may ameliorate the effect of its 

declarator through what it considers to be a just and equitable remedy under 

section 172(1)(b)).  If a court concludes that the impugned provisions of 

POCA are inconsistent with the Constitution, it is compelled to declare them 

unconstitutional and invalid.49 

105. For the reasons set out above, we submit that there can be no doubt that this 

Court must declare the impugned provisions of POCA to be unconstitutional. 

                                                
48 Para [81] of the judgment. 
49 Dawood, Shalabi and Thomas v Minister of Home Affairs 2000 (3) SA 936 (CC) at paras [59–60]; Matatiele 

Municipality and Others v President of the Republic of South Africa and Others (No 2) 2007 (6) SA 477 (CC) at para 

[87.]    
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106. Given the serious abuses that may be perpetrated by the State through 

reliance on POCA’s vagueness, overbreadth, and retrospectivity, and the 

concomitant invasion of an accused’s most fundamental rights (to a fair 

trial), it is submitted that this is not an appropriate case to order a suspension 

of invalidity in the event that this Court declares the impugned provisions 

unconstitutional.  That is because any suspension of invalidity would allow 

criminal prosecutions to continue under the unconstitutional provisions for 

the duration of the suspension – which would be wholly untenable.   

107. Furthermore, despite seeking an order of suspension before the High Court,50 

the respondents have failed to place before this Court or the High Court any 

evidence whatsoever to justify the suspension.  In Chief Lesapo v North West 

Agricultural Bank and Another,51 this Court held: 

“Counsel agreed that, should s 38(2) be found to be unconstitutional and 

invalid, this Court would need to suspend its order of invalidity in terms of 

s 172(1)(b)(ii) of the Constitution. However, there was no evidence to 

support that submission, nor are there any other grounds for so doing. This 

Court has, in several of its judgments, stressed the importance of laying a 

proper foundation for the granting of ancillary orders of suspension of 

invalidity, retrospectively or prospectively.  . . . Such evidence would relate 

to what the effect of the order would be on the successful litigant and on 

those prospective litigants in positions similar to that of the former, as well 

as the effect on the administration of justice or State machinery. No such 

evidence is before this Court.  There is therefore no basis for this Court to 

suspend an order of invalidity.” (our emphasis) 
                                                
50 Para [55] of the Answering Affidavit, Record: Vol 3, p. 233. 
51 2000 (1) SA 409 (CC) at para [33]. 
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108. In the premises, should this Court find any portions of POCA to be 

unconstitutional, such orders should operate with immediate effect, as did the 

order of the High Court. 

H COSTS 

109. If the applicants are successful in respect of any of their challenges, they 

should be awarded their costs, in line with the general principle of costs in 

constitutional litigation.52 

110. This matter is an exceptional one, and the novelty, magnitude and complexity 

thereof and the importance of the matter to both sides justifies the costs of 

three counsel.53  In the light of the importance of the matter to the applicants, 

other accused persons and the general public in South Africa, the 

employment of three counsel was a “wise and reasonable precaution”.54 

111. If this Court declines to grant the applicants’ substantive relief, then it is 

submitted that the applicants should not be mulcted with costs. For the 

reasons set out above, the applicants are pursuing a fundamental rights claim 

in an important constitutional matter that has wider ramifications beyond 

                                                
52 Biowatch Trust v Registrar, Genetic Resources, and Others (“Biowatch”) 2009 (6) SA 232 (CC) at paras 21 – 25. 
53 See South African Railway and Harbours v Illovo Sugar Estates Ltd and Another 1954 (4) SA 425 (N) at 427A; Van 

Zyl and Others v Government of the Republic of South Africa and Others 2008 (3) 294 (SCA) at para 93. Van Zyl and 

Others v Government of the Republic of South Africa and Others 2005 (11) BCLR 1106 (T) at para 125 
54 Southern African Litigation Centre and Another v National Director of Public Prosecutions and Others 2012 (10) 

BCLR 1089 (GNP) at para [24]. 
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themselves; and in accordance with the usual rule (there being no suggestion 

that the applicants are acting in bad faith or vexatiously) no order of costs 

should be made against the applicants if they are unsuccessful.55 

I CONCLUSION 

112. In the premises, the applicants contend that the High Court correctly declared 

sections 2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) of POCA to be unconstitutional 

and invalid, to the extent of the words “ought reasonable to have known”, but 

erred in failing to uphold the applicants’ contention that the remaining 

impugned provisions of POCA are unconstitutional, and in not awarding the 

applicants their costs, including the costs of three counsel. 

113. In the circumstances, the applicants apply to this Court to confirm paragraph 

(b) of the order of Madondo J in the KwaZulu-Natal High Court, 

Pietermaritzburg on 17 May 2013, and to vary (alternatively, and to the 

extent necessary, for leave to appeal against) paragraphs (a) and (c) of the 

order.   

114. It is furthermore appropriate that the respondents are ordered, jointly and 

severally, to pay the applicants’ costs of suit in this Court, such costs to 

include the costs attendant upon the employment of three counsel. 

                                                
55 Biowatch at paras [21 – 25]. 
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115. The applicants accordingly ask that this court grant the orders as sought in 

the Notice, and to dismiss the cross-appeal. 
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