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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CONSTITUTION HILL 

CCT CASE NO:   

KZNHC CASE NO: 8006 / 12 

In the matter between: 

 

THE NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS FIRST APPLICANT 

THE MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT SECOND APPLICANT 

and 

GASTON SAVOI FIRST RESPONDENT 

INTAKA HOLDINGS (PTY) LTD SECOND RESPONDENT 

FERNANDO PRADERI THIRD RESPONDENT 

 

 

ANSWERING AFFIDAVIT IN THE CROSS-APPEAL 

 

I, the undersigned 
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GEORGE MORRISON VAN NIEKERK 

state under oath: 

1. I am an adult male attorney, practising as such at Edward Nathan Sonnenbergs, 

1 North Wharf Square, Loop Street, Cape Town.  I am the attorney of record for 

the respondents, and represented them before the High Court.  I deposed to the 

supporting affidavit in the application for confirmation of the orders of 

constitutional invalidity before this Court (“main application”) and am authorised 

to depose to this affidavit on behalf of the respondents in respect of this 

application (“application for leave to cross-appeal”). 

2. The facts hereinafter set forth are, save where otherwise indicated, within my own 

knowledge and are, to the best of my belief, true and correct. 

INTRODUCTION 

3. The facts and legal history giving rise to the applications currently before this 

Court are set out in the supporting affidavit to which I deposed in the main 

application and are not repeated here.  In short, the applicants in the main 

application (who are the respondents in this application for leave to cross-appeal) 

(“respondents”) seek two sets of orders from this Court: 

3.1. First, they seek confirmation of the declaration of the High Court that the 

provisions of section 2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) of POCA are 

unconstitutional, to the extent of the words ‘ought reasonably to have 

known’, as contained in each subsection referred to above; 
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3.2. Secondly, the applicants in the main application seek a variation of 

paragraphs 1(a) and 1(c) of the order to read, respectively: 

(a) (i) The definitions of ‘pattern of racketeering activity’ and 

‘enterprise’ in section 1 of POCA, together with sections 

2(1)(a); 2(1)(b); 2(1)(c); 2(1)(d); 2(1)(e); 2(1)(f); 2(1)(g) of 

POCA (which are premised on the above definitions) are with 

immediate effect declared unconstitutional and invalid.  

(ii)  Chapter 2 of POCA is declared unconstitutional in its 

entirety; 

(iii) Section 2(2) of POCA is declared unconstitutional and 

invalid. 

… 

(c) The respondents are directed to pay the applicants’ costs, such 

costs to include the employment of three counsel. 

4. I have read the applicants’ supporting affidavit in the application for leave to 

cross-appeal against certain parts of the order granted by the court a quo, and wish 

to respond thereto as follows.  Many of the issues at stake in this application 

involve questions of law which will be comprehensively dealt with in the written 

argument to be filed by the respondents in due course. 

Ad paras 1-8 

5. Save to deny that the contents of the applicants’ supporting affidavit are true and 
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correct, the respondents admit the contents of these paragraphs. 

Ad paras 9-14 

6. The contents of these paragraphs are noted. 

Ad para 15 

7. The respondents admit the contents of this paragraph, save to state that the 

applicants’ characterisation of the constitutional challenge in the main application 

is under-inclusive.  In the High Court, the respondents sought a declaration of 

constitutional invalidity in respect of the following sections of POCA on the 

following grounds: 

7.1. The definition of “pattern of racketeering activity” in section 1 of POCA is 

unconstitutional and void for vagueness; 

7.2. In addition, the definition of “enterprise” in section 1 of POCA is 

overbroad and unconstitutional; 

7.3. Consequently, the following sections of POCA (which are predicated on the 

definitions of “pattern of racketeering activity” and “enterprise”) are 

unconstitutional and void for vagueness: 

7.3.1. Section 2(1)(a); 

7.3.2. Section 2(1)(b); 

7.3.3. Section 2(1)(c); 
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7.3.4. Section 2(1)(d); 

7.3.5. Section 2(1)(e); 

7.3.6. Section 2(1)(f); 

7.3.7. Section 2(1)(g). 

8. The challenge was substantially broader than that set out in paragraph 15 of the 

supporting affidavit in the application for leave to cross-appeal. 

Ad paras 16-17 

9. The contents of this paragraph are admitted; however, the correct reference for the 

quoted portion of the High Court judgment is paragraph [91], not paragraph [90].   

10. In addition to the excerpt of the judgment quoted by the applicants in the cross-

appeal, the High Court’s reasoning for declaring sections 2(1)(a)(ii); (b)(ii); (c)(ii) 

and (f)(ii) of POCA unconstitutional was the following: 

“[90] However, a person cannot be convicted on the ground that the 

circumstances were foreseeable consequences of his conduct.  The 

requirement that the accused ought reasonably to have known that his 

conduct would constitute an offence of racketeering calls for the 

application of an objective test in determining whether or not the 

accused ‘ought reasonably to have known’; because the fictitious 

reasonable person would have known that his conduct constituted 

racketeering activity.  However, such a conclusion would constitute 

negligence and not dolus in any form…  This renders the accused 



 6 

exposed to conviction for an offence he had not committed.  In the 

circumstances, the possibility of punishing an unintended, insensible or 

unconscious conduct cannot be excluded, and that would in the 

decision in Humphrey’s case, supra, conflate different tests for dolus 

and negligence. 

[91] The same can be said for deductive reasoning on the ground 

that the process of inferential reasoning also starts from the premise 

that, in accordance with common human experience the possibility of 

the consequences ensuing would have been obvious to any person of 

normal intelligence.  There is no certainty as to whether actual or 

constructive knowledge is a requirement for the contravention of 

section 2(1)(a) – 2(1)(g) of POCA.  Such a confusion has the effect of 

rendering the provisions of section 2(1)(a)(ii), (b)(ii), (c)(ii) and (f) 

vague and unintelligible, and as a consequence such provisions are 

unconstitutional and, therefore, invalid to the extent only of the words 

‘ought reasonably to have known’ in each paragraph referred to 

above.” 

Ad paras 18-23 

11. It is denied that the sections in question are “not vague or unclear”.  The High 

Court correctly held that the sections were unconstitutional and invalid for failing 

to provide certainty as to whether actual or constructive knowledge is a 

requirement for the contravention of sections 2(1)(a) – 2(1)(g) of POCA. 

12. The remainder of these paragraphs amount to legal argument concerning the 
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interpretation of statutes and will be comprehensively canvassed in the written 

argument to be filed by the respondents in due course. 

Ad para 24-26 

13. The respondents admit the contents of these paragraphs. 

Ad paras 27-31 

14.  The respondents deny that the High Court ought to have awarded costs to the 

applicants, or that there are any grounds for departing from the ordinary rule of 

costs in constitutional public interest litigation. 

15. If the respondents are unsuccessful before this Court, they should not be mulcted 

in costs, and no order as to costs either in this Court or the High Court should be 

made.  The reason for such order is comprehensively set out in the judgment a quo 

(at para [130]), and is based on the general rule that in constitutional litigation an 

unsuccessful litigant ought not to be ordered to pay costs because “an award of 

costs might have a chilling effect on the litigants who might wish to vindicate their 

constitutional rights.” 

16. Given the aforegoing, the High Court correctly held that, since the application was 

neither frivolous nor vexatious, it would not be appropriate and just to make a 

costs order against the respondents. 

17. If the respondents are successful in opposing this cross-appeal and succeeding in 

the main application the ordinary rule of constitutional litigation should be 

followed, and the respondents should be awarded their costs, such costs to include 
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the costs of three counsel. 

18. It is denied that the constitutional issue in the main application is “incidental”, or 

that the proceedings form part of a legal strategy of the respondents to avoid 

criminal prosecution.  The main application is a bona fide attempt by the 

respondents to ensure that their fundamental rights are protected. 

19. In the premises, if the respondents are successful, they should be granted their 

costs, such costs to include the costs of three counsel; and if they are unsuccessful, 

no order as to costs should be made. 

Ad paras 32-36 

20. The applicants in the main application admit that the application for leave to 

cross-appeal raises a serious constitutional matter, concerning the constitutionality 

or otherwise of the impugned sections of POCA.  It is furthermore admitted that it 

is in the interests of justice that all constitutional issues flowing from the High 

Court judgment should be dealt with together and at once in order to achieve legal 

certainty, and that, since the issues are of a purely legal nature, it is appropriate for 

the confirmation and the appeal/cross-appeal to lie directly to the Constitutional 

Court. 

21. It is in the public interest that the constitutional issues which were raised before 

the High Court are finally determined by this Court and that there is certainty as to 

the constitutionality of the impugned provisions, which only this Court can bring.  

The final determination of the matters in issue is urgent and the issues were fully 

and comprehensively ventilated before the High Court. 
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22. In the premises, although it is denied that the cross-appeal bears any prospects of 

success, the respondents submit that the cross-appeal should be dealt with together 

with the main application in the interests of justice.  

Ad paras 37-38 

23. Although it is once again denied that the cross-appeal bears any prospects of 

success, or that the applicants are entitled to the relief sought in the notice of 

motion in this application for leave to cross-appeal, the respondents admit that it is 

in the interests of justice to determine the issues raised in the cross-appeal together 

with the main application, and that leave to appeal should be granted. 

Conclusion 

24. The respondents accordingly accept that this court should grant leave to cross-

appeal, but submit that this Court should dismiss the cross-appeal on the merits.  

GEORGE MORRISON VAN NIEKERK 

 

I certify that the Deponent has acknowledged that he knows and understands the 

contents of this Affidavit, which was signed and sworn to before me at Cape Town on 

this 6
th

  day of August 2013, the Regulations contained in Government Notice No. 

R1258 dated 21 July 1972, as amended by Government Notice number R1648 of 19 

August 1977, by Government Notice R1428 of July 11 1980, and by Government 

Notice number R774 of 23 April 1982, having been complied with. 
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COMMISSIONER OF OATHS 

 


