
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CONSTITUTIONAL HILL 

 

              CCT Case No.: 71/13 

                 KZN High Court Case No.: 8006/12 

 

In the matter between:  

 

THE NATIONAL DIRECTOR OF PUBLIC                                                First Applicant 

PROSECUTIONS                      

THE MINISTER OF JUSTICE AND                 Second Applicant 

CONSTITUTIONAL DEVELOPMENT 

 

and  

 

GASTON SAVOI                               First Respondent  

INTAKA HOLDINGS (PTY) LTD                                    Second Respondent 

FERNANDO PRADERI                            Third Respondent  

 

 

THE APPLICANTS’ SUPPORTING AFFIDAVIT  

 

 

 

I, the undersigned,  

PATRICK JOHN KEVAN 

 

do hereby make oath and state that:- 
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1. I am an adult male attorney, practising as a Senior State Attorney at the State 

Attorney’s Office, Kwa-Zulu Natal, 6
th

 Floor, Metlife Building, 391 Anton Lembede 

Street, Durban, Kwa-Zulu Natal. I am the attorney for the applicants and represented 

them before the High Court.  I am authorised to depose to this affidavit on behalf of 

the respondents; 

 

2. The facts hereinafter fall, save where otherwise indicated, within my own knowledge 

and are, the best of my belief, true and correct. 

 

3. Where I make legal submissions, I do so on the advice of my legal counsel, which 

advice I believe to be true and correct. 

 

A THE PARTIES 

 

4. The first applicant is the National Director of Public Prosecutions acting in her official 

capacity. Her office is located at the National Prosecution Authority, VTM Building, 

123 Westlake Avenue, Corner Hartley Avenue, Weavind Park, Silverton, Pretoria. 

 

5. The second applicant is the Minister of Justice and Constitutional Development, acting 

in his official capacity. His office is located at the Department of Justice and 

Constitutional Development at Momentum Building, 329 Pretorius Street, Corner 

Prinsloo Street, Pretoria. 

 

6. The first respondent is Gaston Savoi, a sixty year old male and the chairman of 
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various companies in the Intaka group of companies, including the second respondent.  

 

7. The second respondent is Intaka Holdings (Pty) Ltd (registration number 2003-

021018-07), a duly incorporated company with its registered address at 4 Bell 

Crescent, Westlake Business park, Tokai, Cape Town. 

 

8. The third respondent is Fernando Praderi, an adult Uruguayan male residing at 42 

Blue Crane Way, Tokai, Cape Town. 

 

B INTRODUCTION 

 

9. The applicants seek leave to cross-appeal against certain parts of the order granted by 

the Court a quo. They have not, and will not, seek leave or special leave to appeal to 

any other court.  

 

10. Those parts are paragraphs (b) and (c) of the order. (See annexure “PK1” which 

contains the judgment.) 

 

11. Paragraph (b) states that: 

 

“The provisions of section 2(1)(a)(ii); (b)(ii); (c)(ii) and f(ii) [of the 

Prevention of Organised Crime Act] are with immediate effect 

declared unconstitutional and invalid to the extent only of the words; 

“ought reasonably to have known”, as contained in each paragraph 

referred to above…” [See para 131] 
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12. Paragraph (c) states that: 

 

“No order as to costs is made.” [See para 131] 

 

13. The applicants also seek an order that the respondents pay the costs of this application. 

 

14. In sum, the constitutional matter raised by the court a quo’s decision is the finding that 

the sections in the POCA are unconstitutional and invalid. The issue of the costs order 

is not a constitutional issue but clearly connected with it.  

 

C THE COURT A QUO’S DECISION IN RESPECT OF THE SECTIONS OF 

THE POCA 

 

15. The respondents contended, in the court a quo, that sections 2(1)(a)(ii); (b)(ii); (c)(ii) 

and (f)(ii) of the Prevention of Organised Crime Act, 1998, are unconstitutional, 

invalid and void for vagueness. (I hereafter refer to the sections as simply “the 

sections”.) 

 

16. The court found that the sections are indeed unconstitutional and invalid to the extent 

only of the words “ought reasonably to have known” because they are vague and 

unintelligible.  

 

17. The court’s reasoning for its finding was: 

 

“That there is no certainty as to whether actual or constructive 
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knowledge is a requirement for the contravention of section 2(1)(a)-

(g) of POCA. Such confusion has the effect of rendering [the sections] 

vague and unintelligible…” [See para 90] 

 

D THE GROUNDS UPON WHICH THE DECISION THAT THE SECTIONS IN 

THE POCA ARE UNCONSTITUTIONAL ARE DISPUTED 

 

18. The court a quo, with respect, erred in finding that the sections are invalid for the 

simple reason that they are not vague or unclear in respect of which type of knowledge 

the phrase “ought reasonably to have known” refers to. 

 

19. Because each section clearly contrasts the words “knows” and “ought to have known”, 

it is instantly obvious that “ought to have known” cannot be taken to mean something 

akin to “knows”. 

 

20. Since “knows” connotes actual knowledge on the part of a person, “ought to have 

known” can only, and indeed must, refer to constructive knowledge. 

 

21. Furthermore, the phrase “ought to have known” has a well understood meaning in the 

criminal law (and elsewhere in law) to connote fault. 

 

22. Therefore, the court’s finding of unconstitutionality for reasons of vagueness is 

incorrect and should be overturned on appeal. 

 

23. Note that this contention is of a legal nature and is therefore only briefly set out above. 

The applicants will fully address the issue in their written submissions. 
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E THE COURT A QUO’S FINDINGS IN RESPECT OF COSTS 

 

24. The court a quo held that the applicants in that court (i.e. the respondents in the instant 

application) had pursued a fundamental rights claim in an important constitutional 

matter that had ramifications far beyond themselves. The court also found that their 

application had not been frivolous and vexatious. 

 

25. The court then proceeded to depart from the ordinary rule that costs should follow the 

results and held that: 

 

“…[T]he rule is departed where the constitutionality of the statute is 

challenged, a matter which usually will be one of public interest…The 

rationale or the general rule that in constitutional litigation an 

unsuccessful litigant ought not be ordered to pay costs is that ‘an 

award of costs might have a chilling effect on the litigants who might 

wish to indicate their constitutional rights.’ There may be 

circumstances that justify departure from this rule such as where the 

litigation is frivolous or vexatious.” [See para 130] 

 

26. Accordingly, the court made no order as to costs. 

 

F THE GROUNDS UPON WHICH THE COURT A QUO’S DECISION TO NOT 

AWARD COSTS SHOULD BE SET ASIDE 

 

27. The court a quo, with respect, erred by not awarding costs to the applicants. 

 

28. That is because the litigation by the respondents, while incidentally raising 
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constitutional issues, was not instituted for altruistic reasons in the public interest.  

 

29. Rather, the proceedings in the court a quo was part of a legal strategy on the part of 

the financially well-set respondents to avoid criminal prosecution. 

 

30. Therefore, the court misdirected itself by not granting a costs order against the 

respondents. 

 

31. Since this contention is of a legal nature, it has been only succinctly set out. However, 

it will be dealt with fully in the applicants’ written submissions. 

 

G THIS APPLICATION SHOULD BE HEARD BY THE CONSTITUTIONAL 

COURT 

 

32. The established test in deciding whether the Constitutional Court should hear an 

appeal consists of two requirements that are both to be met before an application for 

leave to (cross-) appeal will be granted.  

 

33. The first requirement is that the application should raise a constitutional matter. The 

second is that it should be in the interests of justice for the Constitutional Court to 

grant the leave to appeal. 

 

34. In respect of the first requirement, it is plain that this application raises a serious 

constitutional matter, viz: should the finding of constitutional validity of the sections 

in the POCA by the court a quo be set aside? 
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35. It is also plain that it is in the interests of justice that the cross-appeal should be 

granted so that the issues it raises may be determined by the Constitutional Court. That 

is for the following reasons: 

 

35.1. Since the other orders granted by the court a quo are subject to an application 

for leave to appeal, it is in the interest of justice that all the constitutional 

issues flowing from the court’s judgment are dealt with together and at once to 

attain legal certainty. Legal certainty will not be achieved if the instant 

application is not heard at the same time as the other application for leave to 

appeal; 

 

35.2. The issue in this application of one of substance because the POCA plays an 

important part in crime prevention in our society. Thus, the constitutional 

issues surrounding it should be determined as soon as possible; 

 

35.3. The determination of the constitutionality of the sections will not require 

reference to factual evidence. Thus, there will at no stage be a possible need to 

refer the matter back to another court; 

 

35.4. There are, as indicated above, real prospects that the court will reverse the 

judgment of the court a quo; 

 

35.5. The instant application entails only constitutional issues; 
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35.6.  There is no need for the matter to be heard by the Supreme Court of Appeal 

because no issues relate to the development of the common law; 

 

35.7. An appeal directly to the Constitutional Court will save considerable costs and 

time; 

 

35.8. The issues in this application are of public importance because South Africans 

are subject to high crime levels and in desperate need of the protection offered 

by POCA; and 

 

35.9. The matter has been heard by the court a quo. The Constitutional Court will 

thus have the benefit of a judgment by another court. 

 

36. These reasons are of a legal nature and will therefore be discussed in full only in the 

applicants’ written submissions.  

 

H CONCLUSION 

 

37. It has been demonstrated in the foregoing that the applicants have met all the 

requirements for an application for leave to cross-appeal. 

 

38. Thus, I pray that the relief sought in the notice be granted to the applicants. 
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________________________ 

DEPONENT 

I HEREBY CERTIFY  that the deponent has acknowledged that he knows and understands 

the contents of this affidavit which was signed and sworn to before me at 

__________________ on this _____day of ________________ 2013, the Regulations in 

terms of Section 10 of Act 16 of 1963, as published under GN. R1258 of 21 July 1972 and 

amended by GN. R1648 of 1977 and GN. R1428 of 1980 and GN. R774 of 1982, have been 

complied with. 

 

 

 

 

____________________________ 

COMMISSIONER OF OATHS 


