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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CONSTITUTION HILL 

CCT CASE NO:   

KZNHC CASE NO: 8006 / 12 

In the matter between: 

 

GASTON SAVOI FIRST APPLICANT 

INTAKA HOLDINGS (PTY) LTD SECOND APPLICANT 

FERNANDO PRADERI THIRD APPLICANT 

and 

THE NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS FIRST RESPONDENT 

THE MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT SECOND RESPONDENT 

 

SUPPORTING AFFIDAVIT 

 

I, the undersigned 

GEORGE MORRISON VAN NIEKERK 

do hereby make oath and say: 
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1. I am an adult male attorney, practising as such at Edward Nathan Sonnenbergs, 

1 North Wharf Square, Loop Street, Cape Town.  I am the attorney of record for 

the applicants, and represented them before the High Court.  I am authorised to 

depose to this affidavit on behalf of the applicants. 

2. The facts hereinafter set forth are, save where otherwise indicated, within my own 

knowledge and are, to the best of my belief, true and correct. 

3. In this application, the applicants challenge the constitutionality of various 

provisions relating to racketeering in the Prevention of Organised Crime Act 121 

of 1998 (“POCA”), on the grounds that the impugned provisions are vague, 

overbroad and retrospective and that they violate the rule of law and fair trial 

rights of an accused contained in section 35 of the Constitution. 

4. The application was met with partial success in the High Court.  The applicants 

now seek two sets of orders from this Court: firstly confirmation of the finding of 

constitutional invalidity in respect of those sections which the High Court declared 

unconstitutional and invalid, and secondly declaring those further impugned 

sections in respect of which the High Court dismissed the application to be 

unconstitutional on the grounds set out below. 

THE PARTIES 

5. The first applicant is GASTON SAVOI a sixty year old male and the chairman of 

various companies in the Intaka group of companies (“Intaka Group”), including 

the second applicant.  The first applicant has, in his personal capacity as well as in 

his representative capacity for the second applicant, been charged with the alleged 

commission of various offences, which include racketeering, in four separate and 
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current criminal prosecutions, three in the Northern Cape Province (“NCP 

matter”) and one in Kwazulu-Natal (“KZN matter”). 

6. The second applicant is INTAKA HOLDINGS (PTY) LTD (registration number 

2003-021018-07, registration date 28 August 2003), a duly incorporated company 

with its registered address at 4 Bell Crescent, Westlake Business Park, Tokai, 

Cape Town.  The second applicant has been indicted as accused number 2 in the 

KZN matter in terms of section 332 of the Criminal Procedure Act 51 of 1977 and 

is represented by the first applicant in that matter. 

7. The third applicant is FERNANDO PRADERI, an adult Uruguayan male 

residing at 42 Blue Crane Way, Tokai, Cape Town.  Mr Praderi is an employee of 

the Intaka Group and has been indicted as accused number 3 in the KZN matter. 

8. For ease of reference, I refer to the first to third applicants as “the applicants”. 

9. The first respondent is the NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS (“NDPP”) acting in his official capacity.  The first 

respondent’s office is located at the National Prosecuting Authority, VTM 

Building, 123 Westlake Avenue, Corner Hartley Avenue, Weavind Park, Silverton 

Pretoria.  The first respondent is the head of the prosecuting authority in terms of 

section 179(1)(a) of the Constitution, and assumes ultimate authority for the 

prosecution of the applicants. 

10. The second respondent is the MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT, acting in his official capacity.  The 

second respondent’s office is located at the Department of Justice and 

Constitutional Development at Momentum Building, 329 Pretorius Street, Cnr 
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Prinsloo Street, Pretoria.  The second respondent is cited in his official capacity in 

terms of Rule 16A of the Uniform Rules of Court and given his interest in the 

constitutional impugnment of criminalising national legislation.  

SYNOPSIS 

11. The applicants apply for confirmation of that part of the order of Madondo J 

granted in the KwaZulu-Natal High Court, Pietermaritzburg on 17 May 2013, that 

declared certain sections of POCA to be unconstitutional, and a variation of his 

order in respect of his failure to grant the applicants’ costs.  In addition, the 

applicants seek variation of the remainder of the order in terms of section 

172(2)(d) of the Constitution; alternatively and to the extent necessary, the 

applicants seek leave to appeal against the decision of the High Court in respect of 

those challenges to the constitutionality of POCA which were dismissed. 

12. The order appears at page 57 of the judgment of Madondo J, a copy of which is 

annexed marked “GVN1”. The order reads: 

(a) The application for the relief sought in paragraphs a, b, c, d 

and e of the Notice of Motion save the relief relating to the provisions 

of section 2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) of POCA is dismissed; 

(b) The provisions of section 2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) 

are with immediate effect declared unconstitutional and invalid to the 

extent only of the words “ought reasonably to have known”, as 

contained in each paragraph referred to above; 

(c) No order as to costs is made”. 
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THE DECISION OF THE HIGH COURT 

13. The factual background giving rise to the application in the High Court is set out 

in the judgment of Madondo J at paragraphs [7] – [12] and is not repeated here. 

14. In the High Court, the applicants sought a declaration of constitutional invalidity 

in respect of certain sections of POCA on the following grounds: 

14.1. The definition of “pattern of racketeering activity” in section 1 of POCA is 

unconstitutional and void for vagueness; 

14.2. In addition, the definition of “enterprise” in section 1 of POCA is 

overbroad and unconstitutional; 

14.3. Consequently, the following sections of POCA (which are predicated on the 

definitions of “pattern of racketeering activity” and “enterprise”) are 

unconstitutional and void for vagueness: 

14.3.1. Section 2(1)(a); 

14.3.2. Section 2(1)(b); 

14.3.3. Section 2(1)(c); 

14.3.4. Section 2(1)(d); 

14.3.5. Section 2(1)(e); 

14.3.6. Section 2(1)(f); 

14.3.7. Section 2(1)(g). 
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14.4. Chapter 2 of POCA is unconstitutional in its entirety because it operates 

retrospectively in violation of section 35(3)(l) of the Constitution and the 

Rule of Law 

14.5. Section 2(2) of POCA is unconstitutional and invalid because it violates the 

fair trial rights of an accused contained in section 35 of the Constitution. 

14.6. In addition the applicants sought the costs of three counsel (four counsel 

appeared on behalf of the applicants; and three counsel were utilised by the 

respondents in the High Court).  

15. As reflected in the order quoted above, the High Court declared certain parts of 

POCA invalid, but declined to grant the relief sought in respect of the remainder 

of the sections, and declined to make any order as to costs in the applicants’ 

favour.   

Confirmation of the order in relevant part 

16. The applicants seek confirmation of paragraph (1)(b) of the order in terms of 

which the High Court declared the provisions of section 2(1)(a)(ii); (b)(ii); (c)(ii) 

and (f)(ii) of POCA unconstitutional with immediate effect, to the extent only of 

the words ‘ought reasonably to have known’, as contained in each paragraph 

referred to above. 

17. Under section 167(5) of the Constitution, it is this Court that makes the final 

decision whether an Act of Parliament is to be declared invalid on the ground that 

it is inconsistent with the Constitution. 
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18. Section 172(2)(a) of the Constitution provides that any order concerning the 

constitutional validity of an Act of Parliament has no force unless it is confirmed 

by this Court.  This Court must accordingly confirm any order of invalidity made 

by the High Court before that order will have any force. 

19. Rule 16 of this Court’s Rules provides for confirmation of orders of constitutional 

invalidity made by High Courts or the Supreme Court of Appeal. 

20. Rule 16(4) provides that a person or organ of state entitled to do so and desirous of 

applying for the confirmation of an order in terms of section 172(2)(d) of the 

Constitution shall, within 15 days of the making of such order, lodge an 

application for such confirmation with the Registrar and a copy thereof with the 

Registrar of the Court which made the order, whereupon the matter shall be 

disposed of in accordance with the directions given by the Chief Justice. 

21. The applicants are desirous and, it is submitted, entitled to apply for the 

confirmation of paragraph (b) of the order of the High Court declaring the 

provisions of section 2(1)(a)(ii); (b)(ii); (c)(ii) and (f)(ii) unconstitutionally invalid 

to the extent of the words “ought reasonably to have known”.   

Variation and / or appeal against the remainder of the order 

Variation of paragraphs (a) and (c) of the order 

22. In addition to confirmation of paragraph 1(b) of the order, referred to above, the 

applicants are desirous and, it is submitted, entitled to apply for variation of 

paragraphs 1(a) and 1(c) of the order in terms of section 172(2)(d) of the 

Constitution. 
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23. Section 172(2)(d) provides that any person or organ of state with a sufficient 

interest may appeal, or apply, directly to the Constitutional Court to confirm or 

vary an order of constitutional invalidity by a court in terms of subsection 172(2). 

24. Section 8 of the Constitutional Court Complementary Act, No 13 of 1995, 

provides that whenever (inter alia) the High Court declares an Act of Parliament 

invalid as contemplated in section 172(2)(a) of the Constitution, any person with 

sufficient interest may apply to this Court to confirm the order and this Court shall 

deal with the matter in accordance with its Rules. 

25. The applicants, as the original applicants in this matter, have a clear interest in 

varying the order to declare the impugned provisions of POCA to be 

unconstitutional, and, if they are successful, to be awarded their costs. 

26. The applicants seek a variation of paragraphs 1(a) and 1(c) of the order to read, 

respectively: 

(a) (i) The definitions of ‘pattern of racketeering activity’ and 

‘enterprise’ in section 1 of POCA, together with sections 

2(1)(a); 2(1)(b); 2(1)(c); 2(1)(d); 2(1)(e); 2(1)(f); 2(1)(g) of 

POCA (which are premised on the above definitions) are with 

immediate effect declared unconstitutional and invalid.  

(ii)  Chapter 2 of POCA is declared unconstitutional in its 

entirety; 

(iii) Section 2(2) of POCA is declared unconstitutional and 

invalid. 
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… 

(c) The respondents are directed to pay the applicants’ costs, such 

costs to include the employment of three counsel. 

Application for leave to appeal against paragraphs (a) and (c) of the order 

27. Alternatively, and to the extent necessary, the applicants seek the leave of this 

Court to appeal against paragraphs (a) and (c) of the order in terms of Rule 19 of 

the Rules of this Court. 

28. Rule 19 provides that a litigant who is aggrieved by the decision of a High Court, 

and who wishes to appeal directly to the Constitutional Court on a constitutional 

matter may seek leave to appeal from this Court. 

29. The grounds on which this application for leave to appeal is based are the 

following: 

29.1. The High Court erred in finding that the definition of “pattern of 

racketeering activity” was not unconstitutionally vague; 

29.2. The High Court erred in finding (at para [27] of the judgment) that an 

“enterprise” “is chiefly distinguished from the pattern of racketeering 

activity by the fact that it possesses some goal or purpose more pervasive 

and more enduring than usual gratification that can accrue from the 

successful completion of each particular criminal act”; 

29.3. The High Court erred in holding (at para [41] of the judgment) that the 

definition of “pattern of racketeering activity” is not vague, but is “clear 
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and precise, instead”, and that an accused is adequately warned of what 

constitutes racketeering under POCA; 

29.4. The High Court misdirected itself in holding (at paras [46-7] of the 

judgment) that the common law of conspiracy and common purpose was 

“inadequate to deal with the sophisticated methods used by modern crime 

syndicates, organised crime in particular” and that “organised crime has a 

number of features that make successful prosecutions difficult at common 

law”, particularly in circumstances where the respondents, although 

challenged to do so by the applicants, had failed to place any evidence 

before the High Court to show how the common law would have been 

inadequate or ineffectual as applied to the applicants in respect of their 

alleged crimes; 

29.5. The High Court misdirected itself (at para [50] of the judgment) in finding 

that the “drastic remedies” and “enhanced sanctions” provided for in 

POCA were constitutionally justifiable;  

29.6. The High Court erred in holding (at para [60] of the judgment) that the 

“very nature of organised crime” could be used to justify the breadth of the 

impugned definitions, all the more so since it is clear that the provisions 

also catch businesses – like the applicants’ – which are not organised, and 

in circumstances where the Court itself held (at para [63]) that “POCA 

should be limited to organised crime” (and see too para [70], where the 

Court contends on the one hand that in order to root out “organised crime 

the definition of ‘pattern of racketeering activity’ must be liberally 
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construed”, yet on the other hand stresses that “such an interpretation must 

be limited to organised crimes”); 

29.7. The High Court misdirected itself (at para [61] of the judgment) in finding 

it to be an “undeniable fact” that “prior to the promulgation of POCA the 

principles of common law could not deal effectively with organised crime” 

when this fact was disputed by the applicants, as regards their charges under 

POCA, and using that fact apparently as a basis to justify POCA’s 

application to the applicants who are not involved in “organised crime”, 

particularly where no countervailing evidence was proffered by the 

respondents to justify the extension of POCA to non-organised crime; 

29.8. The High Court misdirected itself in importing US jurisprudence and 

relying on findings of diverse US courts as though settled South African 

law (see for example paras [66]; [68]; [69]; [74]; [75]; [77] and [84] of the 

judgment); 

29.9. The High Court erred in finding (at para [74] of the judgment) that POCA 

“is applicable to a person or to a group of persons whose sole purpose is to 

engage in illegal activities” when the applicants had clearly demonstrated 

the POCA’s application extended beyond this, and was consequently 

overbroad; 

29.10. The High Court erred in finding that the definitions of “pattern of 

racketeering activity” and “enterprise” are not unconstitutionally 

overbroad; 
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29.11. The High Court erred (at para [81] of the judgement) in confusing the 

“necessity” of legislation such as POCA with its constitutionality; 

29.12. The High Court erred in finding that chapter 2 of POCA was not 

retrospective in nature; 

29.13. The High Court erred in finding (at para [187] of the judgment) that “the 

requirement that one act of racketeering be committed after effective date of 

POCA eliminates any expost facto problems, even if some acts of 

racketeering occurred before the effective date” [sic]; 

29.14. The High Court erred in finding that section 2(2) of POCA does not violate 

an accused’s right to a fair trial under section 35 of the Constitution; 

29.15. The High Court misdirected itself in accepting the respondents’ argument 

that section 2(2) was “enacted in order to cure the defect in the standard of 

proof by achieving flexibility in the standard of proof so to secure 

conviction in the present sophisticated criminal matters” (at para [115] of 

the judgment); 

29.16. The High Court erred in holding (at para [124]) that the discretion of the 

trial judge is sufficient to secure the accused’s right to a fair trial; 

29.17. The High Court erred in not awarding the applicants their costs, such costs 

to include the costs of three counsel. 

30. The applicants do not intend applying to any other court for leave to appeal. 

31. Given that the constitutionality of POCA will already be before this Court in terms 

of the confirmation application set out above, it is submitted that it is in the 
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interests of justice for this Court to grant leave to appeal (to the extent necessary) 

in respect of the remainder of the order, as it would not be appropriate to leave the 

constitutionality of the impugned sections “in limbo” with the attendant 

uncertainty that such a situation would create. 

32. The challenge to the impugned provisions of POCA is an entirely constitutional 

one, involving the testing of each of the provisions against the constitutional 

standard with which all legislation must comply.  There are no disputes of fact, 

and the constitutional arguments were ventilated in voluminous heads of argument 

and affidavits filed by the applicants and respondents before the High Court.  The 

arguments in favour of a declaration of unconstitutionality appear from the heads 

of argument filed on behalf of the applicants which are attached marked “GVN2”.  

In brief, they include (with reference to the paragraphs in the heads of argument 

indicated): 

32.1. Chapter 2 of POCA does not comply with the constitutional imperative in 

section 35(3)(j) of the Bill of Rights that an accused shall “not be convicted 

for an act or omission that was not an offence under either national or 

international law at the time it was committed or omitted”.  Chapter 2, by its 

design is a retrospective measure which applies to activities which were 

conducted before POCA came into effect, and upon which POCA is 

parasitic.  (Para 5, pp 44-46 and paras 8.12-8.16, pp 77-78). 

32.2. The definitions of  “enterprise” and “pattern of racketeering activity” in 

POCA are unconstitutionally vague and overbroad, in violation of the rule 

of law, and the principle that persons should be afforded fair warning of 

what the law requires of them.  (Paras 6-6.22, pp 47-52). 
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32.3. The discretion given to officials of the NDPP under chapter 2 of POCA is 

unconstitutional in that it is not circumscribed: the NDPP is empowered to 

exercise its discretion to charge an accused person under section 2 of 

POCA, but is given insufficient (if any) guidence on how to do so, and thus 

has an overbroad discretion.  (Paras 6.23-6.33, pp 52-56). 

32.4. Chapter 2 of POCA is unconstitutional in that it renders the fundamental 

rights of an accused person in section 35 of the Constitution subject to 

prosecutorial discretion, which gives rise only to the possibility of acquittal, 

where the possibility of prosecution and conviction remains.  (Paras 6.34-

6.46, pp 56-60). 

32.5. Section 2(1)(f) of POCA is unconstitutional because it imputes criminal 

liability on the basis of constructive knowledge.  (Paras 6.47-6.56, pp 60-

62). 

32.6. Chapter 2 of POCA is unconstitutional for failing adequately to distinguish 

between organised and non-organised crime.  (Paras 7.5-7.11, pp 65-67). 

32.7. Section 2(2) of POCA is unconstitutional for violating fair trial rights of the 

accused under section 35 of the Constitution, since it allows for hearsay, 

similar fact evidence or evidence relating to the previous convictions of an 

accused person to be admitted in a prosecution under POCA 

“notwithstanding that such evidence might otherwise be inadmissible, 

provided that such evidence would not render a trial unfair”.  (Paras 8.12-

8.16, pp 77-78). 
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32.8. The unconstitutionality of POCA cannot be justified under section 36 of the 

Constitution.  (Paras 7.16-7.25, pp. 68-71). 

33. In addition, it is in the interests of justice that leave to appeal be granted to the 

applicants in that: 

33.1. The issues raised in the application are of considerable importance and 

affect not only the applicants, but many others who have been accused of 

racketeering under the impugned provisions of POCA; 

33.2. It is of fundamental importance that the constitutionality of criminal 

legislation such as POCA be definitively pronounced on by this Court in 

order to protect the rights of accused persons under section 35 of the 

Constitution; 

33.3. Prospects of success in respect of the application for leave to appeal are 

good for the reasons set out above, and the appeal is “viable” in that there 

are reasonable prospects that the Court will reverse or materially alter the 

order against which leave is sought; 

33.4. It is in the public interest that the constitutional issues which were raised 

before the High Court are finally determined by this Court and that there is 

certainty as to the constitutionality of the impugned provisions, which only 

this Court can bring; 

33.5. The final determination of the matters in issue is urgent: the 

constitutionality of the impugned provisions affects not only the applicants 

but many other accused who face pending prosecutions under legislation 

which the applicants submit is unconstitutional and void for vagueness.   
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The applicants are currently facing prosecution for racketeering under the 

provisions of POCA that the High Court chose not to declare 

unconstitutional – and their trial is set to start in [insert]. 

34. Furthermore, and again to the extent necessary, it is submitted that this is an 

appropriate case for a direct appeal from the High Court to the Constitutional 

Court, for the following reasons: 

34.1. There will be substantial savings in time and costs to the parties as a result 

of a direct appeal, particularly in the light of the urgency of the application, 

and the need for certainty in respect of the constitutionality of the criminal 

law; 

34.2. The issues were fully and comprehensively ventilated before the High Court 

through the service of three counsel on behalf of the respondents (including 

senior counsel) and four counsel on the side of the applicants, and Madondo 

J’s judgment in this matter runs to 58 pages; 

34.3. There are no new facts, and the issues remain exactly as they were before 

the High Court; 

34.4. The matter concerns constitutional issues only and it is not necessary for 

this Court to await any judgment of the Supreme Court of Appeal regarding 

the issues of fact or interpretation in this matter. 

CONCLUSION 

35. It is submitted that the High Court correctly declared sections 2(1)(a)(ii); (b)(ii); 

(c)(ii) and (f)(ii) of POCA to be unconstitutional and invalid, to the extent of the 
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words “ought reasonable to have known”, but that it erred in failing to uphold the 

applicants’ contention that the remaining impugned provisions of POCA are 

unconstitutional. 

36. In the circumstances, the applicants apply to this Court to confirm paragraph (b) of 

the order of Madondo J in the KwaZulu-Natal High Court, Pietermaritzburg on 17 

May 2013, and to vary (alternatively, and to the extent necessary, for leave to 

appeal against) paragraphs (a) and (c) of the order. 

37. The applicants accordingly ask that this court grant the orders as sought in the 

notice to which this affidavit is annexed. 

 

______________________________________ 

GEORGE MORRISON VAN NIEKERK 

I certify that the Deponent has acknowledged that he/she knows and understands the 

contents of this Affidavit, which was signed and sworn to before me at   

 on this   day of    2013, the Regulations contained in 

Government Notice No. R1258 dated 21 July 1972, as amended by Government 

Notice number R1648 of 19 August 1977, by Government Notice R1428 of July 11 

1980, and by Government Notice number R774 of 23 April 1982, having been 

complied with. 

_________________ 

COMMISSIONER OF OATHS 


