
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NUMBER:      
 

In the matter between: 

 

 
FREDERICK COENRAD DANIEL Applicant 

 

and  
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OF SOUTH AFRICA First Respondent 

 
THE GOVERNMENT OF THE REPUBLIC 
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In re: 
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FIRST RESPONDENT’S OPPOSING AFFIDAVIT 

 

 

 

I, the undersigned, 

JACOB GEDLEYIHLEKISA ZUMA 

do hereby make oath and say that: 
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1. I am the President of the Republic of South Africa. 

2. The contents of this affidavit are within my personal knowledge 

except where the contrary is indicated or appears from the 

context and are to the best of my knowledge and belief, true and 

correct. 

3. Where I make legal submissions I do so on the advice of 

Respondents’ legal representatives. 

4. I have read the founding affidavit of FREDERICK COENRAD 

DANIEL, the Applicant, made in support of his application to set 

aside the order made by this court on 31 January 2013 (“the 

order”). 

5. I will insofar as it is necessary answer to the contentions made in 

the founding affidavit seriatim.  My failure, however, to answer 

each and every allegation should not be construed as an 

admission thereof but rather be regarded as denied. 
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This application is an abuse 

6. The main application was a substantial application.  Mr Daniel’s 

founding affidavit comprised some 33 pages and annexures 

exceeded 7,000 pages.  My answering affidavit together with the 

supporting affidavit of Paul Cavanagh, the State Attorney, and 

annexures amounted to some 100 pages. 

7. This honourable court considered the application and ten justices 

unanimously resolved that the application be dismissed with no 

order as to costs. 

8. This is the highest court in the land and the court has already 

made a finding; I submit that the Applicant is duty bound to 

accept such finding and not to undermine the integrity of the 

court by asking the court to revisit a decision, which followed 

upon an application considered, deliberated upon and thereafter 

a decision made. 

9. A copy of the order made the court appears as annexure “FCD1” 

to the founding affidavit of Daniel. 
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10. Section 173 of the Constitution of the Republic of South Africa 

vest in this court the inherent power to protect and regulate its 

own process and to administer justice as it considers fair and 

just taking into account the interest of justice. 

11. I submit that the court considered the merits of the case, and no 

doubt had regard to the interest of justice and rendered a 

decision which has final effect. It is in the interest of finality, I 

submit, that there be an end to litigation and by asking the court 

to revisit its own decision is an affront to the dignity of the court.  

12. I submit that the Applicant has other remedies in law and this is 

a matter in which his legal advisors must take the lead in 

advising the Applicant as to the remedies he may have.  

13. The court did not shut the door to the Applicant, but refused the 

application on the merits as not warranting direct access to this 

court. It is wrong, I submit, to once again debate whether the 

application has merits or not, after the court took a conscious 

decision having weighed up all the facts, and having dismissed 

the application. 
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14. In view of the advice I have received, this matter has been 

disposed of and no good purpose will be served in reiterating the 

arguments I had adopted and advanced in the main application. 

Legal principles behind Rule 42 of the Uniform Rules 

15. Rule 42 of the Uniform Rules provides as follows: 

 “42.  Variation and rescission of orders: 

 (1) The court may in addition to any other powers it may have mero motu 

or upon the application of any party affected, rescind or vary: 
  

(a) an order or judgment erroneously sought or erroneously 
granted in the absence of any party affected thereby; 

 

(b) an order or judgment in which there is an ambiguity, or a 
patent error or omission, but only to the extent of such 

ambiguity, error or omission. 
 

(c) an order of judgment granted as the result of a mistake 
common to the parties.” 

 
 

16. I submit that there was no error in the matter.  The court 

considered the application on the merits and found against the 

Applicant.  The order is clear and unequivocal.  There is no 

ambiguity or mistake, be it common or unilateral. 

17. The Applicant has no cause of action in seeking to set aside the 

order of this honourable court. I further submit that in the 

exercise of this court’s inherent power, there is no basis why this 

court should allow a disgruntled applicant who has been 
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unsuccessful to have a second bite at the cherry.  This is a 

dangerous precedent for all litigation and detracts from the 

notion that parties must abide by a finding and decision of a 

court of law. 

18. It is not insignificant to point out that at all material times the 

Applicant agreed that Rule 18 applied to his application.  In any 

event, all the material facts and arguments in support of the 

application were placed before the court prior to the court 

reaching its decision. In these circumstances, I submit it is not in 

the interest of justice to afford the Applicant a re-hearing. 

19. I now turn to answer the Applicant’s allegations made in his 

founding affidavit. 

20. AD PARAGRAPH 1.1 THEREOF: 

I note the contents hereof. 

21. AD PARAGRAPH 1.2 THEREOF: 

Save to deny that all the facts contained in the founding affidavit 

are true and correct, I note the remainder hereof. 
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22. AD PARAGRAPHS 2.1 – 2.3 THEREOF: 

I admit the contents hereof. 

23. AD PARAGRAPH 3.1 THEREOF: 

23.1. I deny that the Applicant has made out a proper case for 

relief based on any of the provisions of Rule 42 of the 

Uniform Rules, or any other legal basis, for all the 

reasons alluded to hereinbefore. 

23.2. Save as aforesaid, I note the remainder hereof. 

24. AD PARAGRAPH 3.2 THEREOF: 

24.1. I strongly deny the allegation that my attorney of record 

and I obfuscated anything which could have compelled 

the Applicant to have launched this application. On the 

contrary, it is on account of the Applicant’s own 

obfuscation that this application has ensued.  
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24.2. I further deny that the application is necessary to 

correct any so-called injustice. I submit for the reasons 

already advance, that the application is ill-suited. There 

was no error which justifies the setting aside of the 

order of court. 

25. AD PARAGRAPHS 4.1 – 4.3.2 THEREOF: 

I respectfully submit that the contents hereof relate to the 

background of the main application. In order to avoid prolixity, I 

do not intend to repeat what I have stated in my answering 

affidavit in the main application, save to persist with the 

contents thereof as well as the supporting affidavit of my 

attorney of record. I rely upon what is already stated by me in 

my founding affidavit in the main application. In any event the 

matter is res judicata. 

26. AD PARAGRAPH 4.4 THEREOF: 

26.1. I specifically submit that neither Mr Cavanagh nor I, in 

our affidavits filed in the main application, admit that my 

conduct complained of by the Applicant consists of a 
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failure to fulfil a constitutional obligation as envisaged in 

terms of section 167(4)(e) of the Constitution. The 

complaint, properly construed, related to a power vested 

in me, which I may in my discretion exercise or not.  

26.2. Mr Cavanagh merely noted the Applicant’s typing error 

(paragraph 18 of his supporting affidavit in the main 

application), without conceding the correctness thereof. 

27. AD PARAGRAPH 4.5 THEREOF: 

I deny that the main application was not an application for direct 

access, for the simple reason that it has been stated 

authoritatively by this court (which I unequivocally accept), that 

my power in terms of section 84(2)(f) of the Constitution does 

not constitute a positive constitutional obligation as provided for 

in section 167(4)(e), wherefore the provision of section 

167(6)(a) of the Constitution applied to the Applicant’s main 

application, and consequently Rule 18 of this court’s Rules is of 

application. In the exercise of this honourable court’s judicial 

discretion, the court dismissed the application. 
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28. AD PARAGRAPH 4.6 THEREOF: 

I admit the contents hereof and respectfully submit that the 

court was indeed correct in applying Rule 18 of this court’s 

Rules. 

29. AD PARAGRAPH 4.7 THEREOF: 

 I admit the contents hereof. 

30. AD PARAGRAPHS 4.8 and 4.9 THEREOF: 

I deny that the contentions made in my and Mr Cavanagh’s 

affidavits filed in the main application are incorrect, for all the 

reasons alluded to hereinbefore, in this regard.  In any event, 

the court considered the matter and rendered a decision. 

31. AD PARAGRAPH 4.10 THEREOF: 

I admit the contents hereof and specifically contend that it is 

consistent with this court’s prerogative, provided for in Rule 

18(5) of this court’s Rules. 
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32. AD PARAGRAPH 4.11 THEREOF: 

32.1. I am advised that the contention made herein is 

inconsistent with the Applicant’s acknowledgement of 

the fact that this court on 19 November 2012 issued a 

direction in terms of Rule 18(4) in the main application. 

The litigants abided by this direction and the matter took 

its course in terms of this direction without any demur. 

32.2. A simple reading of this court’s Rules, more particularly 

Rule 18(5), would have informed the Applicant that the 

court may deal with the matter summarily, without 

hearing oral argument or written argument other than 

that contained in the application. 

32.3. I therefore deny that the order made by this honourable 

court on 31 January 2013 was made totally unexpected 

or erroneously granted on any basis whatsoever.  Any 

error on the part of the Applicant cannot in such 

circumstances work to his advantage or form the basis 

of a re-hearing. 
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33. AD PARAGRAPH 4.12 THEREOF: 

33.1. I persist with my contentions made above that the 

Applicant’s application was indeed to be considered as 

an application for direct access in terms of Rule 18 of 

this court’s Rules and that the order granted by this 

court cannot be varied, rescinded or revisited in terms of 

Rule 42 of the Uniform Rules. 

33.2. I respectfully submit that the Applicant’s failure to avail 

himself of the correct legal position pertaining to the 

stated difference between my constitutional obligations 

as opposed to my discretionary functions, cannot form 

the basis upon which this court should entertain an 

application for a rescission of its order granted on 31 

January 2013. 

33.3. I reiterate what I have already stated above in this 

regard. 

34. AD PARAGRAPH 5.1 THEREOF: 

The import of section 84(2)(f) of the Constitution was dealt with 

in the main application. The court had regard to the respective 
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arguments and legal submissions and made a finding on the 

merits of the application. This finding, I submit, the Applicant 

must now accept and adhere to. 

35. AD PARAGRAPH 5.2 THEREOF: 

I deny the contents hereof and reiterate that the appointment of 

a commission of inquiry is a discretionary power which I have 

and not as contended for by the Applicant. 

36. AD PARAGRAPH 5.3 THEREOF: 

I admit the contents hereof insofar as it accords with what I have 

stated in the immediately preceding two paragraphs. 

37. AD PARAGRAPHS 5.4 and 5.5 THEREOF: 

37.1. I deny that the main application was a matter which falls 

under the exclusive jurisdiction of this honourable court. 

This has been fully canvassed in the main application. 

37.2. I reiterate that section 84(2)(f) of the Constitution 

confers a discretionary powers on me and not a 

constitutional obligation unfettered by any discretion. 
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37.3. In fact, I am advised that the Applicant was granted full 

access and an indulgence by this honourable court, in 

being allowed to proceed with his main application even 

though he failed to launch his main application in 

accordance with the correct procedure. 

38. AD PARAGRAPH 5.6 THEREOF: 

I deny the contents hereof and repeat what I have already 

stated hereinbefore in this regard. 

39. AD PARAGRAPH 5.7 THEREOF: 

I deny that this honourable court erred in applying Rule 18 to the 

main application. I repeat that the honourable court’s conduct in 

applying Rule 18 in the circumstances contended for by the 

Applicant in the main application was reasonable, just and 

equitable and ensured a proper adjudication of the matter, 

despite what appears to be the Applicant’s incorrect 

understanding on the legal position of my power derived from 

section 84(2)(f) of the Constitution and his consequent 

misplaced reliance on section 167(4)(e) of the Constitution. 
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40. AD PARAGRAPH 5.8 THEREOF: 

40.1. I deny the contents hereof for all the reasons alluded to 

hereinbefore. 

40.2. In addition, I respectfully submit that it remains 

unexplainable why the Applicant would have received 

this court’s direction on 19 November 2012, observed 

the so-called error allegedly made by this court in 

applying Rule 18 to the proceedings, allow the matter to 

proceed on this erroneous basis (which I do not 

concede), culminating in this court’s order granted on 31 

January 2013, without so much as advising either 

myself, my legal representatives or for that matter this 

honourable court that there was a material “error” in the 

procedure adopted.  The conduct of the Applicant is 

unreasonable, if not sinister.   

40.3. I am advised that the Applicant’s conduct described 

above, coupled with this belated application for 

rescission can only be ascribed to an expression of his 

own unwillingness to accept defeat in the main 

application and a blatant refusal to concede to his own 

incorrect understanding or belief regarding the range of 
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my power provided for in section 84(2)(f) of the 

Constitution and his erroneous reliance on section 

167(4)(e) of the Constitution.     

40.4. The aforesaid cannot on any conspectus of the principles 

enunciated under Rule 42 of the Uniform Rules, form the 

basis of a rescission of this court’s order.  

41. AD PARAGRAPHS 6.1 to 6.7 THEREOF: 

I admit the contents hereof insofar as it correctly recites the 

recordals made in Annexures “FCD2”, “FCD3”, “FCD4” and 

“FCD5”, to the founding affidavit. 

42. AD PARAGRAPH 6.8 (including 6.8.1 to 6.8.8) THEREOF: 

42.1. Save to deny the contents of paragraph 6.8.2 hereof, I 

admit the remainder of these paragraphs insofar as it 

correctly reflects the contents of Annexure “FCD8” to 

the founding affidavit. 

42.2. I specifically contend that the Applicant desperately 

attempts to indicate that my legal representatives and I 

conceded that this Honourable court erred in the 
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procedure adopted in the main application. This is false. 

There was no such concession. 

42.3. The letter simply states that “(o)ur client most certainly 

did not dispute this approach adopted by your client.” 

42.4. I am advised that the contents of the aforesaid quote 

should be viewed in the context of the entire letter 

annexed as Annexure “FCD8” to the founding affidavit.        

42.5. For the sake of repetition, I emphatically state that it 

was not necessary to address the cogency or otherwise 

of the Applicant’s reliance on section 167(4)(e) of the 

Constitution, in view of this court’s approach in dealing 

with the main application in accordance with Rule 18 of 

this court’s Rules. I fully agreed and subscribed to this 

procedure.  

42.6. In view of this court’s stance adopted herein, there was 

no need or basis for me or Mr Cavanagh, to strongly 

dispute the Applicant’s incorrect reference to section 

167(4)(e) of the Constitution. 
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43. AD PARAGRAPHS 6.9 to 6.11 THEREOF: 

I deny the contents hereof and repeat what I have already 

stated above in this regard. 

44. AD PARAGRAPH 7 (including 7.1 to 7.4) THEREOF: 

45. I specifically deny that the order stand to be rescinded on any 

basis referred to in this paragraph and reiterate what I have 

already stated hereinbefore, in respect of each issue raised 

herein. 

  

WHEREFORE I respectfully pray that this court should dismiss the 

application with costs, consequent upon the employment of two 

counsel. 

 

 

 

______________________ 

 DEPONENT 
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I certify that the Deponent acknowledged that he knows and 

understands the contents of this affidavit, that he has no objection to 

the making of the prescribed oath and that he considers this oath to 

be binding on his conscience.  I also certify that this affidavit was 

signed in my presence at PRETORIA on this _________ day of 

_______ 2013 and that the Regulations contained in Government 

Notice R1258 of 21 July 1972, as amended by Government Notice 

R1648 of 19 August 1977, have been complied with. 

 

 

 

____________________________ 

COMMISSIONER OF OATHS 

FULL NAMES: 

ADDRESS: 

 


