
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CASE NUMBER:  

 
In the matter between: 
 
 

FREDERICK COENRAD DANIEL Applicant 
 
and 
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In re: 
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FOUNDING AFFIDAVIT 

I, the undersigned,  

FREDERICK COENRAD DANIEL 
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hereby make oath and say: 

1.  

1.1 I am an adult male businessman, conservationist and founder 

of the Cradle of Life project, Keez Zyn Doorns, Badplaas, 

District of Carolina, Mpumalanga.   

1.2 The facts contained in this affidavit are both true and correct 

and fall within my personal knowledge unless I indicate 

differently.   

2.  

THE PARTIES 

2.1 I am the applicant in this application and also the applicant in 

the application in this Court under case number CCT106/12 

(“the main application”). In the main application I seek, inter 

alia, an order compelling the appointment of a commission of 

inquiry into corruption in Mpumalanga. 
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2.2 The first respondent is the President of the Republic of South 

Africa of the Union Buildings, Pretoria. I shall call him the 

President in this affidavit.   

2.3 The second respondent is the Government of the Republic of 

South Africa, c/o The State Attorney, Ground Floor, SALU 

Building, Cnr Thabo Sehume and Francis Baard Streets, 

Pretoria, Gauteng.  No relief is sought against the second 

respondent in this application. 

3.  

 INTRODUCTION: 

3.1 This application is brought in terms of the provisions of Rule 29 

of the Rules of this Court (“the Rules”) read with Rule 42 of the 

Rules regulating the conduct of proceedings of the several 

Provisional and Local Divisions of the High Court (“the Uniform 

Rules”) for: 

3.1.1 The setting aside of this Court’s order of 31 January 

2013 (“the order”) in the main application according 

to which the application was dismissed;  
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(The order is appended hereto, marked “FCD1”) 

3.1.2 And an order giving further directions aimed at 

regulating the filing of further papers in the main 

application, subsequent to the setting aside of the 

order.   

3.2 I bring this application only because I have been compelled to 

do so due to the obtuse attitude of the President and his 

attorney of record. I do so with reluctance and with the greatest 

of respect to this Court. This application has become necessary 

in order to correct a grave injustice that will endure should the 

order not be set aside on the grounds that it was made in error.    

4.  

BACKGROUND 

4.1 On 9 July 2012, my attorneys furnished the President with a 

demand in terms of which the President was requested to 

appoint a commission of inquiry into allegations of corruption 

and mismanagement in the Mpumalanga Province. 
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4.2 The President failed to heed the demand. In essence, except 

for the presidency acknowledging receipt of the demand and 

informing my attorneys that the demand had been brought to 

the attention of the private office of the President and had been 

referred to the President’s legal advisor, neither I nor my legal 

advisors heard anything further from the President.  

4.3 The President’s failure to heed the demand led to the 

application which was launched on the 28 October 2012. In the 

application, orders were sought for the following substantive 

relief: 

4.3.1 Declaring the President’s conduct in failing and/or 

refusing to appoint an independent Commission of 

Inquiry into the allegations of corruption and 

mismanagement in the Mpumalanga Province is 

inconsistent with the Constitution of the Republic of 

South Africa Act, 1996 (“the Constitution”), in breach 

of the proper discharge of his constitutional 

responsibility under Section 84(2)(f) of the 

Constitution and/or in breach of his obligations under 

Sections 83, 84(2)(f) and 85 read with Sections 1 and 

2 of the Constitution; 
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4.3.2 Directing the President to appoint, within 10 (ten) 

days of an order granted in the application an 

independent commission of inquiry in terms of his 

responsibility under Section 84(2) (f) of the 

Constitution read with the Commission’s Act, Act 8 of 

1947, to enquire into allegations of corruption and 

mismanagement in the Mpumalanga Province and to 

report publicly thereon, alternatively directing the 

President to reconsider his decision not to grant the 

request. 

4.4 In paragraph 6.6 at page 27 of the founding affidavit in the 

application, I averred that this Court has jurisdiction to 

adjudicate over the matter in terms of Section 167(1)(e) of the 

Constitution. The reference to Section 167(1)(e) of the 

Constitution was a typing error. It should have read Section 

167(4)(e) – this much is clear from the context of the 

application. The President also appears to have no qualms with 

this bona fide mistake (Vide: paragraph 18 at page 7 of the 

supporting affidavit that was filed in the application on behalf of 

the respondents to which I will return herein below). 
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4.5 The application was not an application for direct access in 

terms of the provisions of Rule 18 because it concerned the 

President’s constitutional obligations, a matter over which this 

Court has original jurisdiction. 

4.6 On 19 November 2012, the Honourable Chief Justice issued a 

directive that the President, in terms of Rule 18(4), file a 

“response” to the application by 12 December 2012.   

 (The copy of the directive is appended hereto, marked “FCD2”) 

4.7 On 12 December 2012, and ostensibly pursuant to the 

directive, the President filed a response. The filing notice 

recorded that the documents that were filed consisted of the 

President’s opposing affidavit and a supporting affidavit. 

However, the response that was filed consisted of an affidavit 

deposed to by the President, purportedly on behalf of “the 

respondents” and a supporting affidavit deposed to by a senior 

attorney in the State Attorney’s office, Mr Paul Cavanagh.   

4.8 In paragraph 6 at page 3 of the President’s affidavit, the 

President characterised the application as an application for 

direct access.  This constitutes a misconception because the 
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application was not for direct access. This misconception was 

preserved in paragraph 27 at page 12 of the President’s 

affidavit. 

4.9 In paragraph 19 at page 7 of Mr Cavanagh’s affidavit, the 

application was also incorrectly perceived as an application for 

direct access apparently by virtue of the provisions of Section 

167(4) of the Constitution. In paragraph 20 of Mr Cavanagh’s 

affidavit, considerations militating against direct access to the 

above honourable court are listed. This perception is also 

wrong because the mere fact that the application concerns a 

matter within the exclusive jurisdiction of this Court negates the 

need for leave for direct access. 

4.10 No further direction was issued in the application. 

4.11 While I was still awaiting further directives, and totally 

unexpectedly, my attorneys were informed that the Court has 

made the order. The order was furnished to my attorneys on or 

about 31 January 2013. 

4.12 Notwithstanding the application not being an application for 

direct access in terms of Rule 18, the order recorded that: 
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 “The Constitutional Court has considered the application 
for direct access and concluded that the application should 
be dismissed, as it is not in the interests of justice to grant 
the applicant direct access”. 

No such application was made by me. 

5.  

THE APPLICANT’S SUBMISSIONS 

5.1 The main application concerns the failure by the first 

respondent to comply with his obligations in terms of Section 

84(2) (f) of the Constitution.  

5.2 The appointment of a commission of inquiry is a responsibility 

entrusted to the President.   

5.3 In terms of the provisions of Section 167(4) (e), only this Court 

has jurisdiction to decide over the first respondent’s failure to 

fulfil a constitutional obligation.   

5.4 In matters where the this Court has exclusive jurisdiction, that 

is, in those matters set out in Section 167(4) of the Constitution, 

no indulgence is required as the litigants are obliged to 

approach this Court for relief.  This Court has original 
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jurisdiction in those matters.  The main application is such a 

matter. 

5.5 Consequently, the applicant did not require direct access in 

order to raise the President’s failure to appoint a commission of 

inquiry.   

5.6 I respectfully submit that the application had to be treated as an 

ordinary application in terms of Rule 11 of the Rules.   

5.7 It appears from the directive and the order that this Court 

treated the application as an application for direct access in 

terms of Rule 18 in circumstances where an application for 

direct access was not required and indeed would have 

constituted a wrong process.   

5.8 I respectfully submit that the direction was erroneously issued 

and that the error in the direction was perpetuated in the order 

which was erroneously issued. 

6.  

THE APPLICANT’S EFFORTS TO PREVENT THIS APPLICATION 
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6.1 Upon receipt by my attorneys of the order, my legal 

representatives immediately engaged with the President’s legal 

representatives in order for the parties to take steps to correct 

the order without the necessity to formally apply for its setting 

aside.   

6.2 On 6 February 2013, my Senior Counsel, in an e-mail to the 

President’s Senior Counsel, recorded that the order was made 

in error because, besides that the application was not one for 

direct access, the application has been brought on the basis of 

Section 167(4)(e) of the Constitution. My Senior Counsel, inter 

alia, suggested that the parties agree that the order was made 

in error and that they arrange to meet with the Chief Justice in 

order to have the order withdrawn. 

A copy of this e-mail is appended hereto, marked “FCD4”. 

6.3 On 8 February 2012, Mr Cavanagh wrote directly to my Senior 

Counsel. In this letter, Mr Cavanagh: 

6.3.1 Recorded that they [sic] declined my Senior 

Counsel’s suggestion; 
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6.3.2 Recorded that they [sic] do not agree that the 

honourable court has erred in making the order; 

6.3.3 Recorded that they hold the view that this Court is 

functus officio by virtue of the order, in particular that 

the suggestion of my Senior Counsel (as well as an 

application to rescind the order) do not fall within fall 

under the purview of any of the provisions of Rule 42 

of the Uniform Rules; 

6.3.4 Recorded that they are not in a position to discuss 

the matter or to assist with the request; and  

6.3.5 Suggested that I abide this Court’s decision. 

A copy of this letter is appended hereto, marked 

“FCD5”. 

6.4 On 20 February 2013, my attorneys wrote a letter to the State 

Attorney. In this letter, my attorneys: 

6.4.1 Recorded that the appointment of a commission of 

inquiry is a function only of the President and that 
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this Court is the only court that can decide whether 

or not the President has fulfilled a constitutional 

obligation; 

6.4.2 Recorded that I did not seek relief for direct access 

because this Court has exclusive jurisdiction; 

6.4.3 A further application (to set aside the order) to this 

Court would lead to an embarrassment of this Court 

and the parties and would cause a further delay and 

unnecessary occurrence of costs; 

6.4.4 Requested that the parties’ respective counsel meet 

with the Chief Justice with a view to procuring the 

withdrawal of the order; 

6.4.5 Requested that the State Attorney revert to my 

attorneys with alternative proposals to settle the 

matter on a mutually acceptable basis; 

6.4.6 Requested the State Attorney to respond before end 

of business on 27 February 2013, failing which I have 
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instructed my attorneys to proceed with appropriate 

legal proceedings to enforce my rights.   

A copy of my attorneys’ letter is appended hereto, 

marked “FCD6”. 

6.5 On 27 February 2013, the State Attorney replied to my 

attorneys’ letter of 20 February 2013.  In this letter, the State 

Attorney: 

6.5.1 Recorded they stood by the content contained in the 

letter of 8 February 2013; 

6.5.2 Recorded that Rule 18 of the Rules specifically 

provides for an application in the nature of the 

application; 

6.5.3 Recorded that this Court correctly adjudicated the 

application in terms of Rule 18 of the Rules; 

6.5.4 Declined to alter its stance regarding the proposals 

that were made to rescind the order; 



   

 

 

-  15 -   

6.5.5 Recorded that it would be in the best interest of 

justice prevent embarrassment “all concerned”, if I 

abide by the order.   

A copy of this letter is appended hereto, marked 

“FCD7”. 

6.6 On 28 February 2013, my attorneys acknowledged receipt of 

the State Attorneys’ letter of 27 February 2013 and recorded 

that they are taking necessary steps to protect my interests.  

A copy of my attorneys’ letter is appended hereto, marked 

“FCD8”. 

6.7 On 1 March 2013, my attorneys wrote to the State Attorney.  In 

this letter my attorneys: 

6.7.1 Informed the State Attorney that I have instructed 

them to afford their clients a further opportunity to 

reconsider their stance; 

6.7.2 Repeated their request that the parties’ Senior 

Counsel make arrangements to meet with the Chief 
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Justice for the purpose of setting aside of the order. 

A copy of my attorneys’ letter is appended hereto, 

marked “FCD9”. 

6.8 On 6 March 2013, the State Attorney responded to my 

attorneys’ letter of 1 March 2013.  In this letter the State 

Attorney: 

6.8.1 Recorded that I laboured under a wrong impression 

that the President has a constitutional obligation to 

appoint a Commission of Inquiry merely upon receipt 

of a request therefore and that the President has no 

prerogative of exercising any discretion in that 

regard.  It was also recorded that my impression is 

not sustainable in law; 

6.8.2 Confirmed that the President does not dispute the 

approach that I adopted to have approached this 

Court, as it is this Court that has exclusive jurisdiction 

in the application; 
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6.8.3 Recorded that the application could only have been 

launched in terms of the provisions of Rule 18 of the 

Rules; 

6.8.4 Recorded that my founding affidavit in the application 

had to set out the averments required in terms of 

Rule 18(2) of the Rules; 

6.8.5 Recorded that the directive called upon the President 

to “make written submissions to the Constitutional 

Court as to whether or not direct access should be 

granted”; 

6.8.6 Recorded that the President has submitted “written 

submissions clearly indicating why direct access 

should not be granted under the circumstances of the 

application”, indicating “that it will not be in the 

interest of justice” to grant an order for direct access; 

6.8.7 Recorded that this Court therefore dealt with the 

application in accordance with the provisions of Rule 

18(5); 
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6.8.8 Recorded that the persistence with an application to 

set aside the order will amount to an abuse of the 

process and will lead to my embarrassment; 

A copy of this letter is appended hereto, marked 

“FCD10”. 

6.9 It immediately appears from paragraph 1 of annexure “FCD2” 

that the directive did not call for submissions from the President 

as to reasons why direct access should not be granted and why 

it would not be in the interest of justice for direct access to be 

granted. It merely directed the President to file a “response” to 

the application. 

6.10 Having made the concession contained in paragraph 3.2 of 

annexure “FCD10”, the State Attorney ought to have 

immediately realised that the application could not be disposed 

of in terms of Rule 18 and that I was correct in my approach to 

bring the application in the normal course.  Notwithstanding 

this, the State Attorney remained steadfast in its stance that the 

application was one of direct access, that I have failed to 

establish the requirements for direct access and that the order 

was for this reason incontestable. 
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6.11 The views expressed through the content of the 

communications of the State Attorney makes its conduct, with 

respect, inexplicable. I am perplexed by the State Attorney’s 

attitude. Notwithstanding the State Attorney: acknowledging 

that the dispute concerns the provisions of section 167(4) of the 

Constitution; acknowledging that this Court has original 

jurisdiction to adjudicate over the dispute and not taking issue 

with my approach to have approached this Court directly, the 

State Attorney remains undeterred in his view  that the order is 

proper. 

7.  

CONCLUSION 

In the premises, I respectfully submit that the order stands to be rescinded in 

terms of the provisions of Rule 29 read with Rule 42 of the Uniform Rules 

because: 

7.1 The application was not an application for direct access as 

direct access was unnecessary for the relief that was sought in 

the application.  
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7.2 I was not required to establish the requirements for direct 

access as required in terms of Rule 18; 

7.3 Insofar as the order was predicated upon the provisions of Rule 

18, same was erroneously made;  

7.4 The President, having regard to all my efforts to prevent this 

application and having clearly set out the reasons for the failure 

of the order, must be ordered to pay the costs of this application 

including the costs consequent upon the employment of two 

counsel. 

WHEREFORE, I pray that the relief sought in the notice of motion be 

granted.   

DATED at PRETORIA on this 25 day of MARCH 2013. 

 

______________________ 

DEPONENT 
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I certify that the deponent has in my presence acknowledged that he/she is 

familiar with the contents of this affidavit and understands it, that he/she has 

no objection to taking the prescribed oath and regards the oath as binding on 

his/her conscience whereafter the oath was administered and the affidavit 

sworn to by the deponent, he/she having uttered the phrase “So Help Me 

God”. 

___________________________ 

COMMISSIONER OF OATHS 

    Ex officio: 

    Full names: 

    Address: 

 

 


