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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

            

         CASE NO: 41/13 

SCA CASE NO: 320/12 

   WCHC CASE NO: 10751/2011 

In the matter between: 

 

THE MINISTER FOR LOCAL GOVERNMENT, 
 ENVIRONMENTAL AFFAIRS AND DEVELOPMENT 
 PLANNING, WESTERN CAPE Applicant 

(1st Respondent a quo) 
 

and 

 
LAGOON BAY LIFESTYLE ESTATE (PTY) LTD   First Respondent 

(Appellant a quo) 
 
THE GEORGE MUNICIPALITY   Second Respondent 

(2nd Respondent a quo) 
 

CAPE WINDLASS ENVIRONMENTAL ACTION GROUP   Third Respondent 
(3rd Respondent a quo) 

 
AND 24 OTHERS 
 
 
 

 
 

THIRD RESPONDENT'S HEADS OF ARGUMENT 
 

 
 
INTRODUCTION 
 

1. Third Respondent shall refer in these Heads to the Applicant (First 

Respondent a quo) as “The Minister”, and to First Respondent (Applicant a 

quo) as “Lagoonbay”.  
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2. Third Respondent supports the present appeal and supports the judgment a 

quo by Griesel J.1 It associates itself fully with the Minister’s Heads of 

Argument before this Court and does not wish to burden the papers with its 

own heads of argument on the merits. However, it wishes to advance two 

arguments in the event that this appeal should fail and the Second 

Respondent’s approval of rezoning and subdivision dated 14 July 2007 should 

stand: 

2.1 Third Respondent requests that this Court, in such an event, issue a 

declaratory order that Third Respondent and other Interested and 

Affected Parties have a right of appeal against the approval to the 

provincial authorities in terms of Section 44 of LUPO and that the 

Minister has the corresponding power to decide such appeal. 

2.2 Otherwise Third Respondent confines itself to an argument on costs in 

the event of this Court dismissing this appeal. 

THE OBJECTORS’ RIGHT OF APPEAL 

3. There has been no constitutional challenge of the validity of Section 44 of 

LUPO.2  In the event of this Honourable Court finding that the Minister acted 

ultra vires and that Second Respondent’s decision stands, it is submitted that 

Third Respondent and other objectors are entitled to appeal that decision.3 

3.1 At the time they were not given an opportunity to appeal, as the 

rezoning decision was referred to the Minister for his further approval. 

                                                   
1 808-822 
2 863:17- 864:13;  869:15 – 874:17 
3 650:1-11; 301:12 – 302:15 
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3.2 Sec 44 of LUPO is not unconstitutional. It is a lawful expression of the 

provincial oversight function in terms of sec 155 (6) of the Constitution. 

3.3 If the instant appeal is unsuccessful Third Respondent therefore asks 

for declaratory relief to the effect that it has a right of appeal in terms of 

sec 44(1)(a) of LUPO and that Second Respondent has to notify the 

objectors of their right of appeal  within  a reasonable period set by the 

Court.4  

 
 COSTS  
 

4. The SCA failed to deal with Third Respondent’s specific argument on costs in 

terms of Section 32(2) of NEMA. It ordered the Applicant and Third Respondent 

jointly and severally to pay the costs of First Respondent (the appellant in the 

SCA).5 

5. “In litigation between the government and a private party seeking to assert a 

constitutional right, Affordable Medicines established the principle that 

ordinarily, if the government loses, it should pay the costs of the other side, 

and if the government wins each party should pay its own costs”. – Biowatch 

(CC) [2009] ZACC 14 at par [22]6. 

6. This principle should be followed “…irrespective of the number of private 

parties seeking to support or oppose the state’s posture in the litigation” 

(Biowatch at par [28]). It is submitted that these parties therefore join the 

                                                   
4 301:12 – 302:15 
5 847:22 -848: 9 
6 Trustees for the time being of the Biowatch Trust  v the Registrar of Genetic Resources and others 
[2009] ZACC14 
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litigation at their own risk, as far as costs in the event of being successful is 

concerned.  

7. This principle may be departed from where the litigation is “frivolous or 

vexatious, or in any other way manifestly inappropriate” (Biowatch at par 

[24])7. 

8. In this application Third Respondent asserts its constitutional rights to fair and 

lawful administrative action and to the environment, and acts in the public 

interest. 

8.1 The Minister does not dispute that Applicant had crossed the 

jurisdictional threshold of s32 (2) of NEMA. 

8.2 Lagoonbay readily acceded to Third Respondent’s request for security 

for costs8 without raising any objections on the basis that Third 

Respondent was acting unreasonably, mala fide, vexatiously and/or 

frivolously. 

8.3 It is therefore entirely in the discretion of this Court whether costs 

should be awarded against Third Respondent, should it be 

unsuccessful together with the Minister. 

9. It is not apparent that the Supreme Court of Appeal exercised its discretion 

when making a costs order jointly and severally against the Minister and Third 

                                                   
77 See also Magaliesberg Protection Association and MEC: Department of Agriculture, Conservation, 
Environment and Rural Development, North West Provincial Government [2013] ZASCA 80 
Paragraphs 61 -63;  Landev (Pty) Ltd and Black Eagle Project, Roodekrans  [2010] ZA GPJHC 18 
Paragraphs  26 -33 and 51-51;  
8  Not mentioned in Third Respondent’s papers herein, but referred to in Third Respondent’s previous 
Heads of Argument 
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Respondent.9 Whether it did or otherwise, this Court is in a position to correct 

the costs order of the court a quo as Third Respondent’s joining the 

application is clearly not vexatious, frivolous or manifestly inappropriate.  

10. Third Respondent (“CWEAG”) is a local environmental organisation that was 

formed by concerned residents to protect the environmental integrity and the 

unique qualities of this pristine part of the coast of the Garden Route – also 

known as Cape Windlass - and the rural character of the high plateau 

between George and Mossel Bay (“The Area”).10 

11. It is an Interested & Affected Party which opposed Appellant’s application for 

rezoning and subdivision in respect of the proposed Lagoon Bay luxury golf 

estate development.11 The George Municipality valued the quality and calibre 

of the comments by objectors and appreciated the fact that individuals had 

organised themselves in organisations, which showed how important the 

matter was12: they had joined forces to protect the Garden Route as a national 

asset.13 

11.1 It is submitted that it is clear from the papers that Third Respondent is 

not a vehicle behind which a few rich individuals are hiding. Third 

Respondent is a legitimate environmental action group with the rights 

and obligations of a universitas. Several of its members, including 

                                                   
9 847:22 – 848:9 
10 659:8 – 662:20  a detailed background of Third Respondent was provided in the papers filed in the 
ECA review  
11 436:11 
12 461:39 – 462: 39 
13 457:1 – 459:13 
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Gericke and Robertson, have been involved in environmental matters 

in the region for decades.14 

11.2 Third Respondent in this matter is the Applicant in case no 22855/2009 

in the Western Cape High Court in respect of the environmental 

approval for the Lagoon Bay development.15  This approval was 

granted by the previous MEC, Mr Pierre Uys, on 5 May 2009 16 on 

appeal to him and against the advice of his officials and of a review by 

an external panel consisting of three independent experts17. Third 

Respondent is awaiting the outcome of the instant appeal before taking 

further steps in the environmental review matter. The ECA review 

should have been finalised before the commencement of this review 

application, had the process not been dragged out by Lagoonbay, 

delaying the filing of its answering affidavit by 13 months.18 

11.3 The Minister is the First Respondent in the environmental review. He is 

not opposing that review application; on the contrary, he is abiding the 

decision and has offered to pay Third Respondent’s (Applicant’s in that 

matter) costs on an unopposed basis.19  

12. Third Respondent needed to join this application in order to assert its 

environmental rights, as Lagoonbay has given extensive, one-sided details of 

the environmental approval process in the papers of this case20. It also made 

                                                   
14 658:3-662:5 
15 643:6-12 
16 811:10 - 17 
17 650:13 – 651: 14 
18 644:1- 647:3 
19 643:19 -22 
20 40:3 – 42:13 
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inaccurate and misleading statements about Uys’s environmental approval21 

and the attitude of the agricultural authorities.22  It further made negative 

remarks and generalizations about the opposition by Third Respondent and 

other I&APs to its development, while stressing and exaggerating the “obvious 

and manifest massive advantages and benefits” of the development23 without 

revealing to the Court that the market for this type of residential development 

has completely collapsed and that there was no realistic chance of 

implementing this proposal.  Third Respondent’s doubts about the socio-

economic benefits of the development as described by Lagoonbay had been 

correct, since by the latest by March 2012 Lagoonbay had effectively 

abandoned its large-scale luxury proposal in favour of a scaled down agri-

village proposal without any golf courses and with a new name. 24  

12.1 All of this could not go unanswered, inter alia in view of the pending 

review of the environmental decision, and was placed in perspective by 

the Third Respondent in its opposition to this review application a 

quo.25 

12.2 When Third Respondent filed its intention to oppose and requested 

security for costs, Lagoonbay’s attorneys readily provided it. 

                                                   
21 45:2 – 46:19 
22 68: 10 – 71: 15 
23 41:4-43:5; 984:9 - 985:20 
24 Details  thereof are  set out in Third Respondent’s opposing affidavit in Lagoonbay’s condonation 
application to the SCA, which is not part of the record, and in the affidavit of Glyn Eric Williams filed 
herewith.  
25  643:5 – 647:3;  648:10 – 20; 650:13 – 651:15;  651:16 – 658:2;   658:4 – 662:5; 662:6 – 668:5; 
672:5 – 675:3; 677 – 679; 682 – 689; 696 – 703. 
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12.3 Third Respondent filed answering affidavits and heads of argument in 

the court of first instance and substantially contributed to the argument 

that formed the basis of Griesel J’s judgment in that court. 

12.4 Third Respondent also opposed Lagoonbay’s appeal to the SCA, filed 

heads and argued in court. 

12.5 It also opposed Lagoonbay’s application for condonation in the SCA, 

mainly on the basis that the appeal had become moot and that the 

Appellant had not been open with the Court in its papers. Lagoonbay 

failed to take to disclose that by the time it asked for condonation, it 

had actually abandoned the original development proposal in favour of 

a scaled down eco-agri village called Hoogekraal Estate.  Since the 

condonation application is no longer relevant, its record has been 

excluded from the appeal record before this Court.  Insofar as 

necessary, evidence relevant to Third Respondent’s argument on costs 

has been captured in the affidavit by Third Respondent’s attorney of 

record, Glyn Williams, filed herewith.   

13. It is submitted that Third Respondent has no financial or commercial interest 

in the outcome of this matter, and is acting entirely in the public interest and 

the interest of the environment. Third Respondent is asserting and defending 

its constitutional rights to the protection of the environment and to fair 

administrative practice by the competent organ of state.  

13.1 Its sole objective is to stop a development that is neither socially, nor 

economically or environmentally sustainable and would irreversibly 
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change the rural character and pristine nature of this part of the Garden 

Route.26  

13.2 Had the current Minister’s predecessor Pierre Uys not failed in his 

duties in terms of NEMA to protect the environment for the benefit of 

future generations, while allowing sustainable development, it would 

not have been necessary for Third Respondent to have stepped into 

the breach.27 

13.3 Accordingly, it was reasonable for Third Respondent to launch the 

earlier environmental review proceedings, to oppose the current review 

proceedings and to support the Minister in this application/appeal.  

14. Third Respondent has largely achieved  the objectives of its opposition to the 

development:  

14.1 Since the beginning of 2012 Lagoonbay and its financiers Rand 

Merchant Bank have effectively abandoned the  grandiose scheme  

which is the subject matter of this appeal – two 18 hole golf courses, a 

five-star hotel, 194 ha for residential units, etc – and is publicly 

pursuing a dramatically scaled-down eco-friendly agricultural “green 

village” development on the same land.  They actually sought Third 

Respondent’s support for their scaled down version, which Third 

Respondent was not in a position to give.28  

                                                   
26 455:11 – 462: 35 
27 Silvermine Valley Coalition v Sybrand van der Spuy Boerderye and others 2002 (1) SA 478 (CPD) at 
493 C-E 
28 See affidavit of Glyn Eric Williams 
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15. Third Respondent’s lawful opposition against the Lagoon Bay development 

and its involvement as an I&AP in the public participation process has led to 

serious acts of intimidation by Appellant’s associates the George Leadership 

Forum29 and to repeated threats of punitive costs orders against its individual 

members by the Appellant30. Should Lagoonbay persist with its threats of 

punitive costs orders in its argument before the Constitutional Court, Third 

Respondent reserves the right to file additional heads. 

16. It is submitted that Third Respondent's opposition has been reasonable and 

bona fide. Furthermore Third Respondent could not have left the allegations 

against it unanswered, especially in view of the pending environmental review 

matter.  

  

CONCLUSION 

Third Respondent therefore asks that the Minister’s appeal be upheld, 

alternatively that the objectors’ right of appeal in terms of Section 44 (1) (a) of 

LUPO be confirmed.  

Should the appeal fail, Third Respondent asks - for the reasons stated above 

- that the Court exercises its discretion in favour of Third Respondent and not 

award costs against it, on the basis of sec 32 (2) of NEMA and the fact that 

Third Respondent opposed this application  reasonably, and  in the interest of 

the public and the environment.  

                                                   
29 677 - 679 
30 84:13 – 85:2;  41:4 – 23;  
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DATED at CAPE TOWN this 28th day of June 2013. 

 

T D POTGIETER SC 

 

E VAN DER HORST 

Counsel for Third Respondent 

Chambers 

 

 


