
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CC CASE NO:  41/13 

 

In the matter between: 

 

THE MINISTER OF LOCAL GOVERNMENT, 

ENVIRONMENTAL AFFAIRS AND DEVELOPMENT 

PLANNING OF THE WESTERN CAPE Applicant/Appellant 

 

and 

 

LAGOONBAY LIFESTYLE ESTATE (PTY) LTD First Respondent 

 

THE GEORGE MUNICIPALITY Second Respondent 

 

CAPE WINDLASS ENVIRONMENTAL 

ACTION GROUP AND 24 OTHERS Third Respondent 

 

 

FIRST RESPONDENT’S PRACTICE NOTE 

 

 

NATURE OF THE PROCEEDINGS 

 

1. This is an application for leave to appeal against the judgement and order of 

the Supreme Court of Appeal (in case 320/2012), delivered on 15 March 2013. 
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ISSUES THAT WILL BE ARGUED AND SUMMARY OF ARGUMENT 

 

2. The constitutional argument is as follows: 

 

2.1. The functional areas of rezoning and subdivisions form part of “municipal 

planning”, which fall within the exclusive autonomous sphere of local 

government.  There is no support in the Constitution or the 

Johannesburg Municipality v Gauteng Development Tribunal 2010 

(6) SA 182 (CC) (“the GDT case”) for the “scale and extent” qualification 

sought to be introduced by the Applicant (“the Minister”).  It follows that 

the Minister did not have the authority to refuse First Respondent’s 

rezoning/subdivision application. 

 

2.2. There was no need to challenge sections 16 and 25 of the Land Use and 

Planning Ordinance, 15 of 1985 (“LUPO”) as the powers conferred by 

those sections had been transferred to local authorities per circular 

dated, 8 December 1988.  Alternatively the Minister’s powers under the 

sections were repealed by implication when the Constitution and suite of 

municipal legislation came into force. 

 

2.3. There was also no need to challenge paragraph 1.3 of Minister Essop’s 

approval of the application to amend the structure plan as it is not a 

condition but merely a directive by the Minister relating to the envisaged 

future rezoning / subdivision phase of the approval process.  

Paragraph 1.3 also did not suspend the approval of the amendment of 

the structure plan in any way and did not result in a deferral of the final 



 
 

- 3 - 

decision by the Minister as found by the SCA.  In the alternative, First 

Respondent will apply at the hearing for the amendment of the notice of 

motion in order to add a challenge to paragraph 1.3, which is clearly a 

nullity.  Such an application was already moved during the hearing in the 

High Court and the SCA, but never decided. 

 

2.4. In the circumstances, the Minister’s refusal of the rezoning / subdivision 

application is invalid and falls to be set aside.  The approval of the 

George Municipality stands.  The SCA’s order to remit the structure plan 

to the Minister on the basis that it was inchoate is not supported by First 

Respondent but it is unnecessary to deal with this aspect because it has 

been rendered moot by the withdrawal of the relevant structure plan.  If 

the First Respondent’s constitutional argument is upheld, the application 

for leave to appeal should simply be dismissed with costs, including the 

costs of two counsel. 

 

3. The Minister’s conditional counter-applications, aimed inter alia at challenging 

the approval of the George Municipality are incompetent as one respondent 

cannot institute a counter-application against another respondent.  The counter-

applications are in any event premature because they concern an 

intergovernmental dispute and section 45 of the Intergovernmental Relations 

Framework Act 13 of 2005, has not been complied with. 

 

4. The challenge to the Minister’s decision on the grounds contained in the 

Promotion of Administrative Justice Act 3 of 2000 (“PAJA”) is brought in the 

alternative to the constitutional challenge.  They are: 
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4.1. the Minister committed a material  error of law by ignoring or revisiting 

decisions made in the Phase 1 (structure plan amendment) and Phase 2 

(environmental approval); 

 

4.2. the Minister made a further material error in law by attaching significance 

to the perceived agricultural potential of the land when the land use had 

already been amended from “agriculture/forestry” to “township 

development” in Phase 1; 

 

4.3. the Minister’s decision is premised on factual errors in that he failed to 

appreciate the beneficial result of First Respondent’s water plan, once 

implemented, to the municipality. 

 

4.4. the Minister’s misgivings regarding the socio-economic benefits of the 

development are misconceived, speculative and unreasonable (at the 

very least, the First Respondent should have been given an opportunity 

to deal with these concerns before a finding was made); 

 

4.5. if First Respondent’s constitutional argument is rejected but the PAJA 

challenge succeeds, the application for leave to appeal to the 

Constitutional Court should be granted and the order of the SCA should 

be replaced with an order substituting the Minister’s decision with an 

approval of the rezoning / subdivision application, as well as costs, as 

set out above.  The substitution order is justified because there is no 

prospect that the Minister will properly and objectively reconsider the 

application, should it be referred back to him. 
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ESTIMATED DURATION OF ORAL ARGUMENT 

 

5. Not longer than one day.  

 

CHRONOLOGY OF ESSENTIAL FACTS 

 

6. See Annexure “A”. 

 

RELEVANT PORTIONS OF THE RECORD 

 

7. In respect of the constitutional argument, see Annexure “B”.  In respect of the 

PAJA review, see Annexure “C”. 

 

AUTHORITIES ON WHICH FIRST RESPONDENT WILL PLACE PARTICULAR 
RELIANCE 
 

8. See Annexure “D”. 

 

DATED AT PRETORIA THIS      DAY OF JULY 2013. 

 

 

 

________________________ 

MC MARITZ SC 

 
 
 

________________________ 

H J DE WAAL 


