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INTRODUCTION 

1. This matter concerns a proposed development, on a vast scale, on farmland 

between Mossel Bay and George in the Southern Cape.  The development 

envisages a largely upmarket, gated community covering some 655 hectares.  It 

proposes, inter alia, two 18-hole golf courses, 895 single residential houses, 320 

single and fractional title ‘lodges’, 150 single and fractional title apartments, and 

a commercial area.
1
  A ‘village’ would also be created for existing farmworkers, 

                                                            
1 The development is described by Roux (FA) para 5.2, vol. 1, p 23; annexure ‘WR 15’, vol. 2, p 144; Bredell (AA) 

para 4, vol. 4, p 259; and annexure ‘AB 11’, vol. 6, p 467.  It is represented diagrammatically in annexure ‘WR 1’, vol. 

1, p 86. Other built up areas are represented on that diagram in black.  The residential and commercial area alone will 

present by far the largest development node in the area – Bredell (AA) para 94.2, vol 4, p 286. 
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outside of the main development and separated by the N2 freeway. 

2. The First Respondent (‘Lagoon Bay’) sought various statutory approvals and 

authorisations for the proposed development.  At the heart of the current matter 

is a decision of the First Respondent (‘the Provincial Minister’), Mr Anton 

Bredell, taken on 28 April 2011 to refuse an application to rezone and subdivide 

the properties making up the development area.
2
 

THE CHAIN OF APPROVALS AND AUTHORISATIONS 

3. The development required several authorisations and approvals predating the 

Provincial Minister’s impugned decision. 

4. First, Lagoon Bay sought authorisation to subdivide agricultural land in terms 

of the Subdivision of Agricultural Land Act 7 of 1970 (‘SALA’).  This resulted 

in a series of reports and contradictory decisions, and remains unresolved.
3
 

5. Secondly, in July 2007 the then Provincial Minister (Ms Tasneem Essop), acting 

against the advice of officials in the Department, amended the designation of the 

affected land in the applicable structure plan, namely the George and Environs 

                                                            
2 A letter advising Lagoon Bay of the Minister’s decision is attached as ‘WR 12’, vol 2, p 132-133.  The reasons for the 

decision are attached as annexure ‘AB 1’, vol 5, p 358-366. 
3 In the founding papers Lagoon Bay refers to ‘a final positive recommendation’ by the national Department of 

Agriculture to the national Minister. Roux (FA) para 5.7.1, vol 1, p 26.  It however does not have the written 

authorisation required. Bredell (AA) para 61.1, vol 4, p 277; para 153, p 307. 



3 

 

Urban Structure Plan (‘the Structure Plan’) in accordance with s4(7) of the Land 

Use Planning Ordinance 15 of 1985 (‘LUPO’).
4
 

5.1. The Structure Plan was originally promulgated under s6A(11) of the (then 

applicable) Physical Planning Act 88 of 1967 (‘the 1967 PPA’).  It was 

subsequently deemed to be a structure plan under s37(1)(c) and (d) of the 

Physical Planning Act 125 of 1991 (‘the 1991 PPA’), and was also 

regarded as a structure plan under s4(1) of LUPO.  It was necessary to 

amend the Structure Plan as s27(1)(c) of the 1991 PPA precludes the 

granting of permission for the use or subdivision of land in the area to 

which the plan applies, for a purpose which is not consistent with the plan.  

The existing structure plan designated the area for ‘Agriculture/Forestry’ 

purposes. Lagoon Bay sought to have the area designated for ‘Township 

Development’. 

5.2. Significantly for present purposes, when approving the amendment of the 

Structure Plan, Ms Essop imposed various conditions (referred to as ‘the 

Structure Plan conditions’), including one (‘condition 1.3’) which provides 

that the– 

‘associated future zoning application in respect of the land concerned shall 

be subject to approval by the Provincial Government as the location and 

impact of the proposed development constitutes ‘Regional and Provincial 

Planning’’ (emphasis added). 

                                                            
4 Roux (FA) para 5.6, vol 1, p 25; and para 5.9, vol 1, p 27; annexure ‘WR 4’, vol 1, p 96-97; Bredell (AA) para 27, vol 

4, p 267.  
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6. Thirdly, Lagoon Bay sought an environmental authorisation under the 

Environment Conservation Act 73 of 1989 (‘the ECA’).  This was opposed by 

environmental groups,
5
 and was refused by the competent authority in the 

Department.
6
  It was thereafter granted on appeal on 5 May 2009 by the then 

Provincial Minister (Mr Pierre Uys, who was Ms Essop’s successor and 

Mr Bredell’s immediate predecessor).
7
  The environmental authorisation is 

under review in separate proceedings instituted by the present Third Respondent 

(‘Cape Windlass’).
8
 

7. Fourthly, Lagoon Bay applied for land use planning approvals for the rezoning 

and subdivision of the land in terms of ss16 and 25 of LUPO.   On 14 July 2010 

the Council of the Second Respondent (‘the Municipality’), acting pursuant to 

delegated powers,
9
 approved this application

10
 (again, acting against the advice 

of its officials).
11

  This approval was granted subject to, inter alia, ‘the 

conditions laid down by the administration’.  This was a reference to the 

Structure Plan conditions. 

8. In accordance with condition 1.3, the Municipality referred the matter to the 

Provincial Minister on 6 August 2010, under cover of a letter which noted that 

                                                            
5 Roux (FA) para 9.9, vol 1, p 41-42. 
6 Roux (FA) para 9.15, vol 1, p 45. 
7 Roux (FA) para 9.15, vol 1, p 45.  The Record of Decision is attached as ‘WR 15’, vol 2, p 144ff. 
8 Roux (FA) para 9.18, vol 1, p 46. 
9 The extent of the Municipality’s powers is contained in an authorisation granted by the then Administrator of the Cape 

in December 1988 – annexure ‘AB 9’ vol 5, p 413ff.  
10 Roux (FA) para 5.8, vol 1, p 26; Bredell (AA) para 30, vol 4, p268. 
11 Annexure ‘AB 10’, record vol 5, p 421ff. 
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‘the rezoning application in respect of the land concerned is subject to approval 

by the Provincial Government.’  This in turn resulted in the Provincial Minister 

taking the decision on 28 April 2011 which Lagoon Bay has now impugned in 

the present matter. 

THE LEGAL BASIS FOR THE IMPUGNED DECISION 

9. In the period between 14 July 2010 and 28 April 2011 Lagoon Bay accepted that 

the Municipality had correctly referred the planning application to the Provincial 

Minister for approval in terms of condition 1.3, and placed pressure on the 

Provincial Minister to make his decision expeditiously.  The Provincial Minister 

wished to hold planning issues in abeyance pending the resolution of the 

CWEAG’s review proceedings of the environmental authorisation.  Lagoon Bay 

however disagreed, and went so far as to bring an application to compel the 

Provincial Minister to make a decision on the land use issues.
12

 

10. The Provincial Minister had the authority to consider and decide the planning 

application not just because of condition 1.3,
13

 but also because ss16 and 25 of 

LUPO to decide rezoning and subdivision applications respectively. 

                                                            
12 Bredell (AA) para 33, vol 4, p 269 
13 In the SCA, Lagoon Bay’s legal representatives suggested that the Minister did not place any reliance on condition 

1.3 of the Structure Plan conditions when making his impugned decision.  This is incorrect.  The Minister stated that he 

relied on both the condition and his authority under ss16 and 25 of LUPO (Bredell, para 11.2, vol 4, p 262). 
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11. In accordance with s36(1) of LUPO the touchstone (main decision-making 

criterion) governing the Provincial Minister’s decision was his assessment of the 

‘desirability’ (or undesirability) of Lagoon Bay’s development proposal. 

THE PROCEEDINGS IN THE HIGH COURT AND THE SCA 

12. When the Provincial Minister refused the land-use applications, Lagoon Bay 

launched proceedings in the Western Cape High Court (‘the WCHC’) attacking 

his decision on two broad grounds. 

12.1. First, Lagoon Bay attacked the Provincial Minister’s authority to decide the 

land-use application at all.  It argued that regardless of the circumstances 

and scale of a proposed development, land-use approvals always and 

exclusively raise issues of ‘municipal planning’, as that term is used in 

schedule 4B to the Constitution.  Under ss156(1) and (2) of the 

Constitution, the Municipality alone was competent to decide the 

applications, and its decision should stand as the final statement on this 

matter.
14

  Stated differently, Lagoon Bay’s argument is that land use 

matters never raise issues of ‘regional planning and development’ or 

‘provincial planning’ (in schedules 4A and 5A to the Constitution 

respectively). As a consequence, provincial authorisation for land use 

approvals is never permitted – even in those exceptional cases in which a 

                                                            
14 Roux (FA) para 5.16 and 5.19, vol 1, p 29-30; Bredell (AA) para 5.1, vol 4, p 260. 
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development, due to its size, position and impact, raises issues of ‘regional 

planning and development’ or ‘provincial planning’ (in schedules 4A and 

5A to the Constitution respectively). In this respect Lagoon Bay’s case 

rests on an understanding of the ambit of the functional powers of 

‘municipal’ and ‘provincial’ planning extracted from the GDT cases in this 

Court and the SCA.
15

 

12.2. Secondly, Lagoon Bay attacked the Provincial Minister’s decision on 

several of the grounds listed in s6(2) of the Promotion of Administrative 

Justice Act 3 of 2000 (‘PAJA’),
16

 including that he acted irrationally, 

unreasonably and was biased.
17

 

13. Notably, Lagoon Bay did not attack either of the following: 

13.1. Ms. Essop’s Structure Plan amendment, especially Structure Plan condition 

1.3, which expressly required that the future land use planning applications 

had to be referred to the Province.  Lagoon Bay instead sought to retain 

those parts of the approval which suited it, while ignoring those parts which 

did not.  An attempt to directly attack Structure Plan condition 1.3 (as 

opposed to the Structure Plan approval itself) was only belatedly 

                                                            
15 Johannesburg Metropolitan Municipality v Gauteng Development Tribunal 2010 (6) SA 182 (CC) and Johannesburg 

Municipality v Gauteng Development Tribunal 2010 (2) SA 554 (SCA). 
16 Roux (FA) para 18.1, vol 1, p 64. 
17 Roux (FA) para 5.21, vol 1, p 30-31 
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introduced in the SCA (on the day before the hearing),
18

 but was not 

determined by the SCA; or 

13.2. Sections 16 and 25 of LUPO, which expressly give power to the 

‘Administrator’ (which power is now exercised by the Provincial Minister 

on behalf of the Provincial Government) to decide applications for 

rezoning and subdivision approvals. 

14. The Provincial Minister brought a conditional counter application in the WCHC, 

which only arose if Lagoon Bay was granted any relief, seeking relief along the 

following lines. 

14.1. First, any finding that the Provincial Minister acted unlawfully on the 

grounds summarised in paragraph 12.1 above would require a consequent 

finding (i.e. a finding on the same grounds) that the Structure Plan 

conditions were unlawful.  If the conditions were unlawful, Ms Essop’s 

decision of July 2007 falls as a whole. 

14.2. Secondly, the Municipality’s approval of the land-use applications was 

premised on the fact that the Structure Plan had been validly amended.  If it 

had not been validly amended, then the Municipality’s decision must fall as 

                                                            
18 An unsigned notice of amendment is included in vol. 9, p 824-825; and an amended notice of motion is included in 

vol. 9, p 827-839. 
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a whole.  This is so as under s27(1)(c) of the 1991 PPA, the Municipality 

cannot rezone land contrary to a Structure Plan. 

14.3. Thirdly, in the alternative, if the Provincial Minister’s decision fell and the 

decision of the Municipality stood, then interested parties must be given an 

opportunity to appeal against the Municipality’s decision in terms of s44 of 

LUPO. 

15. After several procedural skirmishes, the matter was heard by the WCHC in 

August 2011.  At this hearing, the counter-application was postponed (at the 

Municipality’s behest) and the matters for decision were confined to those raised 

by the main application.  On 31 August 2011 the Court (per Griesel J) dismissed 

the main application.
19

  As a result, the counter-application has not yet been 

heard. 

16. On 13 October 2011 Lagoon Bay was granted leave to appeal to the Supreme 

Court of Appeal (‘the SCA’).  The matter eventually came before the SCA on 

25 February 2013 (as a result of delays caused solely by Lagoon Bay).  On 

15 March 2013 the SCA upheld the appeal and granted an order dealt with 

below.
20

 

                                                            
19 Judgment, vol. 8, p 808-822; and order, vol. 9, p 823. 
20 Judgment, vol. 9, p 840-849. 
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THE APPLICATION FOR LEAVE TO APPEAL TO THIS COURT 

17. It is submitted that this matter raises three sets of constitutional issues of 

importance to Provincial and municipal planners when considering a sequence 

of decisions relating to different aspects of the same development:
21

 

17.1. The first set of issues is whether a condition forming an integral part of an 

earlier decision in a process of administrative decision-making, can be 

indirectly (collaterally) attacked as a basis to impugn a later decision; and 

whether such a condition can be directly attacked without impugning the 

entire decision of which it forms an integral part.  In this case, it is 

submitted that Lagoon’s Bay’s attack on the Provincial Minister’s decision 

can only be sustained if it can impugn condition 1.3 of the Structure Plan 

approval, while leaving the rest of that approval unaffected.  If the 

condition cannot be severed from the rest of Ms Essop’s 2007 decision, 

then the Provincial Minister’s decision stands. 

17.2. The second issue is whether a decision, taken in accordance with statutory 

authority, can be attacked on vires grounds without attacking the 

empowering legislation.  In the current case, it is submitted that Lagoon 

Bay’s attack on the Provincial Minister’s decision can only be sustained if 

it can validly indirectly challenge ss16 and 25 of LUPO – which 

                                                            
21 These issues are of particular importance to the Province, which requires guidance in crafting new legislation, 

currently under consideration, to replace LUPO. Bredell (FA in the CC), para 102, vol. 9, p 892. 
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specifically empower the Provincial Minister to decide rezoning and 

subdivision application. 

17.3. The third issue is the ambit of the competing constitutional functions of 

‘municipal planning’, on the one hand, and ‘provincial planning’ and 

‘regional planning and development’, on the other hand. 

18. We deal with each of these aspects in turn, after which we deal briefly with the 

PAJA-based attacks on the Provincial Minister’s decision.  As appears from the 

discussion below, we submit that, to say the least, the Provincial Minister has 

reasonable prospects of success in the intended appeal.  We consequently submit 

that leave to appeal to this Court should be granted. 

NO CHALLENGE TO THE STRUCTURE PLAN CONDITIONS 

19. Notwithstanding the Provincial Minister’s express reliance on the Structure Plan 

conditions to make his decision, Lagoon Bay elected not to challenge the 

conditions.  In its founding papers Lagoon Bay instead contended that the 

Structure Plan conditions were ultra vires and accordingly ‘unlawful and a 

nullity’,
22

 and any reliance on the conditions rendered any consequent decision a 

nullity as well.
23

  In its replying papers, Lagoon Bay indicated that a 

precautionary application would be brought to amend its relief to include an 

                                                            
22 Roux (FA) para 5.10, vol 1, p 27; para 9.14, vol 1, p 45; para 10.1, vol 1, p 53; para 12-14, vol 1, p 56. 
23 Roux (FA) para 15, vol 1, p 57 
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attack on condition 1.3.  Such an amendment was tentatively proposed in the 

SCA, which was opposed by the Provincial Minister.  It was never decided. 

20. In the absence of a direct challenge to condition 1.3, the relief sought is flawed.  

In the Oudekraal case
24

 the SCA established that unless an – 

‘approval (and thus also the consequences of the approval) is set aside by a 

court in proceedings for judicial review it exists in fact and it has legal 

consequences that cannot simply be overlooked  ... No doubt it is for this 

reason that our law has always recognised that even an unlawful 

administrative act is capable of producing legally valid consequences for 

so long as the unlawful act is not set aside’ [emphasis added]. 

21. The decision of Ms Essop in 2007, and the conditions she imposed, remain valid 

until set aside.  Similarly, the consequences of that decision (i.e. the referral by 

the Municipality to the Provincial Minister; and the Provincial Minister’s 

decision) remain valid.
25

 

22. We point out further that Lagoon Bay cannot choose to accept the validity of the 

Structure Plan amendment for some purposes (which suit it), but not for others 

                                                            
24 Oudekraal Estates (Pty) Ltd v City of Cape Town 2004 (6) SA 222 (SCA) at para 26. 
25 See Oudekraal at para 39. In Camps Bay Ratepayers' and Residents' Association v Harrison 2011 (4) SA 42 (CC) at 

para 62, the Court explained the Oudekraal principle as follows: 

‘[A]dministrative decisions are often built on the supposition that previous decisions were validly taken and, 

unless that previous decision is challenged and set aside by a competent court, its substantive validity is 

accepted as a fact. Whether or not it was indeed valid is of no consequence.’ 



13 

 

(which do not suit it).  In the Coega Development case,
26

 it was held that this 

sort of ‘schizophrenic’ approach would not be sanctioned. 

23. Lagoon Bay responds by suggesting that the criticism of its failure to directly 

attack the lawfulness of the Structure Plan conditions is merely a ‘technical 

defence’.
27

  This is not correct.  The Structure Plan conditions cannot be severed 

from Ms Essop’s decision.  A direct attack on the conditions would thus only 

result in setting aside Ms Essop’s decision as a whole.  Finding this consequence 

undesirable, Lagoon Bay has attempted to indirectly attack parts of Minister’s 

Essop’s decision. 

24. In Administrator Cape Province v Ruyteplaats Estates (Pty) Ltd
28

 Van den 

Heever JA (in dissent) stated that – 

‘If one considers the objects of the Administrator's powers to grant or 

withhold his consent it seems apparent to me that if the conditions are 

struck out the consent itself is completely vitiated; for one consents to some 

definite thing, not in the abstract. Where the Court has altered the subject-

                                                            
26 Offit Enterprises (Pty) Ltd v Coega Development Corp 2010 (4) SA 242 (SCA) at para 23.  In that case an applicant 

sought to challenge the expropriation of its property as part of an industrial development zone (‘IDZ’).  In so doing it 

sought to collaterally attack the permit under which the IDZ operated.  In response to this the Court held as follows: 

‘It is in this context that the schizophrenic nature of the case becomes apparent. The appellants intentionally 

refrain from seeking to set any of the operating permits aside and having them declared invalid. The reason is 

simple and apparent. They want the advantages flowing from the declaration of the IDZ. They therefore do not 

challenge the validity of the permits or address the implications of their invalidity. They want Coega 

Development to continue to operate the Coega IDZ, which is accepted as being in the public interest, and are 

content for it to do so under its present permit. On the other hand, they wish to retain their land and sell it to 

the highest bidder, with all the advantages of it being within the Coega IDZ and none of the disadvantages. If, 

as they anticipate, the Coega IDZ is successful they will profit handsomely from this stance. I know of no 

warrant for such an approach and it smacks of having one's cake and eating it.’ 
27 Roux (RA) para 7, vol 8 , p 713-714. 
28 1952 (1) SA 541 (A) at 561 
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matter of consent, it is difficult to understand how the consent, which was 

accorded to something else, can still exist. The proposition seems to me so 

axiomatic that I have some difficulty in discussing it.’ 

25. In City of Cape Town v Helderberg Park Development (Pty) Ltd
29

 the SCA held: 

‘[W]hat the respondent in this case wants to do is to take the benefits of the 

unlawful decision whilst being freed from the obligations flowing from it. 

This is something that public or legal policy considerations cannot 

contemplate. I agree with counsel for the appellant that the administrative 

act at issue cannot be disentangled: the decision or administrative act as a 

whole should either have been appealed or reviewed and set aside.’
30

 

26. In the current case Lagoon Bay accepts that interests of provincial planning 

could be accommodated in the process of amending the Structure Plan.
31

  It is 

however clear that the then Minister, when agreeing to amend the Structure 

Plan, did not conclusively deal with all issues of provincial planning.  Instead, 

these considerations were deferred pending further investigation and left over 

                                                            
29 2008 (6) SA 12 (SCA) at para 10. 
30 In Club Mykonos Langebaan Ltd v Langebaan Country Estate Joint Venture and Others 2009 (3) SA 546 (C) at para 

39, the Court considered a situation which was ‘strikingly similar’.  The Court held that in such a case the developer – 

‘has reaped all of the benefits flowing from the permission granted to it by the council to rezone and subdivide 

its land. Its land has been developed and much of it sold off. For it now to seek to avoid obligations on account 

of their having been invalidly imposed seems to me to be impermissible.’ 
31 Roux (FA) para 6.12, vol 1, p 34 
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for determination in later approval processes.
32

  It is, at best, unclear that she 

would have made the same decision if she knew that the matter could not validly 

be considered at a provincial level again in the future. 

27. The Structure Plans conditions thus cannot be severed from the rest of Ms 

Essop’s decision without amending her intentions.
33

  In English law, Wade and 

Forsyth state the following
34

: 

‘The court may be particularly disinclined to perform feats of surgery 

where an invalid condition is one of the terms on which a discretionary 

power is exercised.  If an invalid condition is attached to a licence or to 

planning permission, the permission without the condition may be such as 

the licensing authority would not have been willing to grant on the grounds 

                                                            
32 The Minister’s decision (quoted at Bredell (AA) para 108, vol 2, p 306) clearly deferred considerations of provincial 

interest until additional investigations had been completed and alternatives explored.  Her hand-written decision 

indicates that  

‘I approve the amendment of the Regional Structure Plan in order to allow for the evaluation of alternative 

land-use.  The viability of this land for agriculture has been the subject of contradictory reports.  Furthermore, 

the comments made by the Department [of Agriculture] with regards to the possible agricultural viability (see 

para 11.7-11.11) is speculative and selective in its quotation of the agricultural reports.  In fact it is 

contradictory.  If it is being proposed that farming could be viable if the existing farming units were 

consolidated and if ‘skilled persons’ farmed them, then the arguments for viability for land reform only sets up 

land reform for failure.  By approving the Amendment I will afford the applicant an opportunity to investigate 

the viability of alternative land-uses which should take into account a triple-bottom line approach. I therefore 

approve this amendment on condition that the current development proposal as it stands is not automatically 

considered as an approval and that it would be subject to review and amendment during the EIA and Planning 

approval processes. The associated future zoning application in respect of the land concerned shall be subject 

to approval by the Provincial Government as the location and impact of the proposed development constitutes 

‘Regional and Provincial Planning’. 
33 In Stanfield v Minister of Correctional Services and Others 2004 (4) SA 43 (C) at para 101, it was held that if 

conditions are – 

‘partly good and partly bad, the degree of the bad reasoning must be determined. If it has been material or 

substantial, the decision will fall to be set aside on review. Should it be impossible to determine this, the court 

would be constrained to set the decision aside.’ 

In testing whether a provision of a statute or a proclamation is unlawful, a similar two-stage process is followed: namely 

whether ‘the good can be severed from the bad’, and if so, whether the remainder affects the purpose of the provision. 

Coetzee v Government of the Republic of South Africa; Matiso and Others v Commanding Officer, Port Elizabeth 

Prison, and Others 1995 (4) SA 631 (CC) at para 16; Kruger v President of RSA 2009 (1) SA 417 (CC) at para 93. 
34 Wade and Forsyth Administrative Law (9ed) at 289-290 
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of public interest.  The right course for the court is then to quash the whole 

permission so that a fresh application may be made.’
35

 

28. In the circumstances we submit that Lagoon Bay’s case can only survive if this 

Court permits it to amend its case by attacking condition 1.3, and the basis for 

the attack is sustained.  As we point out when addressing the SCA judgment, the 

SCA dealt with this aspect on a somewhat different basis.  Although recognising 

that there was in fact no attack on the structure plan (at para 9) it nonetheless 

held that condition 1.3 was unlawful (the SCA styled it as being a condition 

incapable of fulfilment), notwithstanding the fact that s16(1) of LUPO expressly 

authorised the Minister to decide rezoning applications.  On the basis of this 

finding of invalidity, the SCA then remitted the application for the structure plan 

amendment to the Provincial Minister.   

29. In short, despite the absence of an attack on the structure plan, the SCA 

effectively reviewed it, found condition 1.3 to be unlawful and remitted the 

matter back for reconsideration.  However, such a review was not before the 

SCA.   Even if it had been, the applicable provisions of LUPO (and in particular 

                                                            
35 See too Hall & Co Ltd v Shoreham-by-Sea UDC [1964] 1 All ER 1 (CA), in which the Court refused to sever an 

invalid condition requiring a developer to provide a service road (imposed as part of a development approval).  Willmer 

LJ held that the conditions were ‘fundamental’ and the permission would not have been granted without the condition 

(at page 10).  In Kingsway Investments (Kent) Ltd v Kent County Council [1971] AC 72 (HL), Lord Morris stated (at 

102) that: 

‘there might be cases where permission is granted and where some conditions, perhaps unimportant or 

incidental, are merely superimposed.  In such cases if the conditions are held to be void the permission might be 

able to endure, just as the tree might survive without one or two of its branches pruned or lopped off.  It will be 

otherwise is some condition is seen to be a part, so to speak, of the structure of the permission so that if the 

condition is hewn away the permission falls away with it.’  
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s16(1) thereof) meant that there was no room for a finding that the Provincial 

Minister enjoyed no power in law to decide rezoning applications. 

NO CHALLENGE TO LUPO 

30. The Provincial Minister’s impugned decision also placed express reliance on 

powers in LUPO and was made ‘as the Competent Authority for the 

administration of [LUPO]’.
36

 

31. Sections 16(1) and 25(1) of LUPO expressly authorise the Provincial Minister to 

decide rezoning and subdivision applications (respectively).  Municipalities are 

also empowered to make such decisions, but this does not affect the Provincial 

Minister’s control over such decisions.
37

 It cannot affect the power of ‘the 

Administrator’ (i.e. Province) to revoke, or limit, the Municipality’s power to 

finally decide such issues in a specific case.
38

 When Ms Essop made her 

decision, she implicitly limited the power of the Municipality to decide 

applications for the rezoning of the development area in this case.  A decision of 

that nature is expressly permitted by s 16(1) of LUPO, which provides that 

                                                            
36 Annexure ‘WR 12’, vol 2, p 132; Bredell (AA) para 72, vol 4, p 280. 
37 The Municipality enjoys power to decide zoning decisions ‘if authorised by a structure plan’ (s16(1); and subdivision 

‘if authorised thereto by scheme regulations’ (s25(1).  It is submitted that the Municipality’s powers are akin to those of 

a delegate.  In such cases the fact of delegation does not remove the delegator’s power to control such decisions (see 

Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd and Others 2011 (4) SA 113 (CC) at para 

45. 
38 Executive Council, Western Cape Legislature, and Others v President of the Republic of South Africa and Others 

1995 (4) SA 877 (CC) at para 173.  Lagoon Bay itself contends that the 2007 Structure Plan conditions comprised a 

revocation by the Minister of the power of the Municipality to decide rezoning applications in respect of the 

development property in this case – Roux (RA) para 9.2.6, vol 8, p 721.  
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municipalities’ powers to determine rezonings are set out in general structure 

plans.
39

 

32. The upshot of this is that the Provincial Minister’s decision, made under LUPO, 

cannot be attacked without attacking LUPO itself.
40

  In replying papers in the 

WCHC Lagoon Bay suggested that an amendment would be sought to introduce 

such an attack.  This was not pursued in the court a quo or the SCA.   Lagoon 

Bay also did not give notice of this challenge in terms of Rule 16A(1)(a) of the 

Uniform Rules of the High Court.
41

   

33. Again, the failure to attack the provisions of LUPO has important practical 

consequences.  Under s172(1)(b) of the Constitution this Court has the power to 

limit the retrospective application of its findings, and to suspend the finding of 

invalidity for a period to allow a new legislative scheme to be promulgated.  

Limiting the temporal impact of any unlawfulness of LUPO would be important 

to limit a lacuna in planning law; and to avoid chaos.  A finding which limits 

retrospective invalidity would not suit Lagoon Bay.  It has thus sought to avoid 

such an attack at all.  

                                                            
39 Besides what is said in the area-specific structure plans, there is also a general structure plan in terms of which 

municipalities take rezoning decisions in a wide range of matter (the overwhelming majority of cases).  The general 

structure plan is contained in annexure ‘AB 9’, vol 5. p 413. 
40 Lagoon Bay acknowledges that to the extent that the Minister relied on any legislative basis for his decision, such 

legislation would also be ‘constitutionally invalid’ – Roux (FA) para 15, vol 1, p 57. 
41 The rationale for this rule is explained in Shaik v Minister of Justice and Constitutional Development and Others 

2004 (3) SA 599 (CC) at para 24 
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34. Lagoon Bay attempted to circumvent its failure to challenge ss16 and 25 of 

LUPO by suggesting, in the WCC, that certain words in these sections have 

been impliedly repealed – based on the approach in the CDA Boerdery case.
42

  

This argument was not persisted with in the SCA and accordingly we do not 

address it in these submissions.  Should, contrary to the approach adopted by 

Lagoon Bay in the SCA, the argument be resuscitated, the Provincial Minister 

will seek the leave of this Court to put up a supplementary note on the question 

on implied repeal. 

35. The SCA in its judgment does not address at all the fact that LUPO empowers 

the Provincial Minister to make rezoning decisions and that Lagoon Bay does 

not seek to attack s16(1) thereof.  Until such time as the relevant provisions of 

LUPO are repealed or declared to be inconsistent with the Constitution, they 

remain in force.  It is only in the context of a challenge to the constitutional 

consistency of LUPO (and, in this case, s16(1) in particular) that a debate on the 

respective limits of provincial planning and municipal planning can have 

relevance. 

36. Given the extent to which the ambit of the competing constitutional functions of 

municipal planning and provincial planning featured in the judgment of the 

SCA, it is nonetheless necessary to make certain submissions on behalf of the 

Provincial Minister in that regard. 

                                                            
42 CDA Boerdery (Edms) Bpk v Nelson Mandela Metropolitan Municipality 2007 (4) SA 276 (SCA) 
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PROVINCIAL PLANNING / MUNICIPAL PLANNING 

(a) The constitutional scheme 

37. Section 40(1) of the Constitution provides that government is constituted as 

national, provincial and local spheres of government.  They are distinctive from 

each other and yet interdependent and interrelated. 

38. The spheres of government and all organs of state within each sphere must 

respect the constitutional status, institutions, powers and functions of 

government in the other spheres; and must ‘not assume any power or function 

except those conferred on them in terms of the Constitution’ (section 41(1)(e) 

and (f) of the Constitution). 

39. In terms of section 156(1)(a) of the Constitution, a municipality has executive 

authority in respect of, and has the right to administer the local government 

matters listed in Part B of Schedule 4 and Part B of Schedule 5. 

40. In terms of section 104(1)(b) provincial government through the provincial 

legislature has the power to pass legislation for its province with regard to, 

amongst other things, (i) any matter within a functional area listed in Schedule 

4; and (ii) any matter within a functional area listed in Schedule 5. 
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41. In terms of section 44(1)(a)(ii) national government through the National 

Assembly has the power to pass legislation with regard to any matter, including 

a matter within a functional area listed in Schedule 4, but excluding, subject to 

subsection (2), a matter within a functional area listed in Schedule 5.  

42. The functional areas which are applicable in the present instance are:’Municipal 

planning’ (Part B of Schedule 4); ‘Regional planning and development’ (Part A 

of Schedule 4); and ‘Provincial planning’ (Part A of Schedule 5). 

(b) Applicable principles 

43. Certain general principles have been established by the High Court, the SCA 

and this Court regarding the determination of meaning and reach of the 

functional areas and local government matters listed in Schedules 4 and 5.  The 

leading cases are the Liquor Bill judgment
43

; the SCA GDT judgment;
44

 the CC 

GDT judgment;
45

 the SCA Maccsand judgment;
46

 the CC Maccsand judgment;
47

 

the Intercape Ferreira Mainliner judgment;
48

 and the Shelfplett judgment.
49

 

44. Together, these judgments yield four relevant general principles and five 

concepts or more specific principles. 

                                                            
43 Ex Parte President of the Republic of South Africa:  In Re Constitutionality of the Liquor Bill 2000 (1) SA 732 (CC) 
44Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and Others 2010 (2) SA 554 (SCA) 
45 Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and Others 2010 (6) SA 182 (CC) 
46 Maccsand v City of Cape Town 2011 (6) SA 663 (SCA) 
47 Maccsand (Pty) Ltd v City of Cape Town and Others 2012 (7) BCLR 690 (CC) 
48 Intercape Ferreira Mainliner (Pty) Ltd and Others v Minister of Home Affairs and Others 2010 (5) SA 367 (WCC) 
49 Shelfplett 47 (Pty) Ltd v MEC for Environmental Affairs and Development Planning and Another 2012 (3) SA 441 

(WCC) 
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45. The first general principle is that the different functional competences in 

Schedules 4 and 5 to the Constitution should be interpreted distinctly from one 

another.
50

  This means that ‘provincial planning’ and ‘municipal planning’ must 

have different content.  This does not mean that the content of the word 

‘planning’ changes meaning.  The addition of the prefix ‘municipal’ or 

‘provincial’ distinguishes different levels of planning.
51

 

46. The second general principle is that a municipality’s exclusive powers should be 

interpreted as applying primarily to matters which may appropriately be 

regulated intra-municipally as opposed to intra-provincially.
52

  The identification 

of the content of the functional areas or matters should ascribe to each sphere of 

government those functions with which it can most appropriately deal. 

47. The third general principle is that the correct approach to be adopted in 

determining where apparently overlapping functional areas of the respective 

spheres start and end is first to determine the powers vested in municipalities, 

then to determine the powers vested in provincial government and lastly to 

determine those vested in national government.
53

 

48. The fourth and final general principle is that the meaning of the functional areas 

and local government matters must be determined by considering the relevant 

                                                            
50 The Liquor Bill judgment paragraphs 49-51 and 56. 
51 The CC GDT judgment paragraphs 55-56. 
52 cf. The Liquor Bill judgment paragraphs 51 and 52. 
53 The SCA GDT judgment paragraphs 35 to 37. 
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legislation at the time that the Constitution was enacted because one of the main 

purposes of the schedules was to allocate the then-existing business of 

government to the three spheres of government.  (The SCA and this Court in the 

GDT judgments had regard to the four provincial planning ordinances that 

survived the transition to the present constitutional regime, when giving 

meaning to ‘municipal planning’ in Schedule 4B to the Constitution.)  This 

means that the planning at municipal level will involve all matters that involve 

the closest scrutiny of detail – which will arise in all planning and land use 

management decisions.  Provincial planning, by contrast, will relate to similar 

considerations but must operate at a higher level of abstraction. 

49. Turning to the more specific principles or concepts: First, the ‘municipal 

planning’ local government matter in Schedule 4B to the Constitution comprises 

forward planning and land use control.  Municipal forward planning entails 

laying down detailed guidelines for the future spatial development of the 

municipal area.
54

  Municipal land use control entails the control and regulation 

of the use of land in the municipal area in detail through the zoning of land (i.e. 

making, amending and replacing zoning schemes, rezoning particular land and 

granting departures from the provisions of zoning schemes or consent uses in 

relation to particular land) and the establishment of townships (i.e. controlling 

                                                            
54 The SCA GDT judgment paragraphs 17, 20 and 21; cf. Western Cape Provincial Government and Others In Re: DVB 

Behuising (Pty) Limited v North West Provincial Government and Another 2001 (1) SA 500 (CC) paragraph 50). 
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and regulating the consolidation and particularly the subdivision of land units to 

create new urban areas or for urban renewal).
55

 

50. Secondly, the ‘regional planning and development’ functional area in Schedule 

4A to the Constitution and the ‘provincial planning’ functional area in Schedule 

5A to the Constitution also comprise forward planning and land use control.  

Regional and provincial forward planning entails laying down broader (coarser 

grained) guidelines for areas encompassing the whole or parts of more than a 

single local or metropolitan municipality (regions and the province as a 

whole).
56

  Control of land use entails the provincial government taking decisions 

concerning zoning and the establishment of townships which, because of the 

nature and scale of land use to which they relate, have substantial regional or 

provincial planning effects.
57

  When exercising this power, the provincial 

government must confine itself to the regional or provincial effects, i.e. it is not 

at large to reject a proposal because it disapproves of a feature which has only 

intra-municipal effects. 

51. Thirdly, the purposes of forward planning and land use control under ‘municipal 

planning’, ‘regional planning and development’ and ‘provincial planning’ are to 

promote order of the area (municipal area, region or the province) and the 

                                                            
55 The SCA GDT judgment paragraphs 8 and 41, followed in the CC GDT judgment paragraph 57, the SCA Maccsand 

judgment paragraphs 27 and 28 and the CC Maccsand judgment paragraph 42. 
56 The Shelfplett judgment paragraphs 92 and 110. 
57 The CC GDT judgment paragraph 55; cf. the Liquor Bill judgment paragraphs 51, 52 and 74. 
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general welfare of the community concerned through the co-ordinated and 

harmonious development of the area.
58

 

52. Fourthly, the provincial government may enact, maintain in force and enforce 

legislation and take and implement executive decisions which regulate (i.e. 

broadly manages or controls) the exercise by municipalities of their executive 

authority in relation to ‘municipal planning’.  The aim is to see to the effective 

performance by municipalities of their functions in respect of ‘municipal 

planning’ (s 155(7) of the Constitution).  To this end the provincial government 

may regulate the manner in which municipalities exercise their executive 

authority, which entails ‘a broad managing or controlling rather than a direct 

authorisation function’.
59

  The provincial government may also assess the 

outcomes of municipal planning processes (spatial development frameworks, 

zoning schemes and specific land use decisions) and municipalities’ 

justifications for those outcomes.  The provincial government may require that a 

decision be reconsidered by a municipality if the manner in which it is taken, the 

justification for the decision, or the nature and effect or likely effect of the 

decision undermines the effective performance by the municipality of its 

forward-planning and land-use-control functions. 

                                                            
58 cf. Section 35 of the Townships Ordinance of 1934 and ss 5 and 36 of LUPO, discussed in the Intercape Ferreira 

Mainliner judgment at paragraph 104. 
59 cf. Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of 

South Africa, 1996 1996 (4) SA 744 (CC) para 377. 
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53. Fifthly and finally, other provincial functional areas in Schedules 4A and 5A to 

the Constitution,
60

 also require forward planning by the provincial government 

and entitle the provincial government to control the use of land by others.
61

  For 

example, a provincial legislature may: lay down provincial environmental norms 

and standards relating to land use and changes of land use; require organs of 

state and other land users in the province to adopt and implement environmental 

management plans; and require provincial authorisation for activities involving 

land which may adversely affect the environment or other provincial functional 

areas such as agriculture (like urban development beyond provincially 

designated urban edges).  If provincial authorisation for a development 

involving the use of land is refused by the provincial government on grounds 

which legitimately relate to a provincial functional area, the fact that the 

development has been approved by a municipality under its ‘municipal 

planning’ function is insufficient.  The development cannot proceed.
62

 

                                                            
60 Including ‘administration of indigenous forests’, ‘agriculture’, ‘airports other than international and national 

airports’, ‘environment’, ‘housing’, ‘industrial promotion’, ‘nature conservation, excluding national parks, national 

botanical gardens and marine resources’, ‘public transport’, ‘road traffic regulation’, ‘soil conservation’, ‘tourism’, 

‘urban and rural development’ and ‘provincial roads and traffic’. 
61 cf. Chapters 6 and 7 of the National Environmental Management Act 107 of 1998. 
62 See Wary Holdings (Pty) Ltd v Stalwo and Another 2009 (1) SA 337 (CC) para 80 and Fuel Retailers Association of 

Southern Africa v Director-General: Environmental Management, Department of Agriculture, Conservation and 

Environment, Mpumalanga Province, and Others 2007 (6) SA 4 (CC) para 85. 
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(c) The application of these principles to the current case – if relevant and 

necessary 

54. It is submitted that the current development falls into that category of cases 

which raise issues of provincial and regional planning, based on a cumulative 

assessment of the following: 

54.1. The development is very large and creates a new gated town between 

Mossel Bay and George, dwarfing nearby residential areas. 

54.2. The development area abuts the boundary of the Municipality and the 

neighbouring Mossel Bay Municipality.  The Mossel Bay Municipality 

and the Eden District Municipality do not support the development. 

54.3. The development area is currently zoned as ‘Agricultural Zone 1’ and 

the surrounding area is generally undeveloped, agricultural land. 

Although the agricultural value of the land is disputed, the Provincial 

Minister reasonably found that it was viable for commercial farming. 

54.4. The location and size will have many practical consequences, including 

that existing house prices in the adjacent municipality (especially the 

town of Mossel Bay) may be affected.  This will detrimentally affect the 

value of rateable property in that municipality and new developments. 
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54.5. The development area is on the coastal strip. 

54.6. The development will require significant water resources, in an area 

which is already suffering the detrimental effects of water scarcity.   

54.7. The development area is in the well-known Garden Route, and a large 

scale development on the coast may lead to visual degradation. 

54.8. A gated community for the affluent, separated from nearby poorer 

communities, is a throw-back to apartheid style development. 

54.9. The proposed development does not accord with several ‘forward-

planning’ documents which operate on a provincial level. 

55. In these circumstances it is submitted that the land use applications sought by 

Lagoon Bay also raised legitimate provincial planning interests, and for this 

reason the Provincial Minister had the power to consider the provincial interests 

in the proposed development, as he did. 

THE SUBSTANTIVE CHALLENGES TO THE PROVINCIAL MINISTER’S 

DECISION 

56. The reasons for the Provincial Minister’s decision were provided on 2 August 

2011,
63

 within the permissible time under PAJA.
64

  Because of the urgency then 

                                                            
63 Annexure ‘AB 1’, vol 5, p 358ff.  These are presented in Bredell (AA) para 144, vol 4, p 303-304 
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alleged by Lagoon Bay, the reasons were not available when it filed its founding 

or supplementary founding papers.  That is a consequence of Lagoon Bay’s own 

making.  It is not a basis for its assertion that this Court should extract the 

Provincial Minister’s reasons from a radio interview
65

 or from reports placed 

before him.
66

 

57. Lagoon Bay appears to suggest that a planning decision must be distinguished 

from a more important environmental authorisation,
67

 and cannot take any 

account of environmental, social or economic factors.  This is, with respect, 

inconsistent.  Much of Lagoon Bay’s argument suggests that municipal land-use 

planning decisions are important and sacrosanct.  This approach transforms into 

an argument that these decisions are limited to mundane, narrow issues.  

58. The opposite situation arose in Fuel Retailers,
68

 in which officials considering 

an environmental authorisation for a new petrol station did not consider the need 

or desirability of the facility, as these were considered to be ‘town planning 

factors’ to be later considered.  We submit that this case does not indicate that 

planning decisions are lawfully constrained to narrower issues.  Rather, the 

                                                                                                                                                                                                     
64 The reasons were requested on 9 May 2011.  In terms of s5 of PAJA the Minister had 90 days, which expired on 6 

Augusts 2011. 
65 Bredell (AA) para 187, vol 4, p 315-316. 
66 Bredell (AA) para 149-150, vol 4, p 306. 
67 Roux (FA) para 9.8, vol 1, p 40 details the reports attached to the environmental impact assessment.  Roux (FA) para 

9.16, vol 1, p 46 suggests that the environmental authorisation is ‘the most significant hurdle in the series of application 

processes that are required before a development can be executed.’ 
68 Fuel Retailers’ Association of Southern Africa v Director-General: Environmental Management, Department of 

Agriculture, Conservation and Environment, Mpumalanga Province 2007 (6) SA 4 (CC) 
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material point is that the provincial environmental officials erred when they 

unthinkingly accepted factual findings of municipal planners (at para 88). 

59. Lagoon Bay thus cannot criticise the Provincial Minister for failing to simply 

follow the factual findings of his predecessors.  The Provincial Minister was 

required to apply his mind.  In so doing he was bound by the fact of the 

environmental authorisation, but not the factual findings underpinning that 

authorisation. 

60. It is submitted that the leitmotif of his reasons indicates that the development is 

not desirable or sustainable. In the Hayes case
69

 the Court held that desirability 

is ‘conclusive’ and provides a positive test whether ‘the presence of a positive 

advantage which will be served by granting the application.’  This raises policy-

laden issues which do not give rise to a single right or wrong answer.
70

  The 

Provincial Minister’s decision met both the threshold requirement of 

rationality
71

 and the elevated requirements of reasonableness.
72

   

(a) Water supply 

61. The Provincial Minister noted in his reasons
73

 that in a water-scarce area, the 

demand of the development (and its golf courses
74

) raised provincial concerns.  
                                                            
69 Hayes v Minister of Finance and Development Planning, Western Cape 2003 (4) SA 598 (C) at 624-625. 
70 Bredell (AA) para 254, vol 4, p 335. 
71 Pharmaceutical Manufacturers Association of SA and Another: In re Ex parte President of the Republic of South 

Africa and Others 2000 (2) SA 674 (CC) at para 90. 
72 Minister of Health and Another NO v New Clicks South Africa (Pty) Ltd and Others 2006 (2) SA 311 (CC) at para 

108; Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 2004 (4) SA 490 (CC) at para 44; Sidumo and 

Another v Rustenberg Platinum Mines Ltd and Others 2008 (2) SA 24 (CC) at para 11. 
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Notably, it is proposed that irrigation for the golf courses should be extracted 

from rivers.
75

  This does not accord with Provincial Guidelines.
76

 

62. Lagoon Bay suggests that the Provincial Minister’s concerns are incorrect, as: 

(a) it will establish a treatment facility for currently unused municipal waste 

water, half of which will be available to the Municipality;
77

 and (b) the 

additional water required by the development for irrigation purposes will be 

extracted from the Maalgate river under existing extraction rights.
78

 

63. The promise of ‘free water’ for the Municipality is inaccurate.  Lagoon Bay’s 

own technical reports indicate that the situation is more tenuous.
79

  The 

developer’s contribution is essentially limited to providing a ‘micro filtration 

plant’ which can treat 5000 litres of sewage water per day. 

64. The plant will however be operated at the expense of the Municipality, and it 

will also have to replace the plant at the end of its (unspecified) ‘design life’. 

The extracted sludge must also be disposed of by the Municipality.  The 

resulting treated sewage water will not be potable. The water made available to 

the Municipality will still have to be treated to make it usable.  Further, the 

                                                                                                                                                                                                     
73 Annexure ‘AB 1’ para 3.3.1, vol 5, p 363. 
74 Bredell (AA) para 190-191, vol 4, p 316-317. 
75 Bredell (AA) para 192, vol 4, p 317. 
76 The Guidelines for Golf Courses, Golf Estates, Polo Fields and Polo Estates in the Western Cape (2005) 
77 Roux (FA) para 20.2, vol 1, p 67. 
78 Roux (FA) para 20.3, vol 1, p 67. 
79 The Final Engineering Services Report, May 2010, annexure ‘WR 19’ at para 3.2, vol 3, p 201-202.   
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water from the sewage works is not guaranteed in perpetuity.  No plan exists if 

that water must in future be deviated for other purposes. 

(b) The agricultural importance of the land 

65. Lagoon Bay suggests that the Provincial Minister’s focus on the agricultural 

potential of the land is misplaced as it ignores the ‘positive recommendations’ of 

the national and provincial Departments of Agriculture. 

66. The Provincial Minister did not ignore these recommendations, and his decision 

was not actuated by political motives.
80

  The Provincial Minister did not 

however consider himself bound by any recommendations, particularly those 

offered without reasons.
81

 

67. The agricultural value of the land has been the subject of several reports, the 

latest of which suggests that the land has high agricultural value.
82

  Lagoon Bay 

however still argues that the focus on the agricultural value is ‘inappropriate 

                                                            
80 Bredell (AA) para 196, vol 4, p 318. 
81 Bredell (AA) para 196, vol 4, p 318. 
82 Lagoon Bay places great weight on two soil analysis reports from 2006 (referred to as the ‘Schloms & Lamprechts 

reports’), which suggest that the development area has poor soil quality; no ground water; and that most of the farms are 

too small to be commercially viable. Roux (FA) para 21.8-21.11, vol 1, p 70.   

However, a third report by Mr. Nell of the ARC Institute for Soil, Climate and Water of July 2006 indicated: 

- 77% of the arable land qualifies as ‘high potential agricultural land’ and 23% as low potential. 

- The existing water rights provided irrigation for 215.6 hectares – being 49.1% of the arable land. 

- Due to soil and climate conditions, the irrigation demand for most crops was low.  Only supplementary irrigation 

was required. 

- A strong argument could be made that, due to local factors, ‘the George area could be considered as unique 

agricultural land from a national perspective’. 

- The current levels of activity/inactivity could play little role in determining the value of the land. 

Annexure ‘AB 19’, vol 6, p 544ff; and annexure ‘WR 21’,vol 3, p 204-205. 
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hyperbole’, ‘delusional’ and ‘misguided and illusory’.
83

  Despite the use of 

invective, Lagoon Bay fails to undermine the Provincial Minister’s decision.
84

  

68. Furthermore, the selected ‘positive recommendations’ on which Lagoon Bay 

places great weight, were often contradictory. The Provincial Minister 

concluded that the reasoned recommendations rejecting the development were 

more compelling than supporting development.
85

 

                                                            
83 Roux (FA), para 21.12, vol 1, p 70. 
84 In this regard this Court is not required to itself analyse the soil reports and determine for itself which approach is 

preferable.  The question is only whether the approach adopted by the Minister is irrational or unreasonable in the sense 

described above – and whether this tarnished the decision he made.  Furthermore, it is irrelevant that the Minister came 

to different conclusions than that favoured by Lagoon Bay, or his predecessors. Roux (FA) para 21.5, vol 1, p 71. 
85 Those supporting development demonstrated a ‘sudden change of heart for no apparent reason.’ Bredell (AA) para 

210, vol 4, p 321.  The chronology of these recommendations is as follows: 

- On 13 September 2005 Head of the Department of Agriculture in the Western Cape indicated that his 

Department could not support the development.  A contribution to a trust was ‘adequate to compensate this huge 

loss of agricultural land’. Annexure ‘AB 12’, vol 6, p 533-534. 

- On 27 October 2005 the same Head indicated that his officials were unable to give any opinion until a soil study 

was available.  The first of the reports by Schloms was available, but it did not consider use for market gardening 

and pasturage. Annexure ‘AB 13’, vol 6, p 535. 

- On 6 April 2006 the national Department of Agriculture indicated that the application for rezoning and 

subdivision was ‘not acceptable ... from an agricultural point of view’.  Annexure ‘AB 14’, vol 6, p 536. 

- On 25 May 2006 the provincial Department of Agriculture presented a report to the provincial Minister of 

Agriculture indicating that the land had good potential. Annexure ‘AB 15’, vol 6, p 537. 

- On 31 May 2006 the then provincial Minister of Agriculture indicated that in his opinion the land was not 

suitable for agricultural use, and the development should be supported.  This was based on the negative finding 

in the Schloms & Lamprechts reports, and his own conclusions that the local community was ‘poor [and] 

struggling’. Roux (FA) para 21.4, vol 1, p 69; annexure ‘WR 20’, vol 3, p 203; annexure ‘AB 16’, vol 6, p 539.  

This letter preceded the ARC Report of July 2006. Bredell (AA) para 202, vol 4, p 319. 

- On 21 July 2006 the national Minister of Agriculture followed suit and indicated his support for the rezoning 

application. Annexure ‘AB 17’, vol 6, p 540-541. 

- When the previous Minister approved the amendment of the Structure Plan in 2007, she recorded that the 

‘viability of this land for agriculture has been the subject of contradictory reports’ and that alternative uses 

required further consideration. Quoted at Bredell (AA) para 108, vol 4, p 293.  

- In anticipation of the Minister’s decision in this case, the provincial Department considered the value of the land 

again in February 2010, placing greater emphasis on the findings in the ARC Report. Annexure ‘WR 21’, vol 3, 

p 204-205; annexure ‘AB 18, vol 6, p 542.  On this basis the planning approvals could not be recommended. 

- On 3 February 2010 the national Minister of Agriculture indicated to the George Municipality that he could not 

grant consent for development under SALA, in that it comprised ‘urban sprawl and the encroachment of 

residential development in an agricultural area’, and the soil was good and should be preserved in the interests 

of food security. Annexure ‘AB 20’, vol 6, p 555. 

- In a letter of 13 May 2010 to Lagoon Bay, the Minister withdrew the previous letter and recommended the 

development ‘in consideration of the history of this application’. Annexure ‘AB 21’, vol 6, p 556.  Of 

importance to the Minister in this case was that this recommendation contained no reasons. 

- A report presented to the Municipality noted the loss of agricultural land as a reason why the development could 

not be supported. Annexure ‘AB 10’, vol 3, p 455; quoted by Bredell (AA) para 212, vol 4, p 322-323. 
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(c) The reliability of Lagoon Bay’s economic information 

69. In his reasons the Provincial Minister notes that the independent economic study 

submitted by Lagoon Bay was undertaken in 2005.  In the interim the economic 

climate has shifted markedly, and existing golf estates find themselves in 

straitened circumstances. The economic study also did not consider other 

developments.
86

 

70. Lagoon Bay takes exception to suggestions that existing golf estates are 

retrenching employees,
87

 and going insolvent.  Lagoon Bay suggests that this 

should be ignored as ‘economies go in cycles’, and at the time this development 

was prepared ‘this particular development typology was at its peak’.
88

 The logic 

of this is hard to follow.  If Lagoon Bay had been given all the authorisations it 

sought with alacrity, it would be selling residential property in a depressed 

market and in competition with other floundering developments.  

71. Lagoon Bay’s case is not assisted by its own acknowledgements that it has 

already accumulated a significant debt, and that its financiers are refusing to 

forward further capital. 

                                                            
86 Annexure ‘AB 1’, vol 5, p 358. 
87 Roux (FA) para 22.3, vol 1, p 72.  The Minister explains that this statement was intended to refer to golf estates going 

insolvent which could not deliver on promised employment – Bredell (AA) para 231, vol 4, p 329. 
88 Roux (SFA) para 30.2, vol 3, p 239 
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(d) Previous approvals incorrectly obtained 

72. With reference to a radio interview it is suggested that the Provincial Minister 

was motivated by the fact that previous recommendations and approvals had 

‘been improperly obtained as a result of political interference.’
89

 Reference is 

made to the Provincial Minister’s statement that his predecessor had granted 

environmental authorisation on his last day in office, after losing the provincial 

government elections.
90

 This is, as a matter of fact, a correct statement. 

73. That issue may arise in the review proceedings against the previous Minister’s 

environmental authorisation, but is however of no relevance to this application.   

(e) The strain on the Municipality 

74. Lagoon Bay suggests that the Provincial Minister incorrectly found that the 

Municipality was unable to provide services to the development.  It is suggested 

that the only service burden on the Municipality will be refuse removal.  The 

Municipality would not bear any burden in respect of electricity, water supply, 

or the treatment of sewage.
91

 

                                                            
89 Roux (FA) para 23.1, vol 1, p 72.  
90 Roux (FA) para 23.2, vol 1, p 73. 
91 Roux (FA) para 24, vol 1, p 74. 
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75. The Provincial Minister notes that Lagoon Bay misquotes him, and that the 

point he made was that delivery of services over a distance is expensive and 

closer development is preferable.
92

   

(f) The Trust 

76. While the development is aimed at wealthy individuals, it is common cause that 

George is a ‘relatively poor metropole’.
93

 Lagoon Bay places great emphasis on 

the social benefits of the development.  In particular reference is made to a 

proposed ‘Hoogekraal Sustainable Development Initiative’ which will seek the 

rehabilitation of the land and fund a Trust for the benefit of the local 

community.
94

   The Trust is to be funded by a contribution from each property 

transaction in the development for the benefit of the ‘broader George 

community’.
95

  

77. Once again, this was considered by the Provincial Minister when making his 

decision, and he noted the claimed benefits.
96

  He, however, also notes that these 

must be viewed with circumspection, as they are not supported by detailed 

information and guarantees.
97

  A concern, for instance, is raised that the Trust is 

                                                            
92 Bredell (AA) para 234, vol 4, p 330. 
93 Roux (FA) para 9.4, vol 1, p 38. 
94 Roux (FA) para 9.2, vol 1, p 37 
95 Roux (FA) para 9.3, vol 1, p 38. 
96 Bredell (AA) para 222-225, vol 4, p 26-327; annexure ‘AB 1’, para 3.1.2(a), vol 5, p 361-362. 
97 Bredell (AA) para 226-229, vol 4, p 328-329. 
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funded by a levy on property transactions in the development.  This means that 

if property sales are depressed, the Trust will enjoy no income. 

(g) Reliance on ‘forward planning’ documents 

78. Lagoon Bay argues that the Structure Plan was the only statutory plan for the 

area when the zoning and subdivision application was made;
98

 and that the 

Provincial Minister improperly relied on other ‘forward planning’ documents 

which were either in draft form or not yet in force. 

79. This is not correct.  In particular, the Western Cape Provincial Spatial 

Development Framework (‘WCPSDF’) was in force.
99

 It was also designated as 

a Structure Plan under s5(1) of LUPO.  This was recognised by the 

Municipality’s planners as being ‘the most important planning guideline in the 

province’.
100

 

80. The current development does not accord with the goals of the WCPSDF.  It is 

not integrated with existing areas around George and is an example of urban 

sprawl.
101

  It presents an upmarket development in a rural area, which does little 

to undo apartheid-style development.
102

 

                                                            
98 Roux (SFA) para 17.1, vol 3, p 226. 
99 Roux (SFA) para 17.7, vol 3, p 229 suggests it was not.  This is contradicted by the Minister who notes that the 

WCPSDF was published in 2005 and updated and refined in June 2009.  This was before Lagoon Bay’s application was 

made in July 2009.  Bredell (AA) para 292-293, vol 4, p 344-345 
100 Bredell (AA) para 128.1, vol 4, p 298; para 290-294, vol 4, p 344-345 
101 Bredell (AA) para 291, vol 4, p 344; annexure ‘AB 1’, vol 3, para 2.4, p 372. 
102 Annexure ‘AB 1’, vol 5, p 366. 
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81. As the WCPSDF is a Structure Plan under LUPO, the Municipality was bound 

to give it consideration (in terms of s36 of LUPO).  The Municipality did not 

have the delegated power to grant rezoning contrary to such a Structure Plan. 

82. The Provincial Minister also considered several other forward planning 

documents.
103

  Courts have endorsed the wisdom of administrators adopting 

policies, provided they are not treated as ‘hard and fast’ rules.
104

 

83. These documents also included municipal ‘spatial development frameworks’ 

(‘SDFs’), which form part of the Integrated Development Framework (‘IDP’) in 

terms of s26(c) of the Local Government: Municipal Systems Act 32 of 2000 

(‘the Systems Act’).  In terms of s35(1) of the Systems Act the municipality’s 

IDP (which includes its SDF)  is ‘the principal strategic planning instrument 

which guides and informs all planning and development, and all decisions with 

regard to planning, management and development, in the municipality’. 

84. Lagoon Bay asserts that the municipal SDFs should have been entirely ignored 

as these were only in draft form at the time.
105

  It is also suggested that the 

municipal SDFs are ‘merely a broad guideline’ and idealistic, based on current 

                                                            
103 Bredell (AA) para 128.2-128.3, vol 4, p 298-299; Annexure ‘AB 1’, para 2.5, vol 5, p 359-360. 
104 Hayes v Minister of Finance & Dev Planning, WC 2003 (4) SA 598 (C) at 627A noted that statements of local policy 

were important in determining desirability.  In MEC for Agriculture, Conservation, Environment & Land Affairs v Sasol 

Oil (Pty) Ltd 2006 (5) SA 483 (SCA) at para 19 the Court accepted that: 

‘the adoption of policy guidelines by state organs to assist decision-makers in the exercise of their discretionary 

powers has long been accepted as legally permissible and eminently sensible.’  The Court however continued in 

that case that ‘once it is established that the policy is compatible with the enabling legislation ... the only 

limitation to its application in a particular case is that it must not be applied rigidly and inflexibly, and that 

those affected by it should be aware of it’ (emphasis added).  

See too Bato Star, supra, at para 55. 
105 Roux (SFA) para 17.11, vol 3, p 230. 
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zonings in LUPO.
106

  The Provincial Minister was plainly aware that these were 

in draft form, but notes that even so they had to be taken into account in the 

determination of desirability.
107

  There can with respect be no complaint that 

reference was made to these documents as an expression of policy, provided 

they were not applied as ‘hard and fast’ rules. 

(h) Traffic impacts 

85. Lagoon Bay argues that this consideration was inappropriate in that there are 

already other sea-side areas nearby, and the development includes its own 

commercial node.
108

 The Provincial Minister however notes that the 

inappropriate placing of a residential development increases private car usage.
109

  

The Provincial Minister’s approach was neither unreasonable nor irrational. 

(i) Impact on the landscape 

86. Lagoon Bay argues that a Visual Impact Assessment was conducted to propose 

mitigation measures, and it found that the impact would not be great.  

Furthermore, the environmental authorisation provides for a committee to assess 

visual aspects.
110

 

                                                            
106 Roux (SFA) para 17.12, vol 3, p 231. 
107 Annexure ‘AB 1’, para 2.6, vol 5, p 360. 
108 Roux (SFA) para 32.1, vol 3, p 244. 
109 Bredell (AA) para 313, vol 4, p 350. 
110 Roux (SFA) para 32.3.2, vol 3, p 246. 
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87. The Provincial Minister responds by noting that the development will form a 

precedent for ribbon development along the coast and development outside of 

the urban edge.  The development will also include structures of up to three 

storeys, and will enjoy rights to build up to four storeys.  Furthermore, Lagoon 

Bay is already seeking the relaxation of usual development parameters.
111

 

(j) Bias 

88. The allegation of bias is completely without basis.  Lagoon Bay commenced its 

attack in letters to the Provincial Minister which suggested in broad terms that 

unnamed officials were biased.
112

  In the founding papers comments are made 

that the Provincial Minister’s decision is ‘nothing other than a pandering to the 

selfish whims’ of wealthy members of local environmental action groups.
113

  

This is supported only by the suggestion that the Glentana Ratepayers’ 

Association already knew in December 2010 that the Provincial Minister 

proposed to hold any decision in abeyance until after the review proceedings of 

the environmental authorisation.  This was conveyed to Lagoon Bay’s attorneys 

in January 2011.  This is presented as evidence of ‘secret communications’.
114

  

This is pertinently denied.
115

 

                                                            
111 Bredell (AA) para 316, vol 4, p 351. 
112 Annexure ‘WR 8’, para 3.5.1-3.5.4, vol 2, p 122-123; Bredell (AA) para 32, vol 4, p 269. 
113 Roux (FA) para 9.10, vol 1, p 43. 
114 Roux (FA) para 26.1, vol 1, p 75-76. 
115 Bredell (AA) para 241, vol 4, p 332. 
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(k) Substitution of the Provincial Minister’s decision 

89. Lagoon Bay also suggests that based on the Provincial Minister’s ‘clear bias’ 

and ‘gross unreasonableness’, this Court should grant the exceptional relief in 

s8(1)(c)(ii)(aa) of PAJA – so as to substitute its own decision for that of the 

Provincial Minister.
116

 

90. Substitution relief is, with respect, a remedy to be applied only in those cases in 

which there has been a clear indication of bias, in which the Court is in as good 

a position as the decision-maker; and when the decision is a foregone conclusion 

and delay would cause prejudice.
117

  The current application does not fall into 

any of these categories.   

91. This Court is not in a position to make a complex planning decision based on a 

concept of desirability.  At the very least this would require this Court to itself 

study the entire Rule 53 record (and the record of the environmental approval). 

                                                            
116 Roux (FA) para 35, vol 1, p 83-84. 
117 Gauteng Gambling Board v Silver Star Development Ltd and Others 2005 (4) SA 67 (SCA) in para 28 and Tantoush 

v Refugee Appeal Board 2008 (1) SA 232 (T) at para 127. 
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THE JUDGMENT OF THE HIGH COURT 

92. As indicated above, on 31 August 2011, the Court (per Griesel J) dismissed the 

main application, with the costs of two counsel.     

93. Griesel J agreed (at paragraphs 10-11) with the Provincial Minister’s argument 

that the GDT-CC judgment had to be read restrictively and in light of the 

challenge to the legislation in question in that case.  Based on his ‘synopsis’ of 

the GDT cases, Griesel J found that those cases did not require consideration of 

‘the ‘complex’ constitutional relationship between provincial governments and 

municipalities’.  Griesel J found that there were a category of cases, albeit a 

small category, in which land use planning decisions raised extra-municipal 

considerations which exceeded the bounds of ‘municipal planning’. 

94. For the same reasons, Griesel J held that ss16 and 25 of LUPO were not 

repugnant to the Constitutional scheme (at para 13). 

THE SCA JUDGMENT 

95. The SCA noted (at paragraph 8) that the case concerned ‘the inter-relationship 

between the second and third spheres of government’.  In this regard the SCA 

accepted that both provinces and municipalities have powers to regulate ‘use 

rights’ over land – which it defined as ‘a right to utilise that land in accordance 

with a category of directions setting out the purpose for which that land may be 
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used’.  Different considerations would apply to each sphere.  While a 

municipality would be influenced by local considerations, provinces would be 

influenced by regional issues.  This description is unproblematic. 

96. The SCA however continues that LUPO provides for ‘the regulation of land use 

through the introduction and enforcement of structure plans at a regional level 

and zoning schemes at a municipal level.’  The SCA’s approach appears to be 

premised on the assumption that the provincial control of land use can only be 

expressed through a structure plan; and that municipalities exercise exclusive 

control over zoning schemes. 

97. This premise is, with respect, not borne out by LUPO.   

97.1. In terms of s4 of LUPO, municipalities have a central role in conceiving 

of Structure Plans, which contradicts the notion that these are documents 

dealing solely with regional or provincial interests.  In addition, s4(6) 

makes provision for the approval by the Administrator of provincial 

structure plans and s 4(10) makes provision for the approval by 

municipal councils of local structure plans.   

97.2.  In terms of ss7(2) and 9(2) of LUPO, the Province plays a central role in 

conceiving and amending zoning schemes, which contradicts the notion 

that these are strictly municipal planning instruments.  On the contrary, 
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under LUPO, the final say on the making and amendment of all zoning 

schemes is vested in ‘the Administrator’, i.e. it is a provincial function. 

97.3. In terms of s16(1), ‘Either the Administrator or, if authorised thereto by 

the provisions of a structure plan, a council may grant or refuse an 

application by an owner of land for the rezoning thereof’.  This 

highlights that the Province has powers in respect of zoning decisions 

under LUPO.  Under s18(1), the province may also on its own initiative, 

and after consultation with a municipality, rezone a property even if a 

rezoning is not sought by the land-owner.  This Court specifically 

referred to and relied on this provincial power in the CC Maccsand 

judgment para 49 footnote note 55. 

97.4.  In terms of s25 of LUPO, ‘Either the Administrator or, if authorised 

thereto by scheme regulations, a council may grant or refuse an 

application for the subdivision of land’.  This again highlights the 

Province’s role, under LUPO, in controlling the subdivision of property. 

98. In its judgment the SCA goes on to accept that when approving the amendment 

of the Structure Plan, Ms Essop was permitted to introduce conditions; and that 

by her conditions she chose to ‘defer her decision’ (at para 9).  What she could 

not do, the SCA held, was to thereby usurp consideration of the rezoning 

application which was solely a matter for the Municipality.  Again this assumes 
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that only the municipality has legitimate interests in rezoning and subdivision 

decisions in all cases. 

99. More fundamentally, we submit that the SCA erred in approaching the matter on 

this basis at all.  For so long as the rezoning provisions of LUPO continued to 

remain of force and effect (as they continue to do, at present) there was no basis 

to find that the exercise of a power to rezone by the Provincial Minister was 

unlawful. 

100. In any event, on the SCA’s approach, it follows that structure plan condition 1.3 

must be invalid.  As indicated above, as this condition is integral to Ms Essop’s 

2007 decision, it cannot be severed.  The SCA however attempts to avoid this 

issue by suggesting that the issue is not whether condition 1.3 is valid or not, but 

whether it is capable of fulfilment. 

101. As the Provincial Minister could not legitimately involve himself in a zoning 

decision, the SCA finds that the condition is not capable of fulfilment.  This 

does not, it appears, lead to Ms Essop’s decision being invalid.  Instead the SCA 

appears to find that her decision is incomplete, and incapable of perfection.  As 

such the Structure Plan ‘remains unamended’ and still remains to be decided.  

The Provincial Minister’s decision, based on condition 1.3, is also found to be 

invalid as a consequence (at para 13). 
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102. Having found that the Structure Plan has not been properly amended, the SCA 

still continues to grant its apparent imprimatur to the decision of the 

Municipality to approve the rezoning and subdivision of the land; and to remit 

the Structure Plan amendment to the Provincial Minister for reconsideration. 

103. This cannot, with respect, bear scrutiny.  If the Structure Plan was not properly 

amended, or the amendment inchoate, then: 

103.1. The Municipality could not consider the applications before it.  This is 

because it would then have granted rezoning and subdivision approvals 

permitting use of the land contrary to the Structure Plan.  This would 

violate s27(1)(c) of the 1991 PPA. 

103.2. The SCA however simultaneously gives its imprimatur to the 

Municipality’s decision. The two propositions are incompatible.  If the 

Structure Plan amendment was inchoate, the Municipality’s subsequent 

decision cannot stand.  Lagoon Bay clearly did not want this outcome.  

The only alternative was to leave condition 1.3 standing. 

CONCLUSION 

104. It is accordingly submitted that this Court should: 

104.1. Grant the Provincial Minister leave to appeal; and 
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104.2. Replace the order of the SCA with the order granted in the WCHC – i.e. 

that Lagoon Bay’s application to review the Provincial Minister’s 

decision of 28 April 2011 be dismissed with costs, such costs to include 

the costs of two counsel as employed in the WCHC, the SCA and this 

Court. 
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