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1. 

 

1.1 I am an adult male and the Chief Executive Officer and a Director of the First 

Respondent herein. 

 

1.2 I am duly authorised by the First Respondent to depose to this affidavit. 

 

1.3 The facts deposed to in this affidavit are true and correct.  A number of legal 

submissions are made in this affidavit.  These are made on the advice of the 

First Respondent’s legal representatives, which advice I accept as correct. 

 

1.4 For the sake of convenience, the Applicant will be referred to as the Minister, 

the First Respondent as Lagoonbay and Second Respondent as the George 

Municipality. 

 

2. 

 

The structure of the Answering Affidavit is to deal in sequence with the following: 

 

2.1 A description of the proposed development and its socio-economic impact; 

 

2.2 The various approval phases; 

 

2.3 The alleged constitutional issues raised by the Minister; and 
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2.4 Lastly and to the extent necessary, the separate paragraphs of the Founding 

Affidavit will be dealt with in a seriatim fashion. 

 

3. 

 

A DESCRIPTION OF THE PROPOSED DEVELOPMENT AND ITS SOCIO-

ECONOMIC IMPACT: 

 

3.1 As fully detailed both in the SCA judgment and in the Founding Affidavit, the 

proposed development is an ambitious project encompassing approximately 

655 hectares and consisting of two 18-hole golf courses with related 

residential housing development and hotel, with approximately 63 hectares to 

be landscaped into private parks and open spaces and 200 hectares to be 

rehabilitated and conserved as a private nature reserve. 

 

3.2 In order for the proposed development to generate meaningful and long-term 

benefits for the affected communities and the environment, it was proposed 

that the project be undertaken as part of the larger overarching development 

initiative, namely the Hoogekraal Sustainable Development Initiative.  This 

initiative will seek the total environmental rehabilitation of the land and the 

funding of the community trust (“the Hoogekraal Treasury Trust”) with more 

than R150 million over the first 10 years of the project to enhance and uplift 

the living conditions of historically disadvantaged communities in the George 

area. 
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3.3 The Trust will continue to be funded in perpetuity by means of a 2,5% 

contribution from each and every subsequent property transaction in the 

development.  This is to be a provision in all title deeds.  The socio-economic 

benefits of the proposed development for the local and regional community 

are very significant and the development understandably enjoys the 

overwhelming support of all of the communities that stand to benefit from it. 

 

3.4 In this regard it is to be noted that, historically, the disadvantaged component 

of the larger George community is relatively very poor with a high percentage 

of unemployment.  It stands to reason that the aforesaid community is 

desperately in need of sustainable employment opportunities.  By 

comparison, George and its surrounding areas form part of a relatively poor 

metropole where poverty, unemployment and resultant hardship are the order 

of the day. 

 

3.5 The economical impact of the proposed Lagoonbay development will be huge 

and will necessarily result in a long term dramatic improvement of the 

aforesaid position.  The extent of the impact appears from the following: 

 

 3.5.1 The total capital investment will amount to approximately R5 billion; 

 

 3.5.2 Anticipated new business sales will amount to approximately 

R10 billion; 

 

 3.5.3 The additional immediate rates and taxes income for the local authority 

from the development alone will be R16,6 million per annum; 
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 3.5.4 The long term sustainable new business sales will amount to 

approximately R238 million per annum; 

 

 3.5.5 The proposed development will be the single largest employment 

opportunity in the southern Cape for the past 10 years; 

 

 3.5.6 The development will create some 19100 job opportunities over the 

next 10 years (involving the construction phase) and some 1650 

permanent job opportunities. 

 

3.6 The land in question is on the coastal plateau between George and Glentana 

and comprises highly fragmented land consisting of 42 separate portions of 

land. 

 

3.7 No meaningful agricultural activity is conducted on the land and the land is 

only utilised for limited grazing purposes. 

 

3.8 It is, accordingly, not surprising that the proposed development is eagerly 

supported by the relevant affected community and the George Municipality 

and that attempts to block the development have resulted in huge public 

outcry and protest. 
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4. 

 

THE VARIOUS APPROVAL PHASES: 

 

The requisite approvals to be obtained for a proposed development such as 

Lagoonbay may conveniently be divided into four separate, yet interrelated, phases: 

 

4.1 The first phase required the approval of the amendment of the applicable 

Structure Plan, in this case the George and Environs Structure Plan 

(hereinafter referred to as “the Structure Plan”) to permit the utilisation in 

accordance with the proposed development. 

 

4.2 The second phase is the Environmental Impact Assessment (“EIA”) process 

and the approval of activities that will be carried out as part of the proposed 

development in terms of the provisions of the Environment Conservation Act, 

73 of 1989 (“ECA”).  The process in this regard also requires the decision-

maker to apply the principles contained in Section 2 of the National 

Environmental Management Act, 107 of 1998 (“NEMA”) and to consider in 

great detail the three legs of sustainability, i.e.: 

 

 4.2.1 The social; 

 

 4.2.2 The environmental; and 

 

 4.2.3 The economic impact and benefits of the proposed development. 
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 (The decision-maker is enjoined to achieve a balance of the aforementioned 

considerations). 

 

4.3 The third phase involves the rezoning and subdivision approval under the 

Land Use Planning Ordinance, 15 of 1985 (“LUPO”). 

 

4.4 The fourth phase would be the approval of the building plans under the 

National Building Regulations and Building Standards Act, 103 of 1977. 

 

For purposes of the present application, only the process related to the first and third 

phases aforesaid is directly relevant. 

 

5. 

 

THE ALLEGED CONSTITUTIONAL ISSUES RAISED BY THE MINISTER: 

 

5.1 The three alleged constitutional issues raised and argued by the Minister in 

paragraph 30 of his Founding Affidavit, consist of the following: 

 

 5.1.1 An argument that if condition 1.3 of the Essop decision was invalid and 

is not severable from the rest of the decision, that the Minister’s refusal 

of the rezoning/subdivision application must stand; 

 

 5.1.2 An argument that the Minister’s decision to refuse the 

rezoning/subdivision application, based as it was on Sections 16 and 
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25 of LUPO, cannot be assailed without attacking the empowering 

legislation; and 

 

 5.1.3 An argument that the scale and extent of the proposed development 

are such as to qualify the matter as a provincial planning matter, as 

opposed to municipal planning. 

 

5.2 Each of these arguments will be dealt with in turn below. 

 

6. 

 

THE ARGUMENT BASED ON PARAGRAPH 1.3 OF THE ESSOP CONDITIONS: 

 

6.1 This argument is raised in paragraph 30.1 of the Founding Affidavit and 

developed in paragraphs 32 to 44 of the Founding Affidavit. 

 

6.2 The argument advanced in this regard reflects a misconception for the 

reasons detailed below. 

 

6.3 The SCA correctly found that the Minister, through paragraph 1.3 of  the so-

called “conditions”, sought to usurp a power that had been reserved for the 

George Municipality and that paragraph 1.3 was, accordingly, incapable of 

fulfilment (see paragraph 10 of the SCA judgment). 

 

6.4 The SCA also found that the Minister deferred her final decision, with the 

implication that the further processes (i.e. the second and third phase 
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applications aforesaid) could go ahead (see paragraphs 9 and 10 of the SCA 

judgment). 

 

6.5 The SCA further reaffirmed that zoning/rezoning is a municipal competence 

and that the rezoning application had to be decided by the George 

Municipality and not the provincial government (see paragraph 10 as well as 

paragraphs 7 and 8 of the SCA judgment). 

 

6.6 Paragraph 1.3 aforesaid could in law, therefore, never clothe the Minister with 

the power to decide the rezoning application.  In such a case, the Minister’s 

decision would be fully dependent upon the substantive validity of  paragraph 

1.3 of the conditions. 

 

 In Oudekraal Estates (Pty) Limited v City of Cape Town and Others 2004 (6) 

SA 222 (SCA) it was emphasised in paragraph 31: 

 

 Thus the proper enquiry in each case – at least at first – is not whether the initial act was valid 

but rather whether its substantive validity was a necessary precondition for the validity of 

consequent acts. 

 

 See also paragraph 32 of the same judgment. 

 

6.7 To the extent that Minister Essop, through the imposition of paragraph 1.3 

sought to usurp a function/power that had been reserved for the George 

Municipality (as correctly found by the SCA in paragraph 10 of the judgment), 

it in any event constituted the unlawful exercise of public power.   
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 See in this regard Judicial Service Commission v Cape Bar Council 2013 (1) 

SA 170 (SCA) paragraph 21. 

 

 See also National Treasury v Opposition to Urban Tolling Alliance 2012 (6) 

SA 223 (CC) paragraph 64. 

 

6.8 To the extent that the imposition of paragraph 1.3 aforesaid purported to 

clothe the Minister with authority and power to decide the rezoning/subdivision 

application, the SCA clearly correctly found it to be substantively invalid. 

 

6.9 In law, the Minister could not derive any power/authority from this 

substantively invalid condition. 

 

6.10 The SCA, accordingly, correctly found that the Minister had lacked the 

authority to take the decision refusing the rezoning/subdivision application and 

that he had failed to appreciate that his predecessor (Essop) had 

misconceived her powers (see SCA judgment paragraph 11). 

 

6.11 The Minister, accordingly, has no prospect of success as far as this issue is 

concerned. 

 

6.12 The issue raised in this paragraph is further clearly not a constitutional issue. 
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7. 

 

THE MINISTER’S ARGUMENT THAT THERE HAS BEEN NO ATTACK ON 

SECTIONS 16 AND 25 OF LUPO, WHICH SECTIONS EMPOWERED THE 

MINISTER TO TAKE THE DECISION: 

 

7.1 This argument is raised in paragraph 30.2 of the Founding Affidavit and 

developed in paragraphs 45 to 58 of the Founding Affidavit. 

 

7.2 The argument in this regard is premised on the existence of statutory authority 

empowering the Minister to take the impugned decision. 

 

7.3 Although this was not dealt with by the SCA in express terms, the SCA clearly 

found that the authority to regulate the use of land within a municipality is 

conferred upon a municipality (see paragraphs 7 and 8 of the judgment) and 

that the rezoning application fell to be decided by the George Municipality and 

not the provincial government (see paragraph 10). 

 

7.4 It is accordingly necessarily implicit in the SCA judgment that the statutory 

authority purportedly relied upon by the Minister (i.e. Sections 16 and 25 of 

LUPO) was no longer in existence or, at least, did not constitute an obstacle 

to the order that was granted. 

 

7.5 Section 16(1) of LUPO provides: 

 

 Either the administrator or, if authorised thereto by the provisions of a structure plan, a council 

may grant or refuse an application by an owner of land for the rezoning thereof. 
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7.6 Paragraph 25(1) of LUPO in turn provides: 

 

 Either the administrator or, if authorised thereto by scheme regulations, a council, may grant 

or refuse an application for the subdivision of land. 

 

7.7 It is to be noted that in terms of both the aforesaid provisions, it is either the 

Minister or the municipal council that, if so authorised, is to decide the 

relevant application.  In other words, it is one or the other, but not both. 

 

7.8 It is on the facts clear that municipal councils generally (therefore, including 

the George Municipal Council) were properly authorised as contemplated in 

Sections 16 and 25. 

 

 See in this regard Annexure “AB9”, Vol 3: 436 (copy enclosed); 

 Read with the General Structure Plan, Vol 3: 440 (copy enclosed); and 

 Read with the Scheme Regulations in Extraordinary Gazette 4563 dated 5 

December 1988 (extracts of the relevant pages of this Gazette are annexed 

hereto for the convenience of the Court). 

 

7.9 This is also borne out by the Minister (First Respondent)’s Answering Affidavit 

(Vol 2: 308, paragraph 116 – copy enclosed) and by the Minister (First 

Respondent)’s Heads of Argument (paragraph 35 and fn44 – copy enclosed). 

 

7.10 The circular of 8 December 1988 (Annexure “AB9” aforesaid) states the 

following in the heading: 
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 “TRANSFER OF POWERS TO LOCAL AUTHORITIES BY MEANS OF A GENERAL 

STRUCTURE PLAN AND THE AMENDMENT OF LOCAL AUTHORITIES’ ZONING 

SCHEME REGULATIONS TO AUTHORISE COUNCILS TO PERFORM CERTAIN 

FUNCTIONS”. 

 

 And, in paragraph 1 thereof: 

 

 It is, therefore gratifying to inform you that the Administrator-in-Executive Committee has, at a 

recent meeting, resolved to transfer its powers referred to in the said circular, to all local 

authorities in the Cape Province, subject to certain conditions. 

 

7.11 From this date onwards it was accordingly only the municipal councils who 

could decide Section 16 and Section 25 applications. 

 

7.12 With the advent of the Constitution, Sections 16 and 25 of LUPO fall to be 

interpreted in accordance with the Constitution and the constitutional 

imperative contained in Section 39(2). 

 

7.13 In this regard, the first enquiry is whether the provisions in the process of 

interpretation, applying all legitimate interpretative aids, are reasonably 

capable of a meaning that would not render it unconstitutional. 

 

 See National Coalition for Gay and Lesbian Equality v Minister of Home 

Affairs 2000 (2) SA 1 (CC) para 24. 

 

7.14 Crisply put, the issue that arises is whether, properly construed as aforesaid, 

the provisions of Sections 16 and 25 permit the Minister to revoke or override 

the authority granted to municipal councils (which would result in the 
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unconstitutionality of these sections), or whether it is reasonably capable of 

the meaning that once the municipal council has been authorised, the Minister 

no longer had the power to revoke the council’s authority or to override the 

council’s decision. 

 

7.15 It is submitted that both provisions are clearly reasonably capable of the latter. 

 

 See in this regard Walele v City of Cape Town and Others 2008 (6) SA 129 

(CC) at p158A-B: 

 

 “The legislature could not have intended to authorise an invalid exercise of power.” 

 

7.16 In the result, the provisions are not constitutionally objectionable.  Although 

the provisions in each case still refer to the Minister, this will no longer have 

any practical effect or, at least, will not have any practical effect in this case. 

 

7.17 The SCA, accordingly, was correct in not regarding the purported empowering 

of the Minister in Sections 16 and 25 of LUPO as constituting an obstacle to 

the order granted by it. 

 

7.18 In addition and to the extent that Sections 16 and 25 of LUPO purport to 

empower the Minister to decide rezoning/subdivision applications, this is 

clearly repugnant to the division of functional competences in the Constitution 

as held in Johannesburg Metropolitan Municipality v Gauteng Development 

Tribunal and Others 2010 (2) SA 554 (SCA) (“the SCA GDT judgment”) and 

Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and 

Others 2010 (6) SA 182 (CC) (“the CC GDT judgment”). 
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7.19 Such repugnancy is also the necessary consequence of Section 8 of the 

Local Government: Municipal Systems Act, 32 of 2000, which provides: 

 

 (1) A municipality has all the functions and powers conferred by or assigned to it in terms 

of the Constitution.... 

 

 and also as a necessary consequence of Section 23(1) of the Local 

Government: Municipal Structures Act, 117 of 1998, which has a similar 

provision. 

 

7.20 In other words, both under the Constitution as well as in terms of the Systems 

Act and the Structures Act, “municipal planning” is listed in Part B of Schedule 

4 as one of the functional areas reserved as an autonomous function to be 

performed by a municipality.   

 

 This court has already held authoritatively in the GDT matter that municipal 

planning includes the zoning of land, the establishment of townships and the 

control and regulation of the use of land. 

 

7.21 It follows that there is a repugnancy between the old order ordinance (LUPO) 

and the new constitutional dispensation. 

 

7.22 As a matter of interpretation, the Constitution, as the supreme law of the land, 

and its resultant Systems Act and Structures Act, must be deemed to have 

amended/repealed the repugnant parts of the two provisions.   
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 See for example Darries and Others v City of Johannesburg and Others 2009 

(5) SA 284 (GSJ) paragraph 34. 

 

 And see CDA Boerdery (Edms) Beperk and Others v Nelson Mandela 

Metropolitan Municipality and Others 2007 (4) SA 276 (SCA). 

 

7.23 On either basis aforesaid, it was not incumbent upon Lagoonbay to directly 

challenge the constitutional validity of the relevant provisions and the SCA 

was correct in not regarding the relevant parts of Sections 16 and 25 of LUPO 

as constituting an obstacle to the order granted by the court. 

 

7.24 The Minister, accordingly, has no prospect of success as far as this issue is 

concerned. 

 

8. 

 

THE SCALE AND EXTENT ARGUMENT: 

 

8.1 This argument is raised in paragraph 30.3 of the Founding Affidavit and is 

developed in paragraphs 59 to 77 of the Founding Affidavit. 

 

8.2 The scale and extent argument was the Minister’s main argument in the court 

of first instance as well as in the SCA. 

 

8.3 Although not dealt with by the SCA in express terms, it is clear from the SCA 

judgment that this argument was rejected. 
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8.4 On a proper analysis of the applicable case law, the SCA was undoubtedly 

correct.  Both the SCA GDT case and the CC GDT case rule out the scale 

and extent argument.  

 

8.5 The two judgments are only open to one interpretation, namely that 

rezoning/subdivision applications fall to be decided by Local Government as 

part of the exclusive executive power, which power is conferred to Local 

Government by section 156(1) of the Constitution read with Schedule 5B of 

the Constitution.  The term “municipal planning” contained in Schedule 5B 

covers all rezoning/subdivision applications, regardless of the scale and 

extent of the proposed development.    

 

8.6 To support our argument, it is not necessary to go further than the following 

two dicta from SCA GDT case and the CC GDT case: 

 

8.6.1 In the SCA GDT judgment, Nugent JA held as follows (my underlining): 

 

[42]  There was some debate in the course of argument, initiated from the bench, 

as to whether the Act is capable of being construed restrictively - confining the powers 

that are conferred upon development  tribunals to a limited range of land projects for 

reconstruction and development purposes - so as to avoid unconstitutionality. Neither 

counsel showed enthusiasm for such a construction and correctly so. The Act 

expresses itself in such wide terms that any such construction would be artificial and 

would amount not to interpretation but to rewriting the Act. The difficulty would in any 

event remain that the  reservation of 'municipal planning' in Part B of Schedule 4 is 

not capable of being construed as reserving those functions to municipalities in some 

circumstances but not in others, no matter how limited those circumstances might be. 
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8.6.2 In the CC GDT judgment, this Court held as follows: 

 

[57]  Returning to the meaning of 'municipal planning', the term is not defined in 

the Constitution. But 'planning' in the context of municipal affairs is a term which has 

assumed a particular, well-established meaning which includes the zoning of land and 

the establishment of townships. In that context, the term is commonly used to define 

the  control and regulation of the use of land. There is nothing in the Constitution 

indicating that the word carries a meaning other than its common meaning which 

includes the control and regulation of the use of land. It must be assumed, in my view, 

that when the Constitution drafters chose to use 'planning' in the municipal context, 

they were  aware of its common meaning. Therefore, I agree with the Supreme Court 

of Appeal that in relation to municipal matters the Constitution employs 'planning' in its 

commonly understood sense. As a result I find that the contested powers form part of 

'municipal planning'. 

 

8.7 The CC GDT judgment aforesaid left no room and made no allowance for a 

scale and extent argument. 

 

8.8 Not only is the scale and extent argument inconsistent with the GDT 

judgments, but it is also irreconcilable with the starting point of any analysis of 

vertical division of power, which is that the functional areas allocated to the 

various spheres of government are distinct from one another.  In other words, 

the functional areas, including those areas that share the same wording such 

as “planning”, refer to different subject matter.  The Applicant’s scale and 

extent argument runs contrary to this well-established principle, because it 

contends for a split between Local and Provincial Government of the same 

subject matter (rezoning/subdivision applications) with some of the decision-
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making to be done by Local Government and others by Provincial 

Government, depending on the size of the intended development.  This is not 

an acceptable division.  On this aspect, I wish to refer the Court to the 

following dicta of this Court: 

 

8.8.1 In President of the RSA, Ex p: In re Constitutionality of the Liquor Bill 

2000 (1) SA 732 (CC), this Court held as follows: 

 

[48] .…the Constitution contemplates that Schedule 5 competences must be 

interpreted so as to be distinct from Schedule 4 competences….  

 

8.8.2 In the CC GDT judgment, this Court held as follows: 

 

[56] The constitutional scheme propels one ineluctably to the conclusion that, 

barring functional areas of concurrent competence, each sphere of government is 

allocated separate and distinct powers which it alone is entitled to exercise. 

 

8.9 It is not difficult to understand why this Court has adopted an approach which 

keeps the functional areas listed in Schedule 5 separate and distinct from 

Schedule 4.  As no provision is made for the resolution of conflict (other than 

the intervention power listed in sections 100 and 139), the splitting of any 

subject matter listed in Schedule 5 between two spheres of government is a 

recipe for uncertainty and ultimately conflict.  It will also produce an 

unworkable result.  I say this for the following reasons: 

 

8.9.1 Most – if not all – developments in a municipal area will always have 

some influence/impact also outside the municipal area.  Such influence 
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and impact can range from very small to very big.  For example, a 

hospital, hotel, guesthouse or even a limited housing development will 

necessarily have some influence and impact on the corresponding 

hospital, hotel, guesthouse or existing housing developments in 

adjoining municipalities. 

 

8.9.2 It is self-evident that the carefully constructed constitutional scheme 

and the separate constitutional spheres cannot be upset or eroded by 

an imprecise and subjective criterion based on “size and scale” and 

such an argument will be subversive of the constitutional imperative 

contained in section 41 of the Constitution. 

 

8.9.3 No provision is made anywhere in the Constitution for who is to be the 

arbiter to decide whether the “size and scale” of a proposed 

development are such as to push it into the provincial sphere as 

opposed to the local government sphere. 

 

8.9.4 It further stands to reason that such a criterion will, of necessity, lead to 

huge uncertainty and disputes which might well lead to substantial 

paralysis in the entire approval process. 

 

8.9.5 A moment’s reflection reveals the following type of practical difficulties:  

How is an applicant to know who the functionary is that has to decide 

the application and who will be the arbiter in this regard?  Where is the 

application for rezoning to be lodged and who is to decide where it is to 

be lodged?   
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8.10 In effect the present application constitutes an attempt by the Minister to 

revisit an issue relating to the division of functional competences that has 

already been authoritatively decided by the SCA and affirmed by this 

Honourable Court (the CC).  The SCA, in the present matter, has now once 

again confirmed the same principle.  The Minister’s attempt to revisit a 

principle that has now been repeatedly ruled upon, can have no prospect of 

success. 

 

SERIATIM RESPONSE TO PARAGRAPHS IN FOUNDING AFFIDAVIT: 

 

9. 

 

AD PARAGRAPH 8 THEREOF: 

 

9.1 During the hearing in the court of first instance, George Municipality, duly 

represented by Counsel, took the point that the Minister’s conditional counter-

application was not competent because Section 41(3) of the Constitution and 

Section 45 of the Intergovernmental Relations Framework Act, 13 of 2005, 

had not been complied with. 

 

9.2 Section 41(3) of the Constitution provides: 

 

 An organ of state involved in an intergovernmental dispute must make every reasonable effort 

to settle the dispute by means of mechanisms and procedures provided for that purpose and 

must exhaust all other remedies before it approaches a court to resolve the dispute. 
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9.3 Section 45 of the Intergovernmental Relations Framework Act, 13 of 2005, in 

turn provides: 

 

 (1) No government or organ of state may institute judicial proceedings in order to settle 

an intergovernmental dispute unless the dispute has been declared a formal 

intergovernmental dispute in terms of section 41 and all efforts to settle the dispute in 

terms of this chapter were unsuccessful. 

 

9.4 It is on the papers clear that the aforegoing requirements were not satisfied 

and that no attempt whatever was made to satisfy such requirements in the 

present case. 

 

9.5 The Minister’s counterclaims were accordingly not competent in law. 

 

9.6 In the SCA it was argued by the Minister that if any relief was granted to 

Lagoonbay, the matter should be referred back to the court of first instance for 

adjudication of the Minister’s conditional counterclaims. 

 

9.7 This request was clearly not acceded to by the SCA and it appears that the 

SCA, by necessary implication, found that the counterclaims were not 

competent. 
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10. 

 

AD PARAGRAPH 11 THEREOF: 

 

10.1 The allegation by the deponent that the proposed development is on “a vast 

scale” is inappropriate hyperbole. 

 

10.2 The allegation that the land is currently used for farming is a gross 

exaggeration.  In fact, the land is not currently used for farming.  No such 

allegation has ever been made before.  As pointed out before, the land in 

question is hugely fragmented and consists of no less than 42 subdivided 

portions.  The only agricultural use that some of the portions is put to, is 

limited grazing. 

 

11. 

 

AD PARAGRAPH 14 THEREOF: 

 

The reference to an alleged “sensitive area” is again an exaggeration.  The proposed 

development is on the coastal plateau where the land is put to the limited use of 

grazing.  It is to be noted further that all the necessary environmental approvals have 

been obtained. 
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12. 

 

AD PARAGRAPH 15 THEREOF: 

 

The issue of the subdivision of agricultural land is not “unresolved”.  The position is 

that the National Department of Agriculture has confirmed its support for the 

development on a number of occasions in writing but will only determine the 

application for subdivision of agricultural land in terms of Act 70 of 1970 once a 

rezoning permit is presented to the Department. 

 

13. 

 

AD PARAGRAPH 16 THEREOF: 

 

The allegation that the Essop decision was taken against the advice of officials in the 

Department, is completely irrelevant and constitutes an improper attempt to create 

atmosphere. 

 

14. 

 

AD PARAGRAPH 19 THEREOF: 

 

The allegation that the Minister’s approval was granted against the advice of officials 

in the Department is again completely irrelevant and again an improper attempt to 

create atmosphere. 
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15. 

 

AD PARAGRAPH 20 THEREOF: 

 

The allegation concerning the advice of officials is again irrelevant and an improper 

attempt to create atmosphere. 

 

16. 

 

AD PARAGRAPH 22 THEREOF: 

 

At the time, both Lagoonbay and the Minister acted under the erroneous impression 

that the Minister had the power to decide the relevant application. 

 

17. 

 

AD PARAGRAPH 24.1 THEREOF: 

 

It is not First Respondent’s argument that provincial authorisation for land use 

approvals is never permitted.  The provincial authorities may require a developer to 

seek its approval for Structure Plan amendments (now amendments of the Provincial 

Spatial Development Framework), as was indeed held by the SCA.  Provincial 

planning considerations are further adequately accommodated during the 

establishment of integrated development plans in terms of the Systems Act. 
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18. 

 

AD PARAGRAPH 25.1 THEREOF: 

 

The application to amend the notice of motion in order to challenge condition 1.3 of 

the Structure Plan was already brought in the High Court.  Both that Court and the 

SCA did not find it necessary to consider the application for the amendment. 

 

19. 

 

AD PARAGRAPH 25.2 THEREOF: 

 

19.1 The Minister’s allegation that “throughout, I have been quite clear that I acted 

in terms of both the Structure Plan Conditions and my powers under LUPO”, 

is simply incorrect. 

 

19.2 The Minister, in the course of his answering affidavit in the proceedings, made 

it clear that the matter was referred to him by the George Municipality 

pursuant to paragraph 1.3 of the Essop conditions, but that he derived his 

power to decide the application from Sections 16 and 25 of LUPO.  In this 

regard, the Minister, under the heading “The sources of my power to make the 

impugned decision”, stated the following: 

 

 71. I accept that my decision records that the rezoning and subdivision applications were 

‘referred to me’ in terms of the Structure Plan Conditions.  I obviously considered the 

applications pursuant to that referral. 
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 72. However, the fact that the matter was referred to me pursuant to the Structure Plan 

Conditions did not form the exclusive legal basis for my decision.  Rather, my 

decision expressly records that my decision was made ‘as the competent authority for 

the administration of [LUPO]’.... 

 

 73. It is thus plain that my decision was premised on powers in section 16 and section 25 

of LUPO. 

 

20. 

 

AD PARAGRAPH 26 THEREOF: 

 

20.1 The counter-applications were not competent because of the failure to comply 

with Section 41(3) of the Constitution and Section 45 of the Intergovernmental 

Relations Framework Act, as pointed out above. 

 

20.2 The conditional counter-application was in any event not competent because 

a counterclaim by one respondent against a co-respondent is not a competent 

procedure in law. 

 

20.3 The counterclaim aimed at obtaining a declarator that an appeal would lie to 

the Minister, would be constitutionally unlawful as being in conflict with the 

division of functional competences between local government and provincial 

government. 
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21. 

 

AD PARAGRAPH 27 THEREOF: 

 

The Minister’s request that the conditional counter-application be referred back to the 

court of first instance was not acceded to by the SCA.  It was by necessary 

implication regarded as not competent. 

 

22. 

 

AD PARAGRAPH 30.1 THEREOF: 

 

The argument contained in this paragraph has already fully been dealt with in my 

affidavit above. 

 

23. 

 

AD PARAGRAPH 30.2 THEREOF: 

 

This has already been fully dealt with above. 
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24. 

 

AD PARAGRAPH 30.3 THEREOF: 

 

The argument raised in this paragraph has also already been dealt with in the 

affidavit above. 

 

25. 

 

AD PARAGRAPHS 32 TO 44 THEREOF: 

 

25.1 The argument developed in these paragraphs has been fully dealt with in my 

affidavit above. 

 

25.2 As pointed out earlier, the Minister in the course of his answering affidavit 

made it quite clear that he derived his power to decide the application from 

Sections 16 and 25 of LUPO. 

 

25.3 The amendment referred to in paragraph 34 was already moved during the 

hearing in the court of first instance.  The court, however, did not find it 

necessary to deal with such amendment. 

 

 The same amendment was moved during the hearing in the SCA after the 

amendment had been foreshadowed earlier in the written Heads of Argument 

filed by Lagoonbay. 
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 The SCA again did not find it necessary to deal with the amendment. 

 

25.4 I am advised that the Minister’s interpretation of the Oudekraal decision is not 

entirely correct.  I am further advised, and I submit, that a later decision 

cannot in law be valid where it is dependent upon the substantive validity of 

an earlier decision and that the Oudekraal decision is authority for such 

proposition. 

 

26. 

 

AD PARAGRAPHS 45 TO 58 THEREOF: 

 

26.1 The argument contained in these paragraphs has been fully dealt with in my 

affidavit above. 

 

26.2 The content hereof is, accordingly, disputed wherever in conflict with what I 

have said earlier. 

 

27. 

 

AD PARAGRAPHS 59 TO 64 THEREOF: 

 

The description of the constitutional scheme is noted.  I must emphasise that this 

matter concerns the executive powers of Local Government and Provincial 

Government regarding rezoning/subdivision applications.  It has nothing to do with 

the legislative power of Local and Provincial Government.  The Ministers’ scale and 
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extent argument fails because it envisages a sharing of executive power, which is 

inconsistent with this Court’s jurisprudence and unworkable. 

 

28. 

 

AD PARAGRAPHS 65 AND 66 THEREOF: 

 

I do not agree that the two High Court judgments in paragraphs 65.6 and 65.7 are 

“leading” cases. 

 

29. 

 

AD PARAGRAPH 67 THEREOF (THE ALLEGED FIRST GENERAL PRINCIPLE): 

 

This Court did not in the CC GDT judgment hold that the content of the word 

“planning” remains the same when one considers the meaning of the terms 

“provincial planning” and “municipal planning”.  What this Court found (at paragraph 

55 of the CC GDT judgment) is that even in respect of functional areas that share the 

same wording like “roads”, “planning”, “sport” and others that they are distinct from 

one another.  Just as municipal road is different from a provincial road, municipal 

planning and provincial planning are distinct concepts.  Rezoning/subdivisions are 

part of municipal planning and not also provincial planning. 
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30. 

 

AD PARAGRAPH 68 THEREOF (THE ALLEGED SECOND GENERAL 

PRINCIPLE): 

 

Rezoning/subdivisions are par excellence matters which can be regulated intra-

municipally although approvals will always have some effect across municipal 

borders. 

 

31, 

 

AD PARAGRAPH 69 THEREOF (THE ALLEGED THIRD GENERAL PRINCIPLE): 

 

First Respondent accepts that the starting point of the analysis is to determine the 

powers vested in municipalities and thereafter to consider the powers vested in 

provincial government. 

 

32. 

 

AD PARAGRAPH 70 THEREOF (THE ALLEGED FOURTH GENERAL 

PRINCIPLE): 

 

32.1 The contention that one analyses the meaning of the functional areas with 

reference to legislation which existed at the time when the Constitution was 

enacted, is wrong.  The Minister’s quotations and references do not support 

this proposition.  The contrary is indeed stated by this Court in Liquor Bill: 
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[59]  … I would in any event have grave reservations about undertaking a task of 

constitutional interpretation as though it depended on the prior meaning of legislation or case 

law attributed to any particular term. 

 

32.2 Whilst our courts may have described (even uncritically) the provincial / 

municipal powers conferred by LUPO, it does not mean that they have 

endorsed the division of powers as constitutionally valid, let alone binding on 

how Schedules 4 & 5 should be interpreted.   

 

32.3 The alleged principle is also inconsistent with several judgements of this Court 

in which the enhanced status of local government has been emphasised.  The 

Constitution presents a “break” from the past where local government had a 

subordinate, lesser role.  LUPO is an example of an old order legislation 

which is premised on a constitutional dispensation in terms of which local 

government was subordinate to provincial government.  This is no longer the 

case.  

 

33. 

 

AD PARAGRAPH 71 THEREOF (THE ALLEGED FIRST SPECIFIC PRINCIPLE): 

 

33.1 Local government clearly has a “forward planning” function.  In terms of the 

new regulatory framework this function is performed primarily through the 

compilation of a spatial development framework (SDF), which forms part of its 

integrated development plan.   The SDF is to be submitted to the MEC for 

local government for approval.  See sections 32 and 33 of the Local 
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Government: Municipal Systems Act 32 of 2000 (“the Systems Act”). If there 

is disagreement between the municipality and the MEC, the dispute is 

referred to an ad hoc committee consisting of members representing local 

government, the provincial government and the national government for 

resolution.  

 

33.2 This mechanism is not in place in respect of rezoning/subdivision applications 

and would in any event not work in this functional area.   

 

34. 

 

AD PARAGRAPH 72 THEREOF (THE ALLEGED SECOND SPECIFIC 

PRINCIPLE): 

 

The contention that “regional planning” and “provincial planning” are not only 

concerned with forward planning but also land use control in respect of large scale 

developments, is incorrect and inconsistent with paragraphs 55 and 56 of the CC 

GDT  judgment.   

 

35. 

 

AD PARAGRAPH 73 THEREOF (THE ALLEGED THIRD SPECIFIC PRINCIPLE): 

 

This contention is unobjectionable but is irrelevant for the resolution of the present 

matter.  
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36. 

 

AD PARAGRAPH 74 THEREOF (THE ALLEGED FOURTH SPECIFIC 

PRINCIPLE): 

 

The contention that the provincial government can “implement executive decisions 

which regulate (i.e. broadly manage or control) the exercise by municipalities of their 

executive authority in relation to municipal planning”, is wrong.  Reliance is placed on 

section 155(7) of the Constitution which confers on provincial government a power of 

monitoring and oversight to ensure “effective” performance of functions.  The powers 

of monitoring and oversight should accordingly be exercised to strengthen local 

government.  The provincial government’s power of monitoring and oversight cannot 

be elevated to a power to exercise concurrent jurisdiction with local government in 

regard to municipal planning or to usurp a power reserved for local government.   

 

37. 

 

AD PARAGRAPH 75 THEREOF (THE ALLEGED FIFTH SPECIFIC PRINCIPLE): 

 

The contention that a proposal to develop may be refused by provincial government 

in terms of a Schedule 4 powers such as “environment” is correct, but is not relevant 

for present purposes. 

 

 

 

 



 
 

- 36 - 

38. 

 

AD PARAGRAPHS 76 AND 77 THEREOF: 

 

This is an attempt to apply the scale and extent argument to the facts of the present 

case.  Of course, if the scale and extent argument is not accepted by this Court, then 

the question of its application to the facts does not arise.  First Respondent’s main 

argument is that the scale and extent argument should be rejected by this Court.  I 

nevertheless comment briefly on the allegations made in the paragraphs under reply: 

 

38.1 I deny that the Mossel Bay and Eden District Municipalities have officially 

indicated that they do not support the development. 

 

38.2 The land has no agricultural potential.  This is recognised by the National 

Department of Agriculture. 

 

38.3 The approval of any development inevitably affects the viability of new 

developments in neighbouring towns. 

 

38.4 The Lagoon Bay Development will not have a negative impact on the water 

resources in the area as there are no users of water downstream of the 

Lagoon Bay Development and the extraction for irrigation is the last extraction 

before the river flows into the ocean. 
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38.5 The contention that the development may lead to visual degradation of the 

area has been considered during the environmental approval process and 

rejected. 

 

38.6 The development will contribute immediately and significantly to the upliftment 

of the historically disadvantaged Hooggekraal community. 

 

39. 

 

AD PARAGRAPHS 78 TO 81 THEREOF: 

 

In these paragraphs, the High Court judgment of His Lordship Mr Justice Griesel is 

analysed.  In the light of the fact that that judgment was overturned by the SCA, I do 

not consider it necessary to comment on the analysis. 

 

40. 

 

AD PARAGRAPH 82 THEREOF: 

 

The reasons for the late filing of the notice of appeal in the SCA were fully set out in 

the application for condonation which was eventually not opposed. 
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41. 

 

AD PARAGRAPHS 85 AND 86 THEREOF: 

 

One cannot determine the constitutional powers of local government and Provincial 

Government with reference to pre-constitutional legislation such as LUPO.  It is 

impermissible to do so.  It is accordingly wrong to criticise the SCA’s judgment on the 

constitutional division of powers between Local and Provincial Government with 

reference to the provisions of LUPO. 

 

42. 

 

AD PARAGRAPH 87 THEREOF: 

 

Both this Court and the SCA have already repeatedly ruled that rezoning is an 

exclusive municipal competence. 

 

43. 

 

AD PARAGRAPHS 87 TO 98 THEREOF: 

 

43.1 A further and new argument raised by the Minister in these paragraphs is that 

if the Structure Plan was not properly amended, the George Municipality’s 

decision to approve the rezoning and subdivision application was allegedly 

unlawful because Section 27(1)(c) of the 1991 Physical Planning Act (“the 
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PPA”) precluded any approval inconsistent with an urban or regional structure 

plan. 

 

43.2 The argument is predicated thereon that the Essop decision had no effect and 

that the second phase (EIA) and third phase (rezoning and subdivision) 

approvals could not be granted before and until the Structure Plan had been 

finally amended. 

 

43.3 This is clearly not correct.  The full decision by Minister Essop was the 

following: 

 

 I approve the amendment of the Regional Structure Plan in order to allow for the evaluation of 

alternative land-use.  The viability of this land for agriculture has been the subject of 

contradictory reports.  Furthermore, the comments made by the Department [of Agriculture] 

with regards to the possible agriculture viability (see para 11.7-11.11) is speculative and 

selective in its quotation of the agricultural reports.  In fact it is contradictory.  If it is being 

proposed that farming could be viable if the existing farming units were consolidated and if 

‘skilled persons’ farmed them, then the arguments for viability for land reform only sets up 

land reform for failure.  By approving the Amendment I will afford the applicant an opportunity 

to investigate the viability of alternative land-uses which should take into account the triple-

bottom line approach.  I therefore approve this amendment on condition that the current 

development proposal as it stands is not automatically considered as an approval and that it 

would be subject to review and amendment during the EIA and Planning approval processes.  

The associated future zoning application in respect of the land concerned shall be subject to 

approval by the Provincial Government as the location and impact of the proposed 

development constitutes “Regional and Provincial Planning”. 

 

43.4 It is apparent from the underlined parts of the decision that the “approval” of 

the Structure Plan was to allow the First Respondent to proceed with the 2nd 
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(EIA) and 3rd (rezoning/subdivision) phases.  The effect of the decision was 

accordingly to permit the First Respondent to perform the necessary 

investigations and to proceed with phases 2 (environmental applications) and 

3 (rezoning/subdivision applications).  However, the decision was rendered 

incomplete due to the fact that the Provincial Government could no longer 

assess the detail of the development proposal as part of the 

rezoning/subdivision application process.  Whilst incomplete, the decision of 

Minister Essop allowed the rezoning/subdivision process to proceed 

notwithstanding Section 27(1)(c) of the PPA. 

 

 Put differently, Essop’s decision was to the effect that the EIA (phase 2) 

approval and the rezoning/subdivision (phase 3) approval could validly be 

given for purposes of Section 27(1)(c) of the PPA. 

 

43.5 The above conclusion is fully borne out by the considerations below: 

 

43.5.1 It is to be noted that the same Minister regarded the Structure Plan 

amendment as sufficiently approved for purposes of entertaining the 

extensive EIA process. 

 

43.5.2 The same Minister did not consider himself precluded by Section 

27(1)(c) of the PPA in entertaining and adjudicating the EIA application.  

In fact, the Minister considered the application on the merits and 

granted the requisite approval. 
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43.5.3 The same Minister and his Department, in addition, permitted the 

consideration of the rezoning and subdivision application (the 3rd 

phase) by the George Municipality without raising Section 27(1)(c) of 

the PPA as an obstacle to the process. 

 

43.5.4 The same Minister, in addition, entertained the latter application and 

considered it on the merits without regarding Section 27(1)(c) of the 

PPA as an obstacle.  The refusal by the Minister of this latter 

application was motivated on various grounds relating to the merits and 

not at all on Section 27(1)(c) of the PPA. 

 

43.5.5 The same Minister, in his answering affidavit in opposition to the 

Lagoonbay’s present application, sought to justify his decision on 

various grounds without ever raising Section 27(1)(c) of the PPA. 

 

43.6 The same Minister now – and contrary to his conduct aforesaid – 

opportunistically seeks to contend that Section 27(1)(c) of the PPA allegedly 

precluded the grant of any positive approval of the further processes. 

 

43.7 Such an about-turn is completely opportunistic and quite bizarre.  It runs 

completely contrary to the Minister and his own Department’s conduct and 

interpretation of the Essop decision over a period of many years. 

 

43.8 It is further to be noted that it is on the basis of the perceived validity of the 

Structure Plan amendment or at least on the perceived fact that Section 

27(1)(c) could and would not be raised as an obstacle to any 2nd or 3rd phase 
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approval, that the plethora of consequences detailed earlier in the affidavit 

and including the land acquisitions and resultant investment of more than 

R300 million in the project, took place. 

 

43.9 If, notwithstanding all of the above considerations, Section 27(1)(c) could now 

be legitimately raised by the Minister to effectively vitiate everything that has 

happened to date, Lagoonbay, its financier and a host of interested parties, 

would have been the victims of grave deception. 

 

43.10 It is further clear that the SCA, in its judgment, did not find that the Essop 

decision had no effect:  the judgment is clearly to the effect that Essop chose 

to defer her final decision.  It is further implicit in the judgment that the Essop 

decision had the effect that both the EIA process and the rezoning and 

subdivision process could go ahead. 

 

43.11 In other words, as found by the SCA, the Minister chose to defer her decision 

but on the basis that the 2nd phase (EIA process) could go ahead and on the 

basis that the 3rd phase (rezoning and subdivision) application could go 

ahead. 

 

43.12 It is clearly for this reason that the SCA did not regard Section 27(1)(c) of the 

PPA as an obstacle to the 3rd phase approval by the George Municipality. 

 

43.13 It is further to be noted that the purpose of Section 27(1)(c) of the PPA is 

manifestly to prevent approvals inconsistent with any structure plan in force. 
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43.14 As made clear by the Minister in paragraph 95 of his Founding Affidavit, the 

relevant George and Environs Structure Plan has since formally been 

withdrawn in its entirety and is no longer in existence. 

 

43.15 A necessary consequence of this is that the order by the SCA that the 

amendment of the Structure Plan be referred back to the Minister for 

consideration can no longer be given effect to. 

 

43.16 A further and necessary consequence of the withdrawal of the Structure Plan 

in its entirety is that the approvals granted are not inconsistent with any 

structure plan in terms of Section 27(1)(c) of the PPA.  The Structure Plan in 

its entirety is no longer in existence. 

 

43.17 This entire issue has, accordingly, become academic and, in fact, moot. 

 

43.18 It is further to be noted that this new argument raised by the Minister, based 

on Section 27(1)(c) of the PPA does not constitute a constitutional matter at 

all. 

 

44. 

 

AD PARAGRAPH 99 THEREOF: 

 

The contents of this paragraph are denied and have already been dealt with by me in 

my affidavit above. 
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45. 

 

AD PARAGRAPH 100 THEREOF: 

 

The allegations herein contained are denied. 

 

46. 

 

AD PARAGRAPH 103 THEROF: 

 

46.1 The contents hereof are denied. 

 

46.2 For all of the reasons set out in my affidavit above, I maintain that the alleged 

issues raised by the Minister either do not constitute constitutional issues at 

all, or in the limited instance where it does, has been repeatedly pronounced 

upon both by the SCA and this Honourable Court and ought not to be 

revisited. 

 

46.3 I further maintain that the Minister has no prospect of success on appeal. 

 

46.4 I further maintain that it is not in the interests of justice that leave be granted 

to appeal to this Honourable Court. 

 

46.5 I further deny that this Honourable Court’s input and guidance are critical to 

allow provinces to understand their powers as alleged.  In this regard I am 
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advised, and I aver, that it is not a court’s function to provide advice to parties 

in respect of future conduct. 

 

47. 

 

I accordingly ask that the application be dismissed with costs, including those 

consequent upon the employment of two Counsel. 

 

 

 

___________________________________ 

WERNER GERRIT ROUX 

 

I certify that the above signature is the true signature of WERNER GERRIT ROUX 

and that he acknowledged to me that he knows and understands the contents of the 

above Affidavit, which Affidavit was signed and sworn to before me in my office at 

___________________ on this________ day of APRIL 2013 in accordance with the 

requirements of Regulation R.1258 dated 21 July 1972 as amended by Regulation 

No 1648 dated 19 August 1977 as further amended by Regulation No R.1428 dated 

11 July 1988. 

 

_______________________ 

COMMISSIONER OF OATHS 

 


