
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
         CC case no: 

        SCA case no: 320/12 
        WCGC case no: 10751/11 

In the matter between: 
 
 
THE MINISTER OF LOCAL GOVERNMENT,                                   Applicant 
ENVIRONMENTAL AFFAIRS AND DEVELOPMENT 
PLANNING OF THE WESTERN CAPE        
            
 
and 
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THE GEORGE MUNICIPALITY                Second Respondent 
 
 
CAPE WINDLASS ENVIRONMENTAL                         Third Respondent 
ACTION GROUP AND 24 OTHERS             
 
 

 
 

FOUNDING AFFIDAVIT: APPLICATION FOR LEAVE TO APPEAL 
 
 

 
 

I, the undersigned, 

 

ANTON WILHELM BREDELL 

 

do hereby make oath and say that: 

 

1. I am an adult male and currently hold the office of the Applicant.  I am duly 

authorised to depose to this affidavit. 
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2. The facts contained herein are true and correct, and are within my own personal 

knowledge, save where stated otherwise or the context indicates the contrary.  

Where in this affidavit I rely on information supplied to me by officials in the 

Department of Environmental Affairs and Development Planning in the Western 

Cape Provincial Government (“the Department”), I believe such information to be 

true.  Where I make legal submissions, I do so on the advice of my and the 

Department’s legal representatives, which advice I believe to be true and correct. 

 

THE CURRENT APPLICATION 

 

3. In this application the Department and I seek leave to appeal to this Court – in 

accordance with Rule 19 – against a judgment and order handed down on 15 March 

2013 by the Supreme Court of Appeal (“the SCA”), per Ponnan JA (with Nugent, 

Tshiqi and Majiedt JJA and Saldulker AJA concurring).  A copy of the judgment of the 

SCA is attached as “AB 1”. 

 

4. In its judgment and order, the SCA set aside a previous judgment and order of the 

Western Cape High Court (“the High Court”) of 31 August 2011, per Griesel J.  The 

judgment of the High Court is reported sub nom Lagoon Bay Lifestyle Estate (Pty) 

Ltd v Minister of Local Government, Environmental Affairs and Development 

Planning, Western Cape and Others [2011] 4 All SA 270 (WCC).  For the sake of 

convenience, a copy of that judgment is attached as “AB 2”. 
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THE RESPONDENTS 

 

5. The First Respondent is LAGOON BAY LIFESTYLE ESTATE (PTY) LTD (“Lagoon 

Bay”), a private company incorporated in accordance with the company laws of 

South Africa, with its registered address at Hoogekral Farms, Glentana, George. 

 

6. In the High Court, Lagoon Bay was the Applicant in the main application, and the 

First Respondent in a conditional counter application brought by me and the 

Department (“the counter conditional application”).  Lagoon Bay was the Appellant in 

the SCA, in which it challenged the decision of the High Court in respect of the main 

application.   

 

7. The Second Respondent is the GEORGE MUNICIPALITY, a local municipality 

established in accordance with s151 of the Constitution and s12 of the Local 

Government: Municipal Structures Act 117 of 1998 (“the Structures Act”), with its 

main offices at the Old Town Hall Building, York Street, George. 

 

8. The George Municipality only appeared in the High Court to seek a postponement of 

the conditional counter application – to the extent that it became necessary to decide 

on it.  It was agreed by the parties that the main application should proceed at that 

stage, with the conditional counter application standing over for determination, if 

necessary, when it was ultimately ready for hearing.  As the main application in the 

High Court was dismissed, it never became necessary to proceed with the 

conditional counter application.  Although cited as a Respondent in the SCA 

proceedings, the George Municipality played no role in that Court. 
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9. The Third Respondent is the CAPE WINDLASS ENVIRONMENTAL ACTION 

GROUP (“the CWEAG”), a voluntary association with legal personality which has the 

right to participate in legal processes in its own name.  The CWEAG has its main 

offices at c/o Chennels Albertyn Attorneys, Alexander Street, Stellenbosch. 

 

10. The CWEAG was actively involved in the proceedings in High Court and the SCA. 

 

INTRODUCTION 

 

11. This matter concerns a proposed development, on a vast scale, situated on land 

which is currently used for farming, between the towns of Mossel Bay and George in 

the Southern Cape.  The development, which is promoted by Lagoon Bay, envisages 

a largely upmarket, gated community covering some 655 hectares.  If permitted, the 

development will include, inter alia, two separate 18-hole golf courses, 895 single 

residential houses, 320 single and fractional title ‘lodges’, 150 single and fractional 

title apartments, and a commercial area. The residential and commercial areas alone 

will present by far the largest development node in the region. 

  

12. A “village” would also be created for existing farmworkers, outside of the main 

development and separated by the N2 freeway. 

 

13. At the heart of this matter is my decision of 28 April 2011, in which I refused to 

approve the rezoning and subdivision necessary for the proposed development.  My 

decision is recorded in a letter, attached as “AB 3”. 
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14. My impugned decision must be understood in context.  Unsurprisingly, the path of a 

development of this scale in a sensitive area, has been fraught.  The development 

required several authorisations and approvals predating my impugned decision: 

 

15. First, Lagoon Bay sought authorisation to subdivide agricultural land in terms of the 

Subdivision of Agricultural Land Act 7 of 1970 (“SALA”).  This resulted in a series of 

reports and contradictory decisions, and remains unresolved. 

 

16. Secondly, in July 2007 the then incumbent of my office (Ms Tasneem Essop), acting 

against the advice of officials in the Department, amended the designation of the 

affected land in the applicable structure plan, namely the George and Environs Urban 

Structure Plan (“the Structure Plan”) in accordance with s4(7) of the Land Use 

Planning Ordinance 15 of 1985 (“LUPO”).   

 

17. The Structure Plan was originally promulgated under s6A(11) of the (then applicable) 

Physical Planning Act 88 of 1967 (“the 1967 PPA”).  It was subsequently deemed to 

be a structure plan under s37(1)(c) and (d) of the Physical Planning Act 125 of 1991 

(“the 1991 PPA”).  It was necessary to amend the Structure Plan as it designated the 

area for “Agriculture/Forestry” purposes, Lagoon Bay sought to have the area 

designated for “Township Development” and s27(1)(c) of the 1991 PPA precludes 

the granting of permission for the use or subdivision of land in the area to which the 

plan applies, for a purpose which is not consistent with the plan.  A copy of Ms 

Essop’s approval is attached as “AB 4”. 
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18. Significantly, in approving the amendment of the Structure Plan, Ms Essop imposed 

various conditions (referred to as “the Structure Plan conditions”), including (condition 

1.3) that the – 

 

“associated future zoning application in respect of the land concerned shall be 
subject to approval by the Provincial Government as the location and impact of 
the proposed development constitutes ‘Regional and Provincial Planning’” 
(emphasis added). 
   

19. Thirdly, environmental authorisation was required, which at that time was governed 

by the Environment Conservation Act 73 of 1989 (“the ECA”).  A delegated official 

originally refused this authorisation.  On appeal, and against the advice of officials in 

the Department, the then incumbent of my office (Mr Pierre Uys) granted 

environmental authorisation on 5 May 2009.  This authorisation is not relevant to the 

current matter.  It is currently subject to review proceedings brought by the CWEAG. 

 

20. Fourthly, land use planning approvals were required for the subdivision and 

rezoning of the land in terms of ss16 and 25 of LUPO.   On 14 July 2010 the Council 

of the George Municipality approved the subdivision, again against the advice of its 

officials.  This approval was granted subject to, inter alia, “the conditions laid down by 

the administration”.   

 

 

21. In accordance with Structure Plan condition 1.3, the George Municipality referred the 

matter to my office on 6 August 2010, under cover of a letter which noted that “the 

rezoning application in respect of the land concerned is subject to approval by the 

Provincial Government.”  A copy of that letter, annexing the George Municipality’s 

decision, is attached as “AB 5”. 
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22. Lagoon Bay accepted that the matter had been properly referred to me, and in fact 

sought to place pressure on me to make my decision as quickly as possible.  At that 

stage I was of the opinion that the land use planning issues before me should be held 

in abeyance pending the resolution of the CWEAG’s review proceedings of the 

environmental authorisation.  Lagoon Bay however disagreed, and went so far as to 

bring an application to compel me to make a decision on the land use issues. 

 

23. On 28 April 2011 I made my impugned decision referred to above (contained in 

annexure “AB 3” above). 

 

THE RELIEF SOUGHT IN THE HIGH COURT  

 

24. Lagoon Bay launched the main application in the High Court, which attacked my 

decision on two broad bases: 

 

24.1. In the first place, Lagoon Bay argued that regardless of the circumstances and 

scale of a proposed development, land use approvals (such as rezoning and 

subdivision) always and exclusively raise issues of “municipal planning” alone, 

as that term is used in schedule 4B to the Constitution.  Under ss156(1) and (2) 

of the Constitution, the George Municipality was thus competent to decide the 

applications, and its decision should stand as the final planning decision on this 

matter.  Lagoon Bay thus has suggested that provincial authorisation for land 

use approvals is never permitted – even in those exceptional cases in which a 

development, due to its size, position and impact, raises issues of “regional 
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planning and development” or “provincial planning” (in schedules 4A and 5A to 

the Constitution respectively). In this respect Lagoon Bay’s case rests heavily 

on an understanding of the ambit of the functional powers of “municipal” and 

“provincial” planning extracted from the cases of Johannesburg Metropolitan 

Municipality v Gauteng Development Tribunal 2010 (6) SA 182 (CC) and 

Johannesburg Municipality v Gauteng Development Tribunal 2010 (2) SA 554 

(SCA). 

 

24.2. In the second place, Lagoon Bay presented a broad attack on the substance of 

my decision, on several of the bases in s6(2) of the Promotion of Administrative 

Justice Act 3 of 2000 (“PAJA”), including that I acted irrationally, unreasonably 

and was biased. 

 

25. Notably, Lagoon Bay did not attack either: 

 

25.1. Ms Essop’s Structure Plan amendment, especially Structure Plan condition 1.3, 

which as stated expressly required that the future land use planning 

applications had to be referred to the Province.  Lagoon Bay instead sought to 

retain those parts of the approval which suited it, while ignoring those parts 

which did not.  An attempt to directly attack Structure Plan condition 1.3 (as 

opposed to the Structure Plan approval itself) was only belatedly introduced in 

the SCA (on the day before the hearing), but was not determined by the SCA; 

or 
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25.2. Sections 16 and 25 of LUPO, which expressly give power to the “Administrator” 

(which power is now exercised by the incumbent of my office) to decide 

applications for rezoning and subdivision approvals.  Throughout, I have been 

quite clear that I acted in terms of both the Structure Plan Conditions and my 

powers under LUPO.  

 

26. The Department and I accordingly brought the conditional counter application 

referred to in paragraph 6 above, which would only arise if Lagoon Bay was granted 

any relief, on three bases: 

 

26.1. Any finding that I acted unlawfully would necessarily entail a finding that the 

Structure Plan conditions were unlawful.  If the conditions were unlawful, then 

Ms Essop’s decision of July 2007 had to fall as a whole. 

 

26.2. The Municipality’s approval (of the land-use applications) was premised on the 

assumption that the Structure Plan had been lawfully amended.  If this was not 

so, then the Municipality’s decision must also fall as a whole.  This is so as 

under the PPA, the Municipality is not permitted to rezone land contrary to a 

Structure Plan.  

 

26.3. Finally, in the alternative, if my decision fell and the decision of the Municipality 

stood, then interested and affected parties must be given an opportunity to 

appeal against the Municipality’s decision in terms of s44 of LUPO. 
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27. As pointed out above, in view of the request of the George Municipality for a 

postponement in order to allow it to deal with the conditional counter application, it 

stood over and has yet to be dealt with by the High Court. 

 

28. Lagoon Bay initially envisaged an episodic attack on my decision, with an urgent 

hearing on the constitutional ‘functionality’ issue referred to in paragraph 24.1 above 

(Part A of the Notice of Motion); followed later by the broader substantive attacks 

referred to in paragraph 24.2 above (Part B of the Notice of Motion).  A copy of the 

Notice of Motion in the High Court is attached as “AB 6”.  As matters turned out, all 

the relief sought by Lagoon Bay served before the High Court and the SCA in single 

hearings. 

 

29. Both the High Court and the SCA decided the case with reference to the 

constitutional functions of provinces and municipalities in respect of land use 

planning issues (i.e. the relief in Part A of the Notice of Motion).  I accordingly only 

deal with this aspect, and do not deal with the detailed and substantive PAJA-based 

challenges on my decision at all.  If leave to appeal is granted or if I am permitted to 

file heads of argument on the application for leave to appeal, I shall deal with the 

PAJA-based challenges briefly and explain why, in my submission, all of them are 

plainly untenable. 
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THE INTERESTS OF JUSTICE 

 

30. It is submitted that this matter raises three constitutional issues of great importance to 

provincial and municipal planners when considering a sequence of decisions relating 

to different aspects of the same development: 

 

30.1. The first issue is whether a condition forming an integral part of an earlier 

decision in a process of administrative decision-making, can be indirectly 

(collaterally) attacked as a basis to impugn a later decision; and whether such a 

condition can be directly attacked without impugning the entire decision of 

which it forms an integral part.  In the context of the current case, it is submitted 

that Lagoon’s Bay’s attack on my decision can only be sustained if it can validly 

impugn condition 1.3 of the Structure Plan approval, while leaving the rest of 

that approval extant and unaffected.  If the condition cannot be attacked or 

severed from the rest of Ms Essop’s 2007 decision, then my later decision must 

stand. 

 

30.2. The second issue is whether a decision, taken in accordance with statutory 

authority, can be attacked on vires grounds without attacking the empowering 

legislation.  In the current case, it is submitted that Lagoon Bay’s attack on my 

decision can only be sustained if it can validly indirectly challenge ss16 and 25 

of LUPO – which specifically empower me to decide rezoning and subdivision 

applications. 
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30.3. The third issue is the vexed question of the ambit of the competing 

constitutional functions of “municipal planning”, on the one hand, and “provincial 

planning” and “regional planning and development”, on the other hand.   

 

31. I deal with each of these aspects in turn. 

 

NO CHALLENGE TO THE STRUCTURE PLAN 

 

32. In the SCA, Lagoon Bay’s counsel argued that I did not place any reliance on 

Structure Plan condition 1.3 when making my impugned decision.  This is quite 

wrong.  In my founding affidavit in the High Court I expressly stated that I relied on 

both the condition and my authority under ss16 and 25 of LUPO. 

 

33. Notwithstanding this fact, initially Lagoon Bay did not directly challenge the Structure 

Plan conditions.  Lagoon Bay instead contended that the Structure Plan conditions 

were ultra vires and accordingly “unlawful and a nullity”, and any reliance on the 

conditions rendered any consequent decision a nullity as well. 

 

34. On the day before the hearing in the SCA, Lagoon Bay sought to amend its Notice of 

Motion by including prayers to set aside Structure Plan condition 1.3 (should this be 

required), and to condone the late initiation of this relief (in terms of s9 of PAJA).  A 

copy of an (unsigned) notice in this regard is attached as “AB 7”.  The applications 

for the amendment and condonation were not determined by the SCA. 
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35. It is submitted that in the absence of a direct challenge to condition 1.3, the relief 

sought is flawed, based on the approach in Oudekraal Estates (Pty) Ltd v City of 

Cape Town 2004 (6) SA 222 (SCA) at para 26 – namely that one of a series of 

approvals in a “linear” decision-making process, and the consequences of such an 

approval, remain valid until set aside. 

 

36. Lagoon Bay has attempted to exploit the distinction in the Oudekraal case between 

decisions that rest on the substantive, as opposed to formal, validity of an earlier 

decision.  The submission appears to be that in this case my impugned decision is 

dependent on the substantive validity of the Structure Plan conditions, and 

accordingly my decision can permissibly be attacked by means of a ‘collateral’ attack 

on the Structure Plan conditions.  This is, with respect, not correct.  In any event, the 

distinction in the Oudekraal case is one made “at first”.  It is not dispositive.  The 

Oudekraal case is not authority for the proposition that a decision can be challenged 

based upon an indirect challenge on an earlier decision, if the later decision depends 

on the substantive validity of the earlier decision. 

 

37. The Oudekraal case only explicitly recognises the permissibility of a collateral 

challenge as a defence in circumstances in which an individual is compelled to 

perform or refrain from performing an act without any lawful basis for that 

compulsion.  The current case is clearly not one of that sort. 

 

38. The Oudekraal case provides that a collateral attack is only permissible when the 

“right remedy is sought by the right person in the right proceedings.  Whether or not it 

is the right remedy in any particular proceedings will be determined by the proper 
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construction of the relevant statutory instrument in the context of principles of the rule 

of law” (at para 35).  It is submitted that such a collateral attack should not be 

permitted when a litigant could directly challenge the allegedly unlawful order or 

decision, but for its own reasons chooses not to do so. 

 

39. Furthermore, Lagoon Bay cannot choose to accept as valid some parts of 

Ms Essop’s decision (which suit it) and to distance itself from other parts (which do 

not suit it).  The Structure Plan conditions cannot be severed from Ms Essop’s 

decision, i.e. it cannot be disentangled.  Thus even if a direct attack on the conditions 

is permitted, this would only result in setting aside Ms Essop’s decision as a whole.  

However, this was not what Lagoon Bay sought – in terms it disavowed any such 

intention. 

 

40. In the current case Lagoon Bay has accepted that the amendment of the Structure 

Plan was a valid exercise of the Province’s authority in relation to provincial planning 

and regional planning and development.  It is however also clear that when 

Ms Essop agreed to amend the Structure Plan, she did not conclusively deal with all 

the provincial planning and regional planning and development issues raised by the 

application for the amendment of the Plan.  Instead, the consideration of the details 

of what Lagoon Bay envisaged was deferred pending further investigation and left 

over for determination in later approval processes.  It is most unlikely that Ms Essop 

would have made the same decision if she knew that the matter could not validly be 

considered at a provincial level again in the future. 

 

41. The Structure Plan’s conditions thus cannot be severed from the rest of Ms Essop’s 
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decision without amending her intentions. 

 

42. Lagoon Bay has however argued the Structure Plan conditions can be ignored as 

they are not “conditions in the true sense of the word, which either suspended the 

operation of the amendment or made it resolutive”.  In particular, condition 1.3 is 

portrayed as ineffective – as it does not suspend the amendment of the Structure 

Plan or provide that it will lapse if approval is refused.  

 

43. The adoption of the language of contract, in respect of conditions attached to 

administrative decisions, is misplaced.  Conditions attached to planning decisions do 

not create contracts between the administrator and an applicant.  The conditions 

instead modify, or set parameters, for an approval. 

 

44. In the circumstances, it is submitted that Lagoon Bay’s case can only survive if this 

Court permits it to amend its attack on condition 1.3; and finds that this condition can 

be severed from the rest of the approval.  If the condition cannot be severed and 

attacked by itself, Lagoon Bay’s case must fail. 

 

NO CHALLENGE TO LUPO 

 

45. Sections 16(1) and 25(1) of LUPO expressly authorise the incumbent in my office to 

decide rezoning and subdivision applications (respectively).  Municipalities are also 

empowered to make such decisions, but this does not affect my control over such 

decisions.  It also cannot affect the power of “the Administrator” (i.e. Province) to 

revoke, or limit, the Municipality’s power to finally decide such issues in a specific 
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case.  When Ms Essop made her decision concerning the amendment of the 

Structure Plan, she implicitly limited the power of the George Municipality to finally 

decide applications for the rezoning of the development area in this case.  A decision 

of that nature is expressly permitted by s 16(1) of LUPO, which provides that 

municipalities’ powers to determine rezonings are set out in structure plans.  Besides 

what is said in area-specific structure plans, there is also a general structure plan in 

terms of which municipalities take rezoning decisions in a wide range of matters (the 

overwhelming majority of cases). 

 

46. The upshot of this is that my decision cannot be attacked without attacking LUPO 

itself.  In replying papers in the High Court, Lagoon Bay suggested that an 

amendment would be sought to introduce such an attack.  This was not pursued in 

either the High Court or the SCA.  The Appellant also did not give notice of this 

challenge in terms of Rule 16A(1)(a) of the Uniform Rules of the High Court.   

 

47. Again, the failure to attack the provisions of LUPO has important practical 

consequences.  Under s172(1)(b) of the Constitution this Court has the power to limit 

the retrospective application of its findings, and to suspend the finding of invalidity for 

a period to allow a new legislative scheme to be promulgated.  Limiting the temporal 

impact of any unlawfulness of LUPO would be important to limit a lacuna in planning 

law; and to avoid chaos.  A finding which limits retrospective invalidity would not suit 

Lagoon Bay.  It has thus sought to avoid this consequence through the simple 

expedient of not attacking LUPO at all. 
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48. Lagoon Bay has further attempted to circumvent its failure to challenge ss16 and 25 

of LUPO by suggesting that some words in these sections have been impliedly 

repealed – based on the approach in CDA Boerdery (Edms) Bpk v Nelson Mandela 

Metropolitan Municipality 2007 (4) SA 276 (SCA). 

 

49. It is submitted that Lagoon Bay’s argument is not supported by CDA Boerdery, in 

which the Supreme Court of Appeal (“SCA”) considered a situation in which an ‘old 

order’ ordinance obliged municipalities to obtain the authorisation of the provincial 

Premier for new property rates taxes; while a ‘new order’ Act empowered 

municipalities to levy rates itself.  The SCA commenced (at para 32) by stating that 

the requirements for the Premier’s approval in the old ordinance were no longer 

applicable, and endorsed the “reasoning and conclusion of Froneman J in the Court 

below”. 

 

50. In the court of first instance (reported at [2006] 4 All SA 56 (SE)) Froneman J noted 

that municipalities had undergone a transitional process, and that the “final phase” 

municipalities inherited the powers previously enjoyed by municipalities as well as 

“oorspronklike en substantiewe belastingsbevoegghede” (at para 11).  These powers 

had to be exercised in accordance with applicable laws, provided that these did not 

conflict with the Constitution and the suite of new legislation now governing 

municipalities.  The question was thus whether the requirements of the old ordinance 

“bestaanbaar is met die nuwe belastingsbevoegdheid van finale fase munisipale 

owerhede.”  He found that they were not, in that the requirements for the Premier’s 

authorisation did not appear in the new Act.  There was no good reason why the 

requirements of old ordinance should trump “latere grondwetlike en nasionale 
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wetgewende bepalings wat op die oog af volledig met die onderwerp handel”.   From 

this it is clear that the provisions of an old ordinance were not impliedly repealed by 

the Constitution itself, but by new legislation giving effect to a constitutional scheme. 

 

51. The SCA adopted this approach to find that the Premier’s power in the old order 

ordinance was “impliedly repealed when the Constitution took effect.  It did not 

survive the transition” (at para 31).  This did not mean that the implied repeal was 

effected by the Constitution itself.  Rather, the SCA “concludes” (in para 44) that the 

Premier’s power in the Municipal Ordinance “was impliedly repealed when the 

constitutional order was established and that it was thus inoperative when s10G of 

the LGTA [the Local Government Transition Act 209 of 1993] was enacted after the 

Interim Constitution [IC] took effect (and when s10G was re-enacted after the 

Constitution took effect).”  

 

52. It is also notable that the SCA explicitly avoided making any finding that the old 

ordinance was itself unconstitutional (at para 41).  Instead, it held that the question 

was “narrower”, namely “whether a requirement to approve rates that was embedded 

in a dispensation fundamentally different in the position and powers it accorded local 

authorities has survived the constitutional transition”.   

 

53. It is submitted that the “transition” is not limited to the Constitution itself, but also 

relates to the suite of municipal laws giving effect to the new status of municipalities.   

This is how the majority judgment in CDA Boerdery (per Cameron JA) was 

understood by Conradie JA, in dissent (at para 30).  He notes that until the new 

“edifice” of local government legislation could be established, old order provisions 
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remained in place even though they were “legislatively imperfect”. This was based on 

pragmatic considerations. 

 

54. It is further submitted that this accords with the well-established principles of implied 

repeal of earlier legislation by later provisions (based upon the oft-repeated approach 

in New Modderfontein Gold Mining Co v Transvaal Provincial Administration 1919 AD 

367 at 400).  Such manifest inconsistency can only be found when a later and a 

newer provision deal with the same subject manner in differing terms.  That is not the 

case here. 

 

55. The approach adopted by Lagoon Bay is also contrary to item 2 of schedule 2 to the 

Constitution, which provides that “old order” legislation continues in force subject to 

either (a) amendment or repeal; or (b) inconsistency with the Constitution.  If Lagoon 

Bay is correct, there would be no need to ever provide for courts to declare old order 

laws unconstitutional, as they would all have been impliedly repealed to the extent of 

such inconsistency.  It is however clear that this Court has done so on a number of 

occasions. 

 

56. If it was unnecessary for a Court to declare old order laws inconsistent (because they 

could be assumed to have been impliedly repealed), this would also undermine the 

power of the Court in s172(1)(b) of the Constitution to craft a just and equitable 

remedy.   

 

57. The implied repeal argument also contradicts the judgment in Johannesburg 

Metropolitan Municipality v Gauteng Development Tribunal 2010 (6) SA 182 (CC) , in 
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which this Court noted that (at para 30) old order ordinances dealing with land-use 

management (including LUPO)  

 
“remain in force ... [T]he City exercises its powers to rezone land and to 
approve the establishment of townships in terms of the Ordinance. The 
Ordinance authorises the relevant provincial authority  (referred to in the 
Ordinance as the 'Administrator”) to administer the Ordinance and, in terms of s 
2, to declare municipalities to be 'authorised local authorities' with the mandate 
to exercise powers contained in Chs II, III and IV.” 
 

58. Finally, Lagoon Bay’s approach would require the Court to edit only parts of ss16 and 

25, while leaving the rest standing.  This is necessary as striking out the sections in 

toto would cause obvious chaos.  Striking out selective words in this fashion is 

however only one possible solution to unconstitutional legislative provisions.  In such 

circumstances the choice should be left to the legislature as to how to ‘fix’ the 

unconstitutional provisions.  The Court’s powers to regulate an ordered transition, 

and avoid chaotic situations, would be severely undermined if it was open to parties 

to merely state that the offending provisions (or part thereof) were automatically and 

always invalid with retrospective effect. 

  

PROVINCIAL PLANNING / MUNICIPAL PLANNING 

 

(a) The constitutional scheme 

 

59. Section 40(1) of the Constitution provides that government is constituted as national, 

provincial and local spheres of government.  They are distinctive from each other and 

yet interdependent and interrelated. 
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60. The spheres of government and all organs of state within each sphere must respect 

the constitutional status, institutions, powers and functions of government in the other 

spheres; and must “not assume any power or function except those conferred on 

them in terms of the Constitution” (section 41(1)(e) and (f) of the Constitution). 

 

61. In terms of section 156(1)(a) of the Constitution, a municipality has executive 

authority in respect of, and has the right to administer the local government matters 

listed in Part B of Schedule 4 and Part B of Schedule 5. 

 

62. In terms of section 104(1)(b) provincial government through the provincial legislature 

has the power to pass legislation for its province with regard to, amongst other 

things, (i) any matter within a functional area listed in Schedule 4; and (ii) any matter 

within a functional area listed in Schedule 5. 

 

63. In terms of section 44(1)(a)(ii) national government through the National Assembly 

has the power to pass legislation with regard to any matter, including a matter within 

a functional area listed in Schedule 4, but excluding, subject to subsection (2), a 

matter within a functional area listed in Schedule 5.  

 

64. The functional areas which are applicable in the present instance are the following: 

64.1. “Municipal planning” (Part B of Schedule 4); 

64.2. “Regional planning and development” (Part A of Schedule 4); and 

64.3. “Provincial planning” (Part A of Schedule 5). 
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(b) Applicable principles 

 

65. Certain general principles have been established by the High Court, the SCA and this 

Court regarding the determination of meaning and reach of the functional areas and 

local government matters listed in Schedules 4 and 5.  The leading cases are: 

65.1. Ex Parte President of the Republic of South Africa:  In Re Constitutionality of 

the Liquor Bill 2000 (1) SA 732 (CC) (“the Liquor Bill judgment”); 

65.2. Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and 

Others 2010 (2) SA 554 (SCA) (“the SCA GDT judgment”); 

65.3. Johannesburg Metropolitan Municipality v Gauteng Development Tribunal and 

Others 2010 (6) SA 182 (CC) (“the CC GDT judgment”); 

65.4. Maccsand v City of Cape Town 2011 (6) SA 663 (SCA) (“the SCA Maccsand 

judgment”); 

65.5. Maccsand (Pty) Ltd v City of Cape Town and Others 2012 (7) BCLR 690 (CC) 

(“the CC Maccsand judgment”);  

65.6. Intercape Ferreira Mainliner (Pty) Ltd and Others v Minister of Home Affairs and 

Others 2010 (5) SA 367 (WCC) (“the Intercape Ferreira Mainliner judgment”); 

and 

65.7. Shelfplett 47 (Pty) Ltd v MEC for Environmental Affairs and Development 

Planning and Another 2012 (3) SA 441 (WCC) (“the Shelfplett judgment”). 

 

66. Together, these judgments yield four relevant general principles and five concepts or 

more specific principles. 
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67. The first general principle is that the different functional competences in Schedules 4 

and 5 to the Constitution should be interpreted distinctly from one another (Liquor Bill 

judgment paras 49-51 and 56).  This means that “provincial planning” and “municipal 

planning” must have different content.  This does not mean that the content of the 

word “planning” changes meaning.  The addition of the prefix “municipal” or 

“provincial” distinguishes different levels of planning (the CC GDT judgment paras 

55-56). 

 

68. The second general principle is that a municipality’s exclusive powers should be 

interpreted as applying primarily to matters which may appropriately be regulated 

intra-municipally as opposed to intra-provincially (cf. the Liquor Bill judgment paras 

51 and 52).  The identification of the content of the functional areas or matters should 

ascribe to each sphere of government those functions with which it can most 

appropriately deal. 

 

69. The third general principle is that the correct approach to be adopted in determining 

where apparently overlapping functional areas of the respective spheres start and 

end is first to determine the powers vested in municipalities, then to determine the 

powers vested in provincial government and lastly to determine those vested in 

national government (the SCA GDT judgment paras 35 to 37). 

 

70. The fourth and final general principle is that the meaning of the functional areas and 

local government matters must be determined by considering the relevant legislation 

at the time that the Constitution was enacted because one of the main purposes of 
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the schedules was to allocate the then-existing business of government to the three 

spheres of government.  The SCA and this Court in the GDT judgments had regard 

to the four provincial planning ordinances that survived the transition to the present 

constitutional regime, when giving meaning to “municipal planning” in Schedule 4B to 

the Constitution.  In the GDT CC judgment, this Court remarked (without expressing 

any criticism) that the Johannesburg Municipality was ‘an authorised local authority 

under the [Transvaal] Town-Planning and Townships Ordinance [15 of 1986]’ (para 

9);  and further that ‘[t]he Ordinance authorises the relevant provincial authority 

(referred to in the Ordinance as the ‘Administrator’) to administer the Ordinance and, 

in terms of s 2, to declare municipalities to be ‘authorised local authorities’ with the 

mandate to exercise powers contained in Chs II, III and IV’ (para 30).  These dicta 

are consistent with the main judgment in the GDT SCA judgment, where the 

discussion of the Transvaal Ordinance opens with the following: ‘Under the ordinance 

the authority to regulate the use of land is assigned in general to authorised 

municipalities with certain powers of oversight vested in the provincial authorities’ 

(para 6).  They are also consistent with the uncritical summary in the SCA Maccsand 

judgment paras 16 to 21 of the Province’s and municipalities’ respective roles under 

LUPO  This means that the planning at municipal level will involve all matters that 

involve the closest scrutiny of detail – which will arise in all planning and land use 

management decisions.  Provincial planning, by contrast, will relate to similar 

considerations but must operate at a higher level of abstraction. 

 

71. Turning to the more specific principles or concepts: First, the “municipal planning” 

local government matter in Schedule 4B to the Constitution comprises forward 

planning and land use control.  Municipal forward planning entails laying down 
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detailed guidelines for the future spatial development of the municipal area (the SCA 

GDT judgment paras 17, 20 and 21; cf. Western Cape Provincial Government and 

Others In Re: DVB Behuising (Pty) Limited v North West Provincial Government and 

Another 2001 (1) SA 500 (CC) para 50).  Municipal land use control entails the 

control and regulation of the use of land in the municipal area in detail through the 

zoning of land (i.e. making, amending and replacing zoning schemes, rezoning 

particular land and granting departures from the provisions of zoning schemes or 

consent uses in relation to particular land) and the establishment of townships (i.e. 

controlling and regulating the consolidation and particularly the subdivision of land 

units to create new urban areas or for urban renewal). (In this regard I refer to the 

SCA GDT judgment paras 8 and 41, followed in the CC GDT judgment para 57, the 

SCA Maccsand judgment paras 27 and 28 and the CC Maccsand judgment para 42). 

 

72. Secondly, the “regional planning and development” functional area in Schedule 4A to 

the Constitution and the “provincial planning” functional area in Schedule 5A to the 

Constitution also comprise forward planning and land use control.  Regional and 

provincial forward planning entails laying down broader (coarser grained) guidelines 

for areas encompassing the whole or parts of more than a single local or 

metropolitan municipality (regions and the province as a whole) (the Shelfplett 

judgment paras 92 and 110).  Control of land use entails the provincial government 

taking decisions concerning zoning and the establishment of townships which, 

because of the nature and scale of land use to which they relate, have substantial 

regional or provincial planning effects (the CC GDT judgment para 55; cf. the Liquor 

Bill judgment paras 51, 52 and 74).  When exercising this power, the provincial 

government must confine itself to the regional or provincial effects, i.e. it is not at 
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large to reject a proposal because it disapproves of a feature which has only intra-

municipal effects. 

 

73. Thirdly, the purposes of forward planning and land use control under “municipal 

planning”, “regional planning and development” and “provincial planning” are to 

promote order of the area (municipal area, region or the province) and the general 

welfare of the community concerned through the co-ordinated and harmonious 

development of the area (cf. s 35 of the Townships Ordinance of 1934 and ss 5 and 

36 of LUPO, discussed in the Intercape Ferreira Mainliner judgment at para 104). 

 

74. Fourthly, the provincial government may enact, maintain in force and enforce 

legislation and take and implement executive decisions which regulate (i.e. broadly 

manages or controls) the exercise by municipalities of their executive authority in 

relation to “municipal planning”.  The aim is to see to the effective performance by 

municipalities of their functions in respect of “municipal planning” (s 155(7) of the 

Constitution).  To this end the provincial government may regulate the manner in 

which municipalities exercise their executive authority, which entails “a broad 

managing or controlling rather than a direct authorisation function” (cf. Ex parte 

Chairperson of the Constitutional Assembly: In re Certification of the Constitution of 

the Republic of South Africa, 1996 1996 (4) SA 744 (CC) para 377).  The provincial 

government may also assess the outcomes of municipal planning processes (spatial 

development frameworks, zoning schemes and specific land use decisions) and 

municipalities’ justifications for those outcomes.  The provincial government may 

require that a decision be reconsidered by a municipality if the manner in which it is 

taken, the justification for the decision, or the nature and effect or likely effect of the 
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decision undermines the effective performance by the municipality of its forward-

planning and land-use-control functions. 

 

75. Fifthly and finally, other provincial functional areas in Schedules 4A and 5A to the 

Constitution, including “administration of indigenous forests”, “agriculture”, “airports 

other than international and national airports”, “environment”, “housing”, “industrial 

promotion”, “nature conservation, excluding national parks, national botanical 

gardens and marine resources”, “public transport”, “road traffic regulation”, “soil 

conservation”, “tourism”, “urban and rural development” and “provincial roads and 

traffic”, also require forward planning by the provincial government and entitle the 

provincial government to control the use of land by others (cf. Chapters 6 and 7 of 

the National Environmental Management Act 107 of 1998).  For example, a provincial 

legislature may: lay down provincial environmental norms and standards relating to 

land use and changes of land use; require organs of state and other land users in the 

province to adopt and implement environmental management plans; and require 

provincial authorisation for activities involving land which may adversely affect the 

environment or other provincial functional areas such as agriculture (like urban 

development beyond provincially designated urban edges).  If provincial authorisation 

for a development involving the use of land is refused by the provincial government 

on grounds which legitimately relate to a provincial functional area, the fact that the 

development has been approved by a municipality under its “municipal planning” 

function is insufficient.  The development cannot proceed (see Wary Holdings (Pty) 

Ltd v Stalwo and Another 2009 (1) SA 337 (CC) para 80 and Fuel Retailers 

Association of Southern Africa v Director-General: Environmental Management, 
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Department of Agriculture, Conservation and Environment, Mpumalanga Province, 

and Others 2007 (6) SA 4 (CC) para 85). 

 

(c) The application of these principles to the current case 

 

76. It is submitted that the current development falls into that category of cases which 

raise issues of provincial and regional planning, based on a cumulative assessment 

of the following: 

 

76.1. The development is very large and creates a new gated town between 

Mossel Bay and George, dwarfing nearby residential areas. 

 

76.2. The development area abuts the boundary of the George Municipality and 

the neighbouring Mossel Bay Municipality.  The Mossel Bay Municipality and 

the Eden District Municipality do not support the development. 

 

76.3. The development area is currently zoned as “Agricultural Zone 1” and the 

surrounding area is generally undeveloped, agricultural land, although 

agricultural value of the land involved is disputed. The loss of agricultural 

land to urban development affects the character and food security of the 

region.   

 

76.4. The location and size will have many practical consequences, including that 

existing house prices in the adjacent municipality (especially the town of 

Mossel Bay) may be affected.  This will detrimentally affect the value of 



29 

 

rateable property in that municipality.  The viability of new and existing 

developments in Mossel Bay may be affected. 

 

76.5. The development area is on the coastal strip.  There is a provincial interest in 

protecting the integrity of the coastal area. 

 

76.6. The development will require significant water resources, in an area which is 

already suffering the detrimental effects of water scarcity.  Similar 

considerations arise regarding other resources, including electricity; and the 

amount of pollution created. 

 

76.7. The development area is in the well-known Garden Route, which is an 

important tourist attraction for the entire area.  A large scale development on 

the coast may lead to visual degradation of the area. 

 

76.8. The creation of a gated community for the affluent, separated from nearby 

poorer communities, is a throw-back to apartheid style development. 

 

76.9. The proposed development does not accord with several ‘forward-planning’ 

documents which operate on a provincial level including the Western Cape 

Provincial Spatial Development Framework and the Urban Edge Guidelines. 

 

77. In these circumstances it is submitted that the land use applications sought by 

Lagoon Bay also raised legitimate provincial planning interests, and accordingly that I 
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had the power to consider the provincial interests in the proposed development, as I 

did. 

 

THE JUDGMENT OF THE HIGH COURT 

 

78. As indicated above, on 31 August 2011, the Court (per Griesel J) dismissed the main 

application, with the costs of two counsel.  In light of his approach, Griesel J (quite 

correctly) did not deal with my conditional counter-application.   

 

79. Griesel J agreed (at paras 10-11) with an argument presented on my behalf, that the 

GDT-CC judgment had to be read restrictively and in light of the challenge to the 

legislation in question in that case.  Based on his “synopsis” of the GDT cases, 

Griesel J found that those cases did not require consideration of “the ‘complex’ 

constitutional relationship between provincial governments and municipalities”.  

Griesel J found that there were a category of cases, albeit a small category, in which 

land use planning decisions raised extra-municipal considerations which exceeded 

the bounds of “municipal planning”. 

 

80. For the same reasons, Griesel J held that ss16 and 25 of LUPO were not repugnant 

to the Constitutional scheme (at para 13). 

 

81. On 13 October 2011 Lagoon Bay was granted leave to appeal to the SCA.  The 

Department and I did not oppose this application for leave. 
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THE SCA JUDGMENT 

 

82. Having initially claimed the case was one of critical urgency, and decrying all other 

parties for frustrating its attempts to expedite the matter, Lagoon Bay took until 4 May 

2012 to file a notice of appeal in the SCA, and to 13 August 2012 to file the record. 

 

83. The case was heard by the SCA on 25 February 2013, and a judgment and order 

followed on 15 March 2013 (annexure “AB 2” above). 

 

84. The SCA noted (at para 8) that the case concerned “the inter-relationship between 

the second and third of those three spheres of government”.  In this regard the SCA 

accepted that both provinces and municipalities have powers to regulate “use rights” 

over land – which it defined as “a right to utilise that land in accordance with a 

category of directions setting out the purpose for which that land may be used”.  

Different considerations would apply to each sphere.  While a municipality would be 

influenced by local considerations, provinces would be influenced by regional issues.  

This description is unproblematic. 

 

85. The SCA however continues that LUPO provides for “the regulation of land use 

through the introduction and enforcement of structure plans at a regional level and 

zoning schemes at a municipal level.”  The SCA’s approach appears to be premised 

on the assumption that the provincial control of land use can only be expressed 

through a structure plan; and that municipalities exercise exclusive control over 

zoning schemes. 
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86. This premise is, with respect, not borne out by LUPO.   

 

86.1. In terms of s4 of LUPO, municipalities have a central role in conceiving of 

Structure Plans, which contradicts the notion that these are documents dealing 

solely with regional or provincial interests.  In addition, s4(6) makes provision for 

the approval by the Administrator of provincial structure plans and s 4(10) 

makes provision for the approval by municipal councils of local structure plans.  

This is because proper forward planning is a prerequisite for proper land use 

control, whether done at provincial or local level. 

 

86.2.  In terms of ss7(2) and 9(2) of LUPO, the Province plays a central role in 

conceiving and amending zoning schemes, which contradicts the notion that 

these are strictly municipal planning instruments.  On the contrary, under LUPO, 

the final say on the making and amendment of all zoning schemes is vested in 

“the Administrator”, i.e. it is a provincial function. 

 

86.3. In terms of s16(1), “Either the Administrator or, if authorised thereto by the 

provisions of a structure plan, a council may grant or refuse an application by an 

owner of land for the rezoning thereof”.  This highlights that the Province has 

powers in respect of zoning decisions under LUPO.  Under s18(1), the province 

may also on its own initiative, and after consultation with a municipality, rezone 

a property even if a rezoning is not sought by the land-owner.  This Court 

specifically referred to and relied on this provincial power in the CC Maccsand 

judgment para 49 footnote note 55. 
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86.4.  In terms of s25 of LUPO, “Either the Administrator or, if authorised thereto by 

scheme regulations, a council may grant or refuse an application for the 

subdivision of land”.  This again highlights the Province’s legitimate role, under 

LUPO, in controlling the subdivision of property. 

 

86.5. In terms of s44 of LUPO, any person aggrieved by a rezoning or subdivision 

decision of a municipality, has a right of appeal to the Province. 

 

87. In its judgment in the present matter the SCA goes on to accept that when approving 

the amendment of the Structure Plan, Ms Essop was permitted to introduce 

conditions; and that by her conditions she chose to “defer her decision” (at para 9).  

What she could not do, the SCA held, was to thereby usurp consideration of the 

rezoning application which was solely a matter for the George Municipality.  Again 

this assumes that only the municipality has legitimate interests in rezoning and 

subdivision decisions in all cases. 

 

88. This approach raises a problem, in that if the SCA is correct, it must follow that 

Structure Plan condition 1.3 is invalid.  As indicated above, as this condition is 

integral to Ms Essop’s 2007 decision, it cannot be severed.  The SCA however 

attempts to avoid this issue by suggesting that the issue is not whether condition 1.3 

is valid or not, but whether it is capable of fulfilment. 

 

89. As I could not legitimately involve myself in a zoning decision, the SCA finds that the 

condition is not capable of fulfilment.  This does not, it appears, lead to Ms Essop’s 

decision being invalid.  Instead the SCA appears to find that her decision is 
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incomplete, and incapable of perfection.  As such the Structure Plan “remains 

unamended” and still remains to be decided. 

 

90. My decision, based on condition 1.3, is also found to be invalid as a consequence (at 

para 13). 

 

91. Having found that the Structure Plan has not been properly amended, the SCA still 

continues to grant its apparent imprimatur to the decision of the George Municipality 

approve the rezoning and subdivision of the land (at para 11 and para (c) of the 

order).  This cannot, with respect, bear scrutiny.  If the Structure Plan was not 

properly amended, then the Municipality could not consider the applications before it.  

This is because it would then have granted rezoning and subdivision approvals 

permitting use of the land contrary to the Structure Plan.  This would violate the PPA 

and be unlawful. 

 

92. It is submitted that despite if the Structure Plan amendment was inchoate, or if 

condition 1.3 was found to be unlawful or impossible to fulfil, then the only remedy 

open to the SCA would have been to set aside the 2007 decision of Ms Essop in its 

entirety.  No party sought that relief.  For Lagoon Bay, it would have the unpleasant 

‘domino effect’ of invalidating every approval it had subsequently obtained, which 

depend on the validity of the earlier Structure Plan amendment. 

 

93. The only alternative, with respect, was to leave condition 1.3 and my decision (taken 

pursuant to that decision) standing. 
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94. In any event, based on its approach, the SCA sought to set aside my decision, and to 

remit the matter to me for further consideration of the Structure Plan amendment.  It 

took this decision because, it held (in para 9), that by adding condition 1.3 Ms Essop 

had in reality chosen to defer her decision on the Structure Plan amendment until she 

was apprised of the detail of what Lagoon Bay envisaged. 

 

95. In this regard I should mention that, because of the decision in Shelfplett 47 (Pty) Ltd 

v Member of the Executive Council for Environmental Affairs and Development 

Planning and Another 2012 (3) SA 441 (WCC) in which it was held that the Knysna-

Wilderness-Plettenberg Bay Regional Structure Plan was unconstitutional and invalid 

because it violated ss 1, 9 and 10 of the Constitution, on 4 July 2012 I decided that 

all of the former guide plans made under the 1967 PPA (and which are deemed to be 

regional structure plans or urban structure plans by virtue of declarations 

contemplated in section 37(2)(a)(ii) of the 1991 PPA), including the George and 

Environs Urban Structure Plan, should be withdrawn in terms of s 29(3) of the 

Development Facilitation Act 67 of 1995 (“the DFA”).  I took this decision after 

following a public notice-and-comment procedure, which included the following: 

sending a Departmental Circular to all mayors, municipal managers and chief town 

planners at all the municipalities in the province, as well as to all professionals on the 

departmental database which are involved with planning and environmental matters; 

publishing a notice in the Provincial Gazette (P.N. 6997 of 25 May 2012); and 

publishing a notice in regional and local newspapers where the affected plans were 

applicable.  My decision to withdraw the Structure Plans was communicated in a 

circular to all mayors, municipal managers and chief town planners dated 1 August 

2012. 
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96. If this Court were to hold that the SCA was right to find that, contrary to what I have 

always maintained in this case, Ms Essop did not take a final decision and instead 

deferred her decision on the Structure Plan amendment, then, it is submitted, my July 

2012 decision to withdraw the Structure Plan has the effect that I cannot now 

reconsider Lagoon Bay’s application for its amendment as directed by the SCA. 

 

97. If on the other hand this Court were to uphold my contention that Ms Essop indeed 

took a final decision, the SCA could not make the order it did remitting the matter to 

me for reconsideration.  A final decision cannot be reconsidered unless and until it Is 

set aside on review, which has not happened.  

 

98. There is however a further problem, unrelated to the withdrawal of the Structure Plan, 

caused by the SCA’s order remitting the Structure Plan amendment to me for 

reconsideration.  If the SCA was right that Ms Essop did not take a final decision (i.e. 

she deferred doing so), then the George Municipality’s decision to approve the 

rezoning was unlawful and invalid because of s27(1)(c) of the 1991 PPA (which 

provides that no rezoning or subdivision decision may be granted to permit land use 

inconsistent with an urban or regional structure plan).  This was one of the issues 

raised for decision by my conditional counter-application, which as stated is yet to be 

determined.  I respectfully submit that, given its finding on the status of Ms Essop’s 

decision, instead of directing me to reconsider the Structure Plan Amendment the 

SCA should have referred entire matter back to the High Court for the adjudication of 

the conditional counter-application (in which Lagoon Bay’s and the George 

Municipality’s answering papers have not yet been delivered). 
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99. Returning to the possibility of this Court upholding my contention that Ms Essop 

indeed took a final decision, in that eventuality a further problem for the SCA’s 

decision is that, in the absence of a setting aside of Ms Essop’s decision (there was 

none), the effect of condition 1.3 was to limit the authority of the George Municipality 

in relation to the rezoning application to making a recommendation to the Provincial 

Government.  In other words, the effect of that condition was, conformably with 

s 16(1) of LUPO, to reserve to “the Administrator” the power to approve (or 

disapprove) the rezoning application.  If that is right, then for that reason alone the 

SCA’s declarator that the George Municipality was the competent authority to 

consider and determine the rezoning application (para (b) of the SCA’s order), as 

well as its confirmation of the George Municipality’s decision in that connection of 17 

July 2010 (also para (b) of the SCA’s order) and its declaration of invalidity in relation 

to my decision of 28 April 2011 (para (a) of the SCA’s order), must be corrected by 

this Court.  As I stated earlier in this affidavit, however, I did not rely solely on 

condition 1.3 for my authority to consider and (dis)approve the rezoning application;  

quite independently of that condition I had the authority under s16 of LUPO (and 

insofar as the application entailed subdivision) s25 thereof. 

 

100. This confusion, and potentially chaotic outcome, confirms the need for this Court to 

consider the matter.  

 

LEGISLATIVE AMENDMENTS 

 

101. I would also note that the Western Cape has, over many years, sought to introduce 

new legislation to replace LUPO. In 1999 the Western Cape Planning and 
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Development Act 7 of 1999 was passed, but most of that Act has never commenced.  

The reason for this is principally because of differences between the province and 

municipalities regarding the ambit of their respective planning powers.  

 

102. The Province is currently in the process of finalising a Land Use Planning Bill, which 

has been widely circulated for comment.  That Bill is premised in large part on an 

understanding that the Province can legitimately require that it approves a small 

category of decisions (in addition to municipal approval), when the development 

raises extra municipal effects.  I am aware that similar legislative projects are 

underway in several provinces. 

 

103. Returning to the interests of justice issue, it is submitted that this Court’s input and 

guidance is critical to allow Provinces to properly understand their powers.   

 

CONCLUSION 

  

104. I accordingly submit that it would be in the interest of justice to grant leave to appeal, 

and ask for an order in terms of the notice of motion to which this affidavit is 

attached.  

 

 

      ___________________________________ 

     ANTON WILHELM BREDELL 
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The deponent has acknowledged to me that he knows and understands the contents of 

this affidavit, which affidavit was signed and sworn to before me at the address below on 

the     day of April 2013 in accordance with Regulation No R1258 dated 21 July 1972 as 

amended by Government Notice R1648 dated 19 August 1977, as further amended by 

Government Notice R1428 dated 11 July 1980 and by Government Notice R774 dated 23 

April 1982. 

 

 

 

       __________________________________ 

      COMMISSIONER OF OATHS 


