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INTRODUCTION AND OVERVIEW 

1 This case concerns the proper interpretation of section 12B of the Petroleum 

Products Act, 1977 ("the PPA"). In particular, it concerns the question whether 

an arbitrator appointed under the provision, in the exercise of her or his remedial 

powers to “correct” an unfair or unreasonable “contractual practice”, has the 

power to award damages. 

2 The answer to this question turns ultimately on a proper understanding of the 

purpose of section 12B.  

3 This Court has clearly articulated this purpose: section 12B of the PPA functions 

to address unequal relations of power between contracting parties, i.e., licensed 

wholesalers and retailers, in the petroleum industry.1 

4 This inequality in power can materialise in two ways: 

4.1 First, inequality can exist when the licensed wholesalers and retailers 

negotiate, which inequality might materialise in the contract's terms.2 

That is not the specific concern of section 12B. 

4.2 Second, after a contract's conclusion, inequality can exert itself in the 

parties' practice – that is, in the manner in which a party exercises the 

rights or performs the duties embodied in the contract. 

 
1  Business Zone 1010 CC t/a Emmarentia Convenience Centre v Engen Petroleum Limited and Others 2017 (6) 

BCLR 773 (CC) (“Business Zone CC”) para 47 and Crompton Street Motors CC v Bright Idea Projects 66 (Pty) 
Ltd 2022 (1) SA 317 (CC) (“Crompton Street”) paras 42, 45, 62 and 63. 

2  Business Zone (CC) para 58, where this Court said that inequality of bargaining power may be a reason for 
why a dispute resolution mechanism does not exist. 
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5 Section 12B of the PPA aims to address the second form of inequality.  It does 

this in two ways: 

5.1 First, it establishes a standard or norm to regulate the conduct of 

parties to the contract – their "practice".3  This regulative norm is 

fairness or reasonableness.  It is applicable to all such contracts, in all 

settings.4 

5.2 Second, in the light of the benefits that can accompany arbitration,5 the 

section creates: 

5.2.1 a procedural right,6 which it vests in both parties, to have a 

dispute about whether one party's practice violates the 

standard of reasonableness or fairness, decided by an 

arbitrator;7 and 

5.2.2 a power, which it vests in the arbitrator, to make an award to 

"correct" practices that violate the norm.8 

6 The first respondent submits that, on a proper interpretation of section 12B, the 

arbitrator has no power to award damages.  In short, whilst damages awards 

serve the purpose of remedying historical loss-causing conduct, and are thus an 

important remedy when a relationship has broken down, they do not serve the 

 
3  Section 12B(1) and (4)(a) of the PPA. 

4  Business Zone (CC) para 52 and Crompton Street para 62.  

5  Crompton Street  paras 44-5. 

6  A party must request the Controller of Petroleum Products to refer the dispute to arbitration (section 12B(1) of 
the PPA), but the only jurisdictional requirement for making the referral is an allegation that the another party 
has committed an unfair or an unreasonable contractual practice (Business Zone (CC)  para 61). 

7  Business Zone (CC)  para 59 and Crompton Street para 45. 

8  Section 12B(1)(4)(a) of the PPA. 
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purpose of correcting imbalances of power in the contractual relationships 

between parties. 

7 Simply put, a monetary award does not alter, let alone transform, the structure 

of the parties' relationship when they exercise their rights or carry out their duties. 

It does not correct the practice that has been submitted to the arbitrator. 

8 As we will demonstrate in these submissions, this interpretation is supported by 

the text of the provision, its underlying purpose, and the statutory context. It is 

also the interpretation which best gives effect to the spirit, purport and object of 

the Bill of Rights. 

9 The remainder of these submissions are structured as follows: 

9.1 First, we provide the relevant background. 

9.2 Second, we consider the proper interpretation of section 12B(4)(a) of 

the PPA, with reference to the scheme of the section as a whole, the 

interpretation already given to the provision by this Court and the 

Supreme Court of Appeal, and the text, context and purpose of the 

provision. 

9.3 Third, we address the issue of substitution. 

BACKGROUND 

10 This matter arises from an arbitration between Engen Petroleum Limited 

(“Engen”) and Mfoza Service Station (Pty) Ltd (“Mfoza”), where the second 

respondent ("Mr Maleka SC") was the arbitrator. 
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11 Mfoza filed a statement of case with Mr Maleka SC, in which it alleged that it had 

suffered financial harm owing to Engen's breach of a lease agreement that had 

been concluded between the parties.  Mr Mfoza claimed that he was entitled to 

damages from Engen for this breach.9 

12 Indeed, Mfoza’s claim was a quintessential claim for damages for breach of 

contract:10 

12.1 at paragraph 7 of its statement of case, Mfoza alleged the material 

terms of the agreement with Engen; 

12.2 at paragraph 10, under the heading “Breach of Contract”, Mfoza 

articulates the respects in which it contended that Engen had breached 

the terms of the agreement; 

12.3 at paragraphs 12 to 19 and Annexure “A”, Mfoza set out and quantified 

its claim for its “financial loss suffered”, including loss of profits; 

12.4 in addition to damages of more than R8 million, Mfoza sought interest 

a tempore morae. 

13 In response, Engen objected that arbitrators do not have the power under section 

12B of the PPA to grant "patrimonial damages".11 

14 Mr Maleka SC dismissed this objection, finding that section 12B empowered him 

to award "monetary compensation".12 

 
9  Court a quo judgment para 7 (Record vol 4 pp. 258-259). 

10  Statement of case (Record vol 1 pp62-68). 

11  Court a quo judgment para 8 (Record vol 4 p. 259); Statement of Response paras 15 to 21 (Record vol 2 pp.88 
and 89). 

12  Court a quo judgment paras 3 and 12 (Record vol 4 pp. 257 and 261); Award para 26.8 (Record vol 1 p.52). 



6 

15 Engen then applied under section 33 of the Arbitration Act, 1965, to review and 

set aside Mr Maleka SC's decision.13  It argued that Mr Maleka SC: 

15.1 committed a gross irregularity; alternatively, exceeded his powers, as 

section 12B of the PPA does not empower arbitrators to make an award 

of damages; 

15.2 instead of considering whether "damages" can be awarded, considered 

whether he could award "compensation"; and 

15.3 erred either way, as section 12B does not empower the award of either 

damages or compensation.14 

16 In the court a quo, Opperman J, citing the Supreme Court of Appeal's judgment 

in The Business Zone 1010 CC,15 upheld Engen's review and set aside the award 

of Mr Maleka SC.  The court substituted the award with its own, upholding 

Engen's in limine objection that arbitrators do not have a power under section 

12B(4)(a) of the PPA to make damages awards.16 

17 Mfoza's application to the court a quo to appeal the judgment was dismissed.  

The SCA also dismissed its application for leave to appeal.17  Mfoza then applied 

to this Court for leave to appeal. 

18 In the written submissions filed on behalf of Mr Mfoza, the issue before the court 

 
13  Court a quo judgment para 1 (Record vol 4 p. 257). 

14  Court a quo judgment para 4 (Record vol 4 p. 257). 

15  Engen Petroleum Limited v The Business Zone 1010 CC t/a Emmarentia Convenience Centre [2015] ZASCA 
176 (“Business Zone SCA”) at para 23. See court a quo judgment paras 20, 24, 27 and 32 (Record vol 4 pp. 
264, 266-267 and 269). 

16  Court a quo judgment para 43 (Record vol 4 pp. 273-274). 

17  Record vol 4 pp. 305-308 (court a quo leave to appeal refused) and p. 372 (SCA order refusing leave, per 
Navsa and Mbatha JJA). 
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is framed as "whether damages and/or compensation are competent awards that 

may be made by an arbitrator in terms of section 12B(4)(a) of the [PPA]".18  In 

truth, on the pleadings, the only issue is whether patrimonial damages may be 

awarded under the provision.  In any event, as we will demonstrate in these 

submissions, section 12B(4)(a) does not empower either damages or 

compensation. 

THE REMEDIAL POWER IN SECTION 12B(4)(a) 

19 In this part, we consider the proper interpretation of section 12B(4)(a), in order 

to determine the scope of an arbitrator's remedial power under that provision.  

20 We do so, first, by considering the scheme of the PPA; second, by considering 

what this Court and the Supreme Court of Appeal have previously said about the 

interpretation of section 12B; and, third, by applying the well-established 

approach to statutory interpretation to determine the scope of the arbitrator’s 

remedial power with reference to the text, context and purpose of the provision, 

as well as the impact of the Constitution.  

The Petroleum Products Act 

21 At the heart of this case is the proper interpretation of section 12B(4) of the PPA.  

22 However, in order to interpret the remedial power in that sub-section, it is 

necessary to consider the broader statutory context.  

23 Section 12B of the PPA provides in full that: 

 
18  Applicant's HoA para 1. See also para 24. 
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"(1) The Controller of Petroleum Products may on request by a licensed retailer 

alleging an unfair or unreasonable contractual practice by a licensed wholesaler, or 

vice versa, require, by notice in writing to the parties concerned, that the parties 

submit the matter to arbitration. 

(2) An arbitration contemplated in subsection (1) shall be heard- 

(a) by an arbitrator chosen by the parties concerned; and 

(b) in accordance with the rules agreed between the parties. 

(3) If the parties fail to reach an agreement regarding the arbitrator, or the applicable 

rules, within 14 days of receipt of the notice contemplated in subsection (1)- 

(a) the Controller of Petroleum Products must upon notification of such failure, 

appoint a suitable person to act as arbitrator; and 

(b) the arbitrator must determine the applicable rules. 

(4) An arbitrator contemplated in subsection (2) or (3)- 

(a) shall determine whether the alleged contractual practices concerned are unfair 

or unreasonable and, if so, shall make such award as he or she deems necessary 

to correct such practice; and 

(b) shall determine whether the allegations giving rise to the arbitration were 

frivolous or capricious and, if so, shall make such award as he or she deems 

necessary to compensate any party affected by such allegations; 

(5) Any award made by an arbitrator contemplated in this section shall be final and 

binding upon the parties concerned and may, at the arbitrator's discretion, include 

any order as to costs to be borne by one or more of the parties concerned." 

(Our emphasis). 

24 The scheme of section 12B as a whole is accordingly as follows:  

24.1 The Controller of Petroleum Products ("the CPP") may, on the request 

of a licensed retailer or licensed wholesaler, require the parties to 

submit to arbitration the allegation that one of the parties committed an 

unfair or unreasonable contractual practice. 
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24.2 If the parties cannot agree on the arbitrator and/or the rules to regulate 

the arbitration, the CCP will appoint the arbitrator, and the arbitrator will 

mero motu determine the rules. 

24.3 An arbitrator, however she or he is appointed, in accordance with rules, 

however these are fixed, shall determine whether: 

24.3.1 the contractual practices are unfair or unreasonable, in which 

case she or he may correct them; and 

24.3.2 the allegations were frivolous or capricious, in which case she 

or he may make an award to compensate the party subjected 

to the allegations. 

24.4 The arbitrator's decision is final and finding. 

25 Thus, the structure created by section 12B: 

25.1 establishes fairness and reasonableness as a standard or regulative 

norm; 

25.2 subjects contractual practices to this standard; 

25.3 entitles either party to refer allegations that this standard has been 

violated to the CPP, who, in turn, can direct that the allegation be 

submitted to an arbitrator; and 

25.4 empowers arbitrators to make awards to correct contractual practices 

that violate this standard. 
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Relevant case law 

26 Section 12B has received the attention of our courts on a number of occasions.19 

For the purposes of the present application, we submit that the Supreme Court 

of Appeal decision in Business Zone, and this Court’s decisions in Business Zone 

and Crompton Street are particularly significant. 

27 In Business Zone, the Supreme Court Appeal reached three findings relevant to 

this application:20 

27.1 Section 12B(4) distinguishes between a corrective remedial jurisdiction 

under paragraph (a), and a compensatory remedial jurisdiction under 

paragraph (b).21 

27.2 The power to “correct” unfair and unreasonable “contractual practices” 

operates only prospectively. 

27.3 Since the corrective power operates prospectively, when a contract has 

been terminated, section 12B(4)(a) has no force.22 

28 The SCA’s judgment was taken on appeal, with this Court upholding that appeal.  

In doing so, this Court made, inter alia, the following findings: 

 
19  In addition to Business Zone (CC), Business Zone (SCA) and Crompton Street, see for example Former Way 

Trade and Invest (Pty) Ltd v Bright Idea Projects 66 (Pty) Ltd and Another [2021] ZACC 33 and Engen 
Petroleum Limited v Rissik Street One Stop CC t/a Rissik Street Engen and Another [2021] ZASCA 63. 

20  These findings were endorsed and followed not only by the court a quo, but also by Potterill J in Marndre 
Beleggings v Minister of Energy and Others [2018] ZAGPPHC 93.  

21  Despite the applicant’s suggestion that this was obiter (see Applicant’s HoA para 40 and fn 48), it was in fact 
clearly part of the SCA’s ratio, as this Court made clear. See Business Zone (CC) para 27. 

22  Business Zone (SCA) para 23. 
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28.1 The purpose of section 12B of the PPA, which was introduced by way 

of amendment, is to equalise power relations in an industry that has, 

for historical reasons been deeply unequal.23 

28.2 The standard or regulative norm that is established by section 12B of 

the PPA – that parties' practices must be fair and reasonable – applies 

in all settings, i.e., in arbitrations and before courts.24 

28.3 The content of this norm, i.e., what is required by contracting parties in 

their practices, is similar to the norms regulating labour relations.25  

(This finding, as we will explain later, is not to say, as the applicant 

assumes,26 that the remedies for contravening this norm are the same.) 

28.4 Despite the various benefits of dispute resolution clauses in contracts, 

unequal negotiating power at the time of contracting might result in a 

petroleum contract not including this mechanism.27 Section 12B 

therefore ensures that parties to all petroleum contracts have the 

benefit of such a process in relation to disputes over unfair and 

unreasonable contractual practices. 

28.5 The act of cancellation can itself constitute a contractual practice.28 

 
23  Business Zone (CC) para 47. 

24  Business Zone (CC) paras 52-56. In arriving at this finding, this Court held that it was departing from the SCA. 
As this finding is unrelated to the three above, this difference is not relevant. On the application of this finding, 
see the recent decision of Keightley J in Engen Petroleum Limited South Africa v Jai Hind EMCC CC and 
Another [2021] ZAGPJHC 540 para 121ff.  

25  Business Zone (CC) para 49. 

26  Applicant's HoA paras 35-38. It is trite that the law of remedies is its own conceptual domain. 

27  Business Zone (CC) para 58. 

28  Business Zone (CC) para 76. 



12 

29 We emphasise the last of this Court’s findings – that a single act of cancellation 

can constitute a contractual practice as contemplated in section 12B of the PPA. 

For, despite the applicant’s attempt to suggest that all the relevant findings of the 

Supreme Court of Appeal were “substantively overturned” by this Court,29 in truth 

this is the only relevant aspect of the Supreme Court of Appeal judgment that 

was overturned by this Court.   

30 The Supreme Court of Appeal’s other two central findings – that section 12B(4) 

distinguishes between corrective remedial and compensatory remedial powers, 

and that the former power is prospective in its nature – remain good law.  

31 Indeed, this Court accepted as correct the fundamental distinction between 

corrective remedial jurisdiction under section 12B(4)(a) and compensatory 

remedial jurisdiction under section 12B(4)(b).30 

32 The finding that corrective remedies are prospective in nature was also left intact. 

The Supreme Court of Appeal’s error in Business Zone was to assume that, once 

a contract has been cancelled, the arbitrator could no longer grant relief that was 

prospective in nature. That assumption overlooked the fact that, where the very 

act of cancellation is alleged to be an unfair or unreasonable contractual practice 

– as was the case in Business Zone – then setting aside the cancellation, and 

directing the party responsible for it to reinstate the contract, is a remedy that 

corrects the unfair or unreasonable contractual practice, and which operates 

prospectively. 

 
29  Applicant’s HoA para 42. 

30  Business Zone (CC) paras 62, 63 and 76. 
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33 In the next subsection, we explain why these findings should be endorsed by this 

Court.  But first we consider the third, last case relevant to this application: this 

Court's judgment in Crompton Street. 

34 In Crompton Street, this Court made, inter alia, the following findings: 

34.1 Section 12B's purpose is to address inequality of power.31 

34.2 Parliament decided to impose the standard or regulative norm of 

reasonableness and fairness on all petroleum contracts.32 

34.3 Section 12B, by creating a right to submit an allegation that a party to 

a contract has engaged in an unfair or unreasonable contractual 

practice to an arbitrator, does not oust the court's jurisdiction.  Parties 

can elect which mechanism to use.33 

34.4 A reason for creating the statutory arbitral mechanism was to address 

the unequal relations of power between parties when they agree on the 

terms of a contract.34 

34.5 The PPA created the option to initiate arbitration because this private 

process often comes with various instrumental benefits: flexibility, cost-

efficiency, privacy and speed.35 

 
31  Crompton Street paras 42, 45, 62 and 63. 

32  Crompton Street para 62. 

33  Crompton Street paras 25-28. 

34  Crompton Street para 42. 

35  Crompton Street paras 44-45. 
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34.6 In Business Zone, this Court did not rule on "the precise scope of the 

corrective powers of a section 12B arbitrator".  It is only "authority for 

the proposition that a single act may amount to a contractual practice 

under the [PPA]".36 

35 Having considered the interpretation of section 12B of the PPA as a whole, we 

now turn to the particular meaning of section 12B(4)(a). 

Determining the scope of the arbitrator's power 

36 To determine the scope of an arbitrator's power under section 12B(4)(a) of the 

PPA, the following established principles apply: 

37 When interpreting a statutory provision, the point of departure is that the words 

employed must be construed in accordance with their ordinary grammatical 

meaning.37 

38 This starting point, however, is subject to the three "riders":38  

38.1 statutory provisions should always be interpreted purposively, which 

purpose can include the provisions' social and historical background;39 

38.2 the provisions must be contextualised, by situating them in the scheme 

of the statute as a whole;40 and 

 
36  Crompton Street para 57. 

37  Business Zone (CC) para 46. 

38  Cool Ideas 1186 CC v Hubbard and Another 2014 (4) SA 474 (CC) para 28. 

39  Department of Land Affairs v Goedgelegen Tropical Fruits (Pty) Ltd 2007 (6) SA 199 (CC) para 53. 

40  Mistry v Interim National Medical and Dental Council 1998 (4) SA 1127 (CC) paras 17-18. 
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38.3 the provisions should not only be interpreted, where possible, 

consistently with the Constitution,41 but the interpretation that best does 

justice to the spirit of the Constitution should be preferred.42 

Ordinary grammatical meaning 

39 Thus, the starting point in determining the scope of an arbitrator's remedial power 

is consideration of the words used in section 12B(4)(a) of the PPA: 

"(4) An arbitrator contemplated in subsection (2) or (3) shall determine-  

(a) whether the alleged contractual practices concerned are unfair or 

unreasonable and, if so, shall make such award as he or she deems necessary to 

correct such practice . . . " (Emphases added) 

40 The "alleged contractual practices" referred to are those contemplated in section 

12B(1)(a), i.e., those referred to the CPP and submitted to the arbitrator. 

41 On an ordinary reading of this provision, the focus of the remedial power in this 

section is on the conduct or practice of the parties to a contract.  Where a party's 

conduct under a contract is unfair or unreasonable, the arbitrator is vested with 

the power to correct it. 

42 What must be corrected, in other words, is what a party to a contract is doing, or 

how they going about doing it. 

43 Whilst this Court has rejected the idea that section 12B "presumes the backdrop 

of an ongoing contractual relationship", it is important to recognise that this was 

 
41  Satawu and Another v Garvas and Others 2013 (1) SA 83 (CC) para 37. 

42  Competition Commission of South Africa v Pickfords Removals SA (Pty) Ltd 2021 (3) SA 1 (CC) para 37. 
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said in the context of finding that "a single act of cancellation may amount to a 

contractual practice under section 12B(4)(a)." 43  Likewise, that was the context 

of the finding by this Court that "the existence of a contract between the parties" 

is not a prerequisite for the establishment of the section 12B referral power.44 

44 In other words, the point is not that the remedial power is not always concerned 

with contracts. Clearly it is. Rather, the point is that the power extends to 

situations where a party has purported to exercise a right to terminate the 

contract.45  In cases of that kind, this Court has held, the arbitrator has the power 

to correct the practice – that is, the unfair or unreasonable exercise of the right 

to terminate – by setting aside the termination and reinstating the contract. It is 

in that limited sense that an ongoing contractual relationship is not a prerequisite 

for a corrective remedy.  

45 On an ordinary, grammatical reading of section 12B(4)(a) of the PPA, read in the 

context of section 12B(1), therefore, the scope of the arbitrator's remedial power 

extends to remedying or putting right46 the relationship between two contracting 

parties.  What must be corrected is the manner in which the parties exercise or 

enforce their respective contractual rights and duties.  It is when a right or duty 

is exercised or enforced in a way, or in circumstances, that is unfair or 

unreasonable, that a party will be entitled to complain.  The purpose of the 

arbitrator’s remedial power is to correct that particular practice. 

 
43  Business Zone (CC) para 76. 

44  Business Zone (CC) para 44. 

45  Business Zone (CC) para 77. 

46  According to the Merriam-Webster Dictionary, the definition of “correct” includes “to make or set right”. 
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46 On the applicant's interpretation of section 12B(4)(a), the reference to "practice" 

does not essentially concern the relationship between the licensed retailer and 

wholesaler.  Rather, on the applicant’s interpretation, the power of the arbitrator 

is to undo certain consequences of the parties’ conduct, by quantifying the loss 

suffered and making a corresponding monetary award.  This is what the applicant 

appears to mean by its reference to the abstract concept of "corrective justice".47 

47 This interpretation, though, ignores the section's actual wording.  It only appears 

plausible because it severs "correct" from its immediate linguistic context, which 

is its concern with contractual "practices", i.e., the existing structure of rights and 

duties. It then arbitrarily links the word "correct" to the abstract concept of 

"justice". 

48 That damages serve this allocative function of justice was articulated as follows 

by Jafta J in Thubakgale (upon which the applicant relies)48 for the majority of 

this Court: 

"By nature, compensatory damages arise where there has been an injury or damage. 

They are designed to serve corrective justice by placing the victim in the position she 

or he would have been in if no harm had occurred.  Compensatory damages are 

inappropriate where the victim has suffered no physical injury or pecuniary loss and 

damages are claimed purely on the ground that there is a violation of a right conferred 

on a group of people.  A distributive form of relief is more suited for the latter situation 

as that kind of relief seeks to benefit all members of the group."49 

49 Section 12B of the PPA, however, is concerned with a different question 

altogether. Its concern is with maintaining and balancing the power relations in 

 
47  See, for example, Applicant’s HoA paras 33.1 and 33.2. 

48  Applicant’s HoA para 33.1. 

49  Thubakgale v Ekurhuleni Metropolitan Municipality 2021 JDR 3200 (CC) para 162. 
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existing relationships. It does this by asking whether exercises of rights or duties 

that structure such a relationship manifest unfairness or unreasonableness.  It is 

that already-existing relationship, which the arbitrator is empowered to correct 

through an award – for example, by reinstating a contract, along with its rights 

and duties, and by rendering a nullity the act of termination. 

50 In support of its argument that section 12B empowers awards of compensation, 

the applicant points: first, to this Court's finding that the content of the regulative 

norm of fairness and reasonableness was inspired by labour law jurisprudence;50 

and, second, to section 46(9)(c) of the now repealed Labour Relations Act, 1956, 

which empowered the Industrial Court to make orders of either "reinstatement or 

compensation".51 

51 This argument, however, is misconceived for three reasons: 

51.1 First, it conflates the content of the regulative norm or standard with the 

remedy for its violation.  That the norms of fairness and 

reasonableness in section 12B of the PPA and labour law are the 

same, does not mean that the remedial consequences for their 

violation are the same.  Conceptually, these are different questions, 

subject to different value and policy considerations.  It cannot be 

assumed, as the applicant does, that just because section 12B is 

"inspired by the standard of fairness" in labour law,52 that the law 

regarding remedies for its violation is the same. 

 
50  Business Zone (CC) para 49. 

51  Applicant's HoA paras 35-37. 

52  Business Zone (CC) para 49. 
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51.2 Second, it wholly ignores the fact that section 46(9)(c) of the old Labour 

Relations Act expressly made provision for compensation.  It uses the 

word "compensation".  Not only does section 12B(4)(a) of the PPA not 

use this word, but subsection (b) does, which we submit Business Zone 

SCA was correct to point out.53   

51.3 Third, the term “compensation” has assumed a particular meaning in 

the labour law context, which is entirely inapposite under section 

12B(4) of the PPA. As the Labour Appeal Court held in ARB Electrical 

Wholesalers:54 

“Compensatory relief in terms of the LRA is not strictly speaking 

a payment for the loss of a job or the unfair labour practice but in 

fact a monetary relief for the injured feeling and humiliation that 

the employee suffered at the hands of the employer. Put 

differently, it is a payment for the impairment of the employee’s 

dignity. This monetary relief is referred to as a solatium and it 

constitutes a solace to provide satisfaction to an employee whose 

constitutionally protected right to fair labour practice has been 

violated. The solatium must be seen as a monetary offering or 

pacifier to satisfy the hurt feeling of the employee while at the 

same time penalising the employer. It is not however a token 

amount hence the need for it to be “just and equitable” and to this 

end salary is used as one of the tools to determine what is “just 

and equitable”. 

51.4 The notion of compensation as a solatium for injured feelings and 

impairment of dignity, and not for pecuniary loss, makes good sense in 

 
53  Business Zone (SCA) para 23. 

54  ARB Electrical Wholesalers (Pty) Ltd v Hibbert (2015) ILJ 2989 (LAC) para 23. See also Minister of Justice and 
Constitutional Development v Tshishonga [2009] 9 BLLR 862 (LAC). 
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the labour context. Employees are human beings, and accordingly the 

bearers of human dignity. Juristic persons, on the other hand – who are 

the parties to petroleum contracts regulated by the PPA – do not have 

feelings, and do not bear human dignity.55 This illustrates the 

inappropriateness of simply transposing the remedial approach in the 

labour context – as distinct from the norm of fairness – onto the PPA. 

51.5 The applicant suggests that, even if an arbitrator may not award 

damages, it can award “equitable compensation (such as that under 

the labour relations regime)”.56 But the applicant never explains the 

distinction between compensation and damages in the context of the 

PPA. After all, the applicant’s own claim is a quintessential damages 

claim, including loss of profit, for breach of contract. 

52 We submit that, at the level of remedial power (as distinct from the applicable 

norm or standard), the better analogy is with the Rental Housing Act, 1999, 

section 13 of which allows for complaints in relation to an “unfair practice”.57 The 

provision affords the Rental Housing Tribunal wide inquisitorial powers, and then, 

in sub-section (4), if the Tribunal is of the view that an unfair practice exists, to 

make a ruling that is just and fair, including, inter alia, requiring the 

discontinuance of the practice. We submit that an award of damages would 

clearly not be available under this provision. 

 
55  Tulip Diamonds FZE v Minister for Justice and Constitutional Development and Others 2013 (1) BCLR 1180 

(CC) para 35; Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors 
(Pty) Ltd and Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 
545 (CC) para 18. 

56  Applicant’s HoA para 19.3. 

57  See Maphango and Others v Aengus Lifestyle Properties 2012 (3) SA 531 (CC). 
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53 To counter the ordinary, common-sense implication of the grammatical 

difference between the labour relations and petroleum statutory frameworks, the 

applicant: 

53.1 again conflates what it describes as the "adjudicative standard",58 

which this Court said applies to all contracts,59 with the remedy after 

that standard is contravened, about which this Court has said nothing; 

and 

53.2 merely points to the fact that section 12B(4)(a) of the PPA does not 

expressly exclude compensation.60 

54 The applicant places undue interpretative weight on the fact that section 

12B(4)(a) does not expressly exclude compensation.  It ignores the words 

"correct such practice", which do not, on an ordinary reading, lend themselves 

towards an interpretation that would empower compensation awards.  The 

applicant also ignores the purpose, context and spirit, all relevant to an 

interpretation of the arbitrator's power. 

55 It is to these "riders" – which we submit support the ordinary grammatical 

meaning of section 12B(4)(a) – to which we now turn. 

 
58  Applicant's HoA para 38. 

59  Business Zone (CC) paras 52-53. 

60  Applicant's HoA para 39. 
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Purpose of the remedial power 

56 This Court has repeatedly articulated the purpose of section 12B of the PPA.61  

In short, the structure established by the provision functions to address unequal 

relations of power between contracting parties – licensed wholesalers and 

retailers, in the petroleum industry. 

57 Section 12B is accordingly concerned with the relationship of power between 

contracting parties. 

58 It is the parties' conduct in exercising their contractual rights, and fulfilling their 

contractual duties, that constitutes the "practice" to which section 12B(1) and 

4(a) refer. And it is the "unfairness or reasonableness" of this practice that 

arbitrators must "correct". 

59 The purpose of correcting this practice is to remedy the materialisation of 

inequality in the exercise of rights or fulfilment of duties: 

59.1 To fulfil this purpose, arbitrators must direct their mind to what the party 

or parties have done. 

59.2 In doing so, they must consider how this conduct affects those interests 

of the parties that the contract is meant to serve. 

59.3 If the parties’ respective interests are disproportionately facilitated or 

frustrated, and if this lack of proportion is due to an inequality of power 

 
61  Business Zone (CC) para 47 and Crompton Street paras 42, 45, 62 and 63 and Former Way Trade (CC) para 

39. 
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between the contracting parties, then there exists an unfair or 

unreasonable practice that an arbitrator must correct. 

59.4 In correcting this practice, an arbitrator will make an order that functions 

to alter or restructure the relationship between the parties to promote 

equality between them. 

59.5 Put differently, in making the award, an arbitrator transforms the 

industry by equalising power relations between retailers and 

wholesalers. 

60 The applicant's interpretation of section 12B(4), framed as being concerned with 

an abstract notion of “corrective justice”, and not with the correction of contractual 

practices, undermines the section's essential concern with equalising bargaining 

power.  It neglects and denudes what is meant to be a transformative statutory 

provision.62 

61 The applicant’s “corrective justice” interpretation has this effect because it directs 

the remedial attention of an arbitrator away from the rights and duties that 

structure the parties' existing and future relations, to some historical breakdown 

in their relationship – that is, to some or other pecuniary loss or damage suffered. 

62 A damages award does nothing to alter, let alone transform, the contractual 

practices that form the parties' relationship.  It merely transfers money from one 

party to another, in an entirely backwards-looking fashion.  In this way, it fails to 

realise the purpose of section 12B, which is to equalise power relations by 

correcting practices that materialise this inequality. 

 
62  Business Zone (CC) para 47 and Crompton Street paras 62. 
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63 Importantly, this interpretation of the power to award damages does not deprive 

a contracting party who suffers pecuniary loss or damage as a result of the other 

party's unfair or unreasonable practice from recovering their loss or damage in 

the High Court: 

63.1 Section 12B does not oust the High Court's jurisdiction.63 A party may 

still pursue a claim for damages before a court. 

63.2 The same standard of fairness and reasonableness, which an arbitrator 

must apply when evaluating contractual practices, applies in judicial 

proceedings involving petroleum contracts. Section 12B therefore 

alters the common law.64  

63.3 Thus, when a party alleges that they suffered pecuniary loss or damage 

as a result of an unfair or unreasonable practice, a court will be obliged 

to consider and determine the cause of action in accordance with this 

standard.65 

63.4 The court will then make an award, which award may, consistently with 

what the applicant calls the "settled core" of the concept or practice of 

"corrective justice",66 be one that includes damages. 

 
63  Crompton Street para 28. 

64  Business Zone (CC) para 52, reaffirmed in Crompton Street para 27. In the absence of such a statutory 
provision, the common law position would apply, which is that fairness and reasonableness are not self-
standing grounds to refuse to enforce a contractual term or to interfere in contractual relationships. See for 
example Potgieter v Potgieter NO and Others 2012 (1) SA 637 (SCA) para 34 and Beadica 231 CC and Others 
v Trustees, Oregon Trust and Others 2020 (5) SA 247 (CC) para 79. 

65  See Fedlife Assurance paras 16 to 20, holding that the provisions of the LRA likewise did not deprive parties of 
their common law rights, including the right to sue for breach of contract. Labour Court judgments are replete 
with instances of good faith and fairness shaping the employment contract: Council for Scientific & Industrial 
Research v Fijen 1996 (2) SA 1 (SCA) para 17; Murray v Minister of defence 2009 (3) SA 130 (SCA) para 51; 
National Union of Metalworkers of South Africa obo Nganezi and Others v Dunlop Mixing and Technical 
Services (Pty) Limited and Others 2019 (5) SA 354 (CC). 

66  Applicant's HoA paras 8.1 and 33. 
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63.5 This is consistent with the notion that compensation ordinarily 

vindicates a right.67 In the current context, the right is located in the 

contract, and is actionable in a court. The pursuance of the right to 

damages under common law for breach of contract does not admit of 

non-patrimonial loss.68 

64 The applicant raises two objections to this point: 

64.1 First, it complains that to succeed in a claim for breach of contract 

requires proof of all the elements that form a contractual cause of 

action, including breach and causation, and that a party seeking 

compensation before an arbitrator should not be required to satisfy 

these requirements.69 

64.2 Second, it contends that unreasonable or unfair contractual practices 

need not amount contractual breaches.70 

65 Neither objection has any merit.  Indeed, it is telling that while the applicants’ 

cause of action is a quintessential claim for damages arising from breach of 

contract, it says, in terms, that it wants to short-circuit the requirements for 

obtaining damages for such a breach. In any event, both objections misconstrue 

the purpose of section 12B: 

65.1 The provision gives arbitrators the power to correct practices and 

thereby equalise power relations between the parties; 

 
67  ARB Electrical Wholesalers v Hibbert (2015) 36 ILJ 2989 (LAC). 

68  Administrator Natal v Edouard 1990 (3) SA 581 (A). 

69  Applicant’s HoA para 33.9. 

70  Applicant's HoA para 33.9. 
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65.2 When one party alleges an historical injustice – such as pecuniary loss 

or damage suffered due to a contractual breach – that party must 

vindicate its rights through normal court procedures, proving all the 

necessary elements of the cause of action on which they rely. 

65.3 Section 12B, this Court has explained, establishes a single adjudicative 

standard for all petroleum contracts in all settings.71  But it did not 

create a new cause of action, where a contracting party can claim 

damages even in the absence of proving breach or causation. 

66 Not only is there no textual or purposive basis to sustain the applicant's objection 

to having to proceed through the courts, it is unsustainable if regard is had to the 

statutory context of section 12B(4)(a). 

Statutory context 

67 As the SCA held in Business Zone, the sub-provisions of section 12B(4) must be 

read together. Read in context, section 12B(4) draws a clear distinction between, 

in section 12B(4)(a), a corrective remedial jurisdiction, and, in section 12B(4)(b), 

a compensatory remedial jurisdiction. 

68 The applicant complains that this amounts to reliance on the inclusio unius est 

exclusio alterius maxim, which this Court has criticised.72 But this Court has done 

no more than caution that it is not a rigid maxim, and rather a principle of common 

sense.73 It remains an instructive and important principle in statutory 

 
71  Business Zone (CC) para 52, reaffirmed in Crompton Street para 27. 

 

73  National Director of Public Prosecutions v Mohamed NO and Others 2003 (4) SA 1 (CC) para 40. 
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interpretation. Put differently it is a trite principle of statutory interpretation that a 

change in wording must usually be understood to indicate a different intent on 

the part of the legislature.74 

69 In addition, there are four features of the arbitral procedure in section 12B as a 

whole, which are contextually relevant to the interpretation of the remedial power 

in subsection (4)(a): 

69.1 First, section 12B(1) empowers the CCP to compel the parties to 

submit an allegation of an unfair or unreasonable contractual practice 

to arbitration. The arbitration process may, in other words, be imposed 

on the parties. 

69.2 Second, whilst section 12B(2) contemplates the parties agreeing to the 

arbitrator's identity and the rules of procedure according to which the 

arbitration will be conducted, subsection (3) provides that when parties 

cannot reach agreement on either, the arbitrator can be imposed on 

them and/or the arbitrator can fix the procedure. 

69.3 Third, in conducting the arbitration, the arbitrator has a role that is more 

active and inquisitorial than is usually the case in our adversarial legal 

system.  In court and ordinary arbitral proceedings, the norm is for the 

presiding officer to ensure and display a level of detachment from the 

conflicting positions of the parties.  Not so with arbitrations under 

section 12B, for it "mandates the arbitrator to enter into and interrogate 

 
74  Cuninghame and Another v First Ready Development 249 (Association Incorporated Under Section 21) 2010 

(5) SA 325 (SCA) para 34. 



28 

the merits of the alleged contractual practice in order to make a 

determination into the unfairness or unreasonableness thereof."75 

69.4 Fourth, not only must arbitrators descend into the arena of conflict, "the 

remedy in section 12B is a layperson's remedy – it does not expressly 

provide for legal representation and oral argument".76 

70 The dispute-resolution structure that is created by section 12B, therefore, departs 

significantly from the ordinary procedures that regulate legal disputes between 

parties.  We accept that each departure is justified by the purpose of the provision 

as a whole – that is, to equalise power relations.  It makes constitutional sense, 

when the arbitrator's purpose is to correct imbalances of power by correcting 

contractual practices, to design a flexible process of this kind. 

71 But the process is unsuited to legal disputes about pecuniary losses or damages. 

In the context where damages are claimed, to impose on a party a mechanism 

that lacks the protections afforded by the Uniform Rules, impartial judicial 

detachment, and the right to legal representation, would self-evidently limit the 

right of access to court guaranteed by section 34 of the Constitution. We submit 

for this reason that section 12B would be constitutionally defective if the award 

power were to include payment of damages. 

72 To these procedural concerns must be added the substantive importance of 

giving a broad and capacious meaning to the real transformative aspect of 

section 12B – that is, the standard of fairness and reasonableness, and the 

 
75  Business Zone (CC) para 62 (emphasis added). 

76  Business Zone (CC) para 91. 
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contractual practices to which it applies.77 But the corollary of giving these terms 

a wide meaning is that an arbitrator should not be given unlimited remedial 

powers, which stretch beyond the provision’s underlying purpose.  

Constitutional spirit 

73 In addition to text, purpose and context, the respondent’s interpretation of section 

12B(4)(a) finds support in three constitutional considerations: 

73.1 First, as discussed, a reading of section 12B(4)(a) that would deprive 

a party, who is faced with a claim for damages – including for loss of 

profit – of the important protections afforded by the ordinary legal 

process, conflicts with section 34 of the Constitution. 

73.2 Second, the purpose of section 12B is to transform relations of power.  

This purpose is informed by the value of equality.  To realise this value, 

the relations between the parties must be equalised, not turned on their 

head.  The applicant's interpretation would create a dispute-resolution 

mechanism and remedy that would, on the applicant’s own version,78 

entitle it to damages in the absence of proof of breach, or even 

causation.  Not only does this cut against the equalising purpose of 

section 12B, but it contradicts the fundamental constitutional value of 

equality. 

 
77  See Business Zone (CC) para 71. 

78  Applicant's HoA para 33.9. 
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73.3 Third, the effect of the applicant's interpretation of section 12B(4)(a) is 

to collapse the distinct functions of arbitrators and courts, together with 

their distinct fit-for-purpose procedures: 

73.3.1 This Court has stressed that diverse rights and distinct duties 

can often best be realised through structures which are fit-for-

purpose.  Where the structure is ill-suited to the right or duty 

in issue, the effect can be to frustrate their effective vindication 

or timeous fulfilment.  This frustration is incompatible with the 

rule of law in general, and the state's duties in section 7(2) of 

the Constitution, and each person's constitutional right to an 

effective remedy, in particular.79 

73.3.2 Ultimately, it was this concern that drove the SCA's reasoning 

in Business Zone, where it drew a "clear line" between arbitral 

and judicial jurisdictions.80  Whilst it erred in its application of 

this distinction in one respect –  by finding that a single act of 

cancellation is not a "practice" – this does not detract from the 

validity of its underlying concern. 

73.3.3 Whilst courts and arbitrators alike must apply the standard of 

fairness and reasonableness to petroleum contracts, it will 

ultimately benefit all parties to these contracts to distinguish 

 
79  For example, see Koyabe v Minister for Home Affairs (Lawyers for Human Rights as Amicus Curiae) 2010 (4) 

SA 327 (CC) paras 34-45, on the purpose of the duty to exhaust internal remedies under PAJA, with this duty 
only existing where the remedies are available, effective and adequate. 

80  Business Zone (SCA) para 22. 
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the remedial powers of an arbitrator from the remedial powers 

of the court. 

73.3.4 Doing so will also protect the legal rights and interests of third 

parties, over whom arbitrators have no authority,81 in 

circumstances where their rights and interests may be tied up 

in a claim for damages flowing from an alleged breach of 

contract.  In the ordinary judicial process, third parties with a 

direct and substantial interest are able to intervene. In a 

statutory arbitration, their interests may be affected without 

their involvement. 

73.3.5 Finally, distinguishing the powers and functions of arbitrators 

and courts will not produce any difficulties regarding parallel 

proceedings.  As this Court's jurisprudence on the 

interrelation between the PPA and section 6 of the Arbitration 

Act, which empowers a court to stay proceedings, makes 

plain, when the facts and issues in arbitrations and court 

proceedings overlap, the court must stay the latter unless 

there is sufficient reason not to do so.82 

74 Because there is an available interpretation of the section 12B(4)(a) power that 

is better than the applicant's interpretation at respecting section 34 and the value 

 
81  Business Zone (CC) para 92. 

82  Crompton Street para 43.  
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of equality, whilst also better providing for the vindication of rights through fit-for-

purpose fora and procedures, that interpretation must be adopted.83 

SUBSTITUTION 

75 The effect of the above interpretation of section 12B(4)(a) of the PPA is that the 

decision by Mr Maleka SC to dismiss Engen's in limine objection was premised 

on a pure error of law.  Thus, the court a quo correctly upheld the review and set 

aside the award of Mr Maleka SC pertaining to this objection. 

76 The applicant complains that the court a quo exceeded its powers by substituting 

the award of Mr Maleka SC with its own order.  It says that section 33(4) of the 

Arbitration Act, per the Supreme Court of Appeal's decision in Hos+Med,84 does 

not entitle a court to effect substitution.  Rather, at the request of either party, it 

should "be submitted to a new arbitration tribunal, constituted in the manner 

directed by the court".85  Thus, the applicant says, the court a quo's substitution 

was incompetent and must be set aside.86 

77 But the applicant never says what it expects Mr Maleka SC, or another arbitrator, 

to do if the matter were submitted to them.   

78 This is for a simple reason: there would be nothing for them to do.  The review 

application before Opperman J concerned a discrete legal question regarding 

the scope of an arbitrator's powers.  Having found that Mr Maleka SC was wrong 

 
83  Competition Commission of South Africa v Pickfords Removals SA (Pty) Ltd 2021 (3) SA 1 (CC) para 37. 

84  Hos+Med Medical Aid Scheme v Thebe Ya Bophelo Healthcare Marketing & Consulting (Pty) Ltd and Others 
2008 (2) SA 608 (SCA). 

85  Section 33(4) of the Arbitration Act. 

86  Applicant's HoA para 66. 
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to dismiss the in limine objection, that was the end of the matter.  There was 

nothing else either party to the dispute, or Mr Maleka SC, could do. It is, in other 

words, a scenario quite different to one in which a court sets aside the decision 

of an arbitrator in circumstances where the possibility remains – even notionally 

– that the dispute might be differently resolved upon remittal. 

79 The court a quo's order simply reflected this reality. 

80 It would produce an absurd result to interpret section 33(4) of the Arbitration Act 

to preclude substitution relief, even where the arbitrator’s decision is set aside 

on the basis of a pure question of law that goes to jurisdiction. Indeed, it would 

be utterly futile to submit the matter back to Mr Maleka SC, or to some other 

arbitrator. Section 33(4) of the Arbitration Act should not be interpreted to 

produce an absurd result.87 

81 Since the outcome of the in limine objection, which turned on a pure question of 

law, was decided by Opperman J, nothing more could be done by an arbitrator, 

as she or he would have been compelled to reach the same conclusion. 

82 As such, section 33(4) of the Arbitration Act did not preclude the court a quo from 

substituting its order for Mr Maleka SC's. 

CONCLUSION 

83 In the circumstances, the first respondent prays that the application be dismissed 

with costs, including the costs of two counsel. 

 
 

GILBERT MARCUS SC 

 
87  Business Zone (CC) para 45. 
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