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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CASE NO: 121/2021 
 
In the matter between: 
 
SOCIAL JUSTICE COALITION First Applicant 

EQUAL EDUCATION Second Applicant 

NYANGA CPF Third Applicant 
 
and 
 
MINISTER OF POLICE First Respondent 
 

NATIONAL COMMISSIONER OF POLICE Second Respondent 

 

WESTERN CAPE POLICE COMMISSIONER Third Respondent 

MINISTER FOR COMMUNITY SAFETY, 

WESTERN CAPE  Fourth Respondent 

 

WOMEN’S LEGAL CENTRE TRUST Fifth Respondent 
 

 
FIRST TO THIRD RESPONDENTS’ PRACTICE NOTE 

 

A THE NATURE OF THE PROCEEDINGS 

1. The Applicants seek before this Court: (a) an application for leave to appeal; (b) 

alternatively, an application for direct access to determine the question of remedy; (c) 

further alternatively, an application for direct access for the issue of directions to the 

Western Cape Division of the High Court, sitting as the Equality Court. 
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B     ISSUES THAT WILL BE ARGUED 

2. Whether the Equality Court constructively refused to hear and determine the issue of 

remedy. 

3. In the event that this Court finds that the Equality Court constructively refused remedy, 

whether it is in the interests of justice to grant direct leave to appeal to this Court. 

4. In the alternative to direct leave to appeal, whether this Court should grant direct access 

to determine the question of remedy based on the merits judgment. 

5. In the further alternative to direct access, and if this Court finds that the Equality Court 

did not constructively refuse a remedy, whether this Court should grant direct access to 

issue directions to the Equality Court. 

6. If leave or direct access is granted, whether a supervisory order is appropriate on the 

facts of this case.  

C     PORTIONS OF THE RECORD THAT ARE RELEVANT  

7. The following documents require to be read in full: 

8. The affidavits filed in this Court and the parties’ heads of argument.  Particular emphasis 

will be placed on Annexure “AA5” to SAPS’s Answering Affidavit, which is a tabular 

chronology of relevant events. 

9. The Equality Court record: 

9.1. Volume 1: 
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9.1.1. Entire volume. 

9.2. Volume 2:  

9.2.1. Page 101 – 121: Supporting Affidavit: Nthuthuzo Ndzomo. 

9.2.2. Page 153 – 158; 159 200:  Affidavit of Martin Makasi. 

9.3. Volume 3:  

9.3.1. Page 201 – 210: Supporting Affidavit of Martin Makasi (continued). 

9.3.2. Page 211-216 : Rule 16A notice. 

9.3.3. Page 218 – 300: Answering Affidavit of Leon Rabie. 

9.4. Volume 4: 

9.5. Page 301 – 307: Answering Affidavit of Leon Rabie (continued). 

9.6. Page 328 – 336: Answering Affidavit of Jurgens Brand. 

9.7. Page 348 – 400: Answering Affidavit of Mathapama Makgoto. 

9.8. Volume 5:  

9.8.1. Page 401 – 403: Answering Affidavit of Mathapama Makgoto (continued). 

9.8.2. Page 404 – 487: Answering Affidavit of Preston Voskuil. 

9.9. Volume 7: 

9.9.1. Page 641 – 687: Expert Affidavit of Jean Redpath. 
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9.9.2. Page 688 – 693: Further Affidavit of Preston Voskuil. 

9.10. Volume 8: 

9.10.1. Page 706 – 714: Expert Affidavit of Jean Redpath. 

9.10.2. Page 719 – 768: Judgment of the Equality Court.  

D      ESTIMATED DURATION OF THE ARGUMENT 

10. No more than one day. 

E      SUMMARY OF THE ARGUMENT 

11. As regards the application for direct leave to appeal to this Court against the alleged 

constructive refusal by the Equality Court to grant a remedy under section 21 of the 

Equality Act, it will be argued that the application falls to be dismissed because: 

11.1. The legal threshold for a constructive refusal (as determined by this Court) has 

not been met in that the evidence in this matter does not support a conclusion 

that the Equality Court constructively refused a remedy.  In particular: (a) there 

has been no unreasonable delay in the determination of the question of remedy; 

(b) a finding of a constructive refusal will cause prejudice; (c) a finding of a 

constructive refusal is not a measure of last resort on the facts of this matter; 

and (d) an order on remedy is not urgent in light of the measures that are 

underway so as to address the findings in the merits judgment. 
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11.2. The Applicants inexplicably refused SAPS’s invitation to make a joint approach 

to Judge President Hlophe to allocate the matter for a hearing on remedy. 

11.3. The Equality Court is the appropriate forum to make a remedial order based on 

the new, material evidence concerning the ongoing revision and implementation 

of the Theoretical Human Resources Requirement. 

11.4. It is not in the interests of justice to grant leave to appeal.   

11.5. Even if this Court grants leave, the Applicants cannot claim a supervisory order 

in respect of the ‘National relief’, having abandoned their challenge to the 

declaration of invalidity being limited to the Western Cape. 

11.6. In any event, an appeal against the merits order has been perempted, and the 

supervisory remedy sought is inappropriate.  The ‘Western Cape relief’ is also 

inappropriate, being premised on outdated information from 2013/2014.  The 

factual landscape, almost eight years later, has changed significantly. 

12. As regards the first alternative Order sought, viz to determine the question of remedy 

by way of direct access based on the merits judgment, it will be argued that the 

application falls to be dismissed because: 

12.1. There is no basis for a claim of direct access on the question of remedy where 

the merits have been determined by the Equality Court and the question of 

remedy is pending before the Equality Court in terms whereof it ordered that 

the hearing in respect thereof ‘is postponed to a date which shall be arranged with the 
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parties’.  To do so would result in piecemeal litigation before different Courts on 

different elements of a single case.  Such a course is not in the interests of justice. 

12.2. The threshold of this Court for granting direct access has not been met with 

particular regard to the following: (a) it is an extraordinary procedure that ought to 

be followed only in exceptional circumstances; (b) persuasive and compelling reasons 

are required before this Court will exercise its discretion to grant direct access; 

(c) some pertinent considerations include the prospects of success, a caution 

against dealing with disputed facts on which evidence might be necessary and a 

further caution against this Court hearing cases without the benefit of the views 

of other courts having constitutional jurisdiction. 

12.3. The application for direct access is manifestly inconsistent with the well-

established dicta of this Court that: (a)  it is not ordinarily in the interests of 

justice for a court to sit as a court of first and last instance, in which matters are 

decided without there being any possibility of appealing against the decision 

given; (b) there is no doubt that more thorough, and therefore arguably better 

decisions are arrived at where many minds have considered a matter; (c) 

leapfrogging the High Court and the Supreme Court of Appeal is seldom 

desirable; (d) this Court benefits greatly from the well-reasoned judgments of 

those courts on matters that come before it. 

13. As regards the second alternative Order sought, viz, direct access to this Court to issue 

‘directions’ to the Equality Court to make a remedial order, it will be argued that the 

application falls to be dismissed because the Equality Court is presently seized with the 
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matter, as a result of which, a dismissal of this application has the natural consequence 

of the matter being remitted to the High Court for determination; and the independence 

of the judiciary does not (with respect) permit this Court to prescribe to the High Court 

the terms on which the matter falls to be heard by it in the absence of any finding of 

unconstitutionality.  

14. As regards the supervisory order in respect of the ‘National relief’, the relief must be 

refused because first, the Applicants’ acceptance of paragraph 2 of the merits order 

disentitles them to the supervisory relief; second, the supervisory relief is, in any event, 

inappropriate on these facts; and third, even if supervisory relief were appropriate, the 

Equality Court should oversee its implementation. 

15. As regards the supervisory order in respect of the ‘Western Cape relief’, the relief must be 

refused because a supervisory order overseen by this Court would be a disproportional 

response that is supplanted by the Applicants’ concession that SAPS has made strident 

advances in the right direction. 

F     AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE PLACED 

DURING ORAL ARGUMENT 

16. We will place particular reliance on the following: 

16.1. Minister of Health and Another v New Clicks South Africa (Pty) Ltd and Others 2006 

(2) SA 311 (CC).  

16.2. Bruce and Another v Fleecytex Johannesburg CC and Others 1998 (2) SA 1143 (CC). 
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16.3. Secretary of the Judicial Commission of Inquiry into Allegations of State Capture v Zuma 

and others (Helen Suzman Foundation as Amicus Curiae) 2021 (5) SA 1 (CC). 

16.4. Hekpoort Environmental Preservation Society and Another v Minister of Land Affairs and 

Others (CCT21/97) [1997] ZACC 13; 1997 (11) BCLR 1537; 1998 (1) SA 349 

(CC). 

16.5. Airports Company South Africa v Big Five Duty Free (Pty) Limited and Others 

(CCT257/17) [2018] ZACC 33; 2019 (2) BCLR 165 (CC); 2019 (5) SA 1 (CC). 

16.6. Mwelase and Others v Director-General for the Department of Rural Development and Land 

Reform and Another (CCT 232/18) [2019] ZACC 30; 2019 (11) BCLR 1358 (CC); 

2019 (6) SA 597 (CC). 

16.7. Black Sash Trust v Minister of Social Development 2017 (3) SA 335 (CC). 

16.8. Pheko and Others v Ekurhuleni Metropolitan Municipality and Others (No 3) 

(CCT19/11) [2016] ZACC 20; 2016 (10) BCLR 1308 (CC).  

16.9. Minister of Water and Environmental Affairs v Kloof Conservancy [2016] 1 All SA 676 

(SCA). 

RT WILLIAMS SC 

KARRISHA PILLAY SC 

UK NAIDOO 

R MATSALA 

Counsel for the First to Third Respondents 

Chambers, Cape Town 


