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I.
1.

INTRODUCTION
In South Africa, can there really be a meaningful overhaul of
methodology/formulae used by the South African Police Services in the
determination of the allocation of police human resources without an express
consideration of whether such overhaul adequately takes into account the
scourge of violence against women in our country?

2.

The Women’s Legal Centre Trust (‘WLC Trust’) emphatically answers the
above question in the negative and implores this Court to do the same.

3.

By the time this application reaches this Court for hearing, much of the
debate between the applicants and the first to third respondents (to whom,
for ease of reference, we will refer to as the respondents) on the merits will
have been greatly narrowed in light of the content of the answering affidavit
delivered on behalf of the respondents.

4.

The answering affidavit confirms that a process has already commenced for
the review of the Theoretical Human Resource Requirement (THRR) model.
It is also confirmed that after the draft revised THRR is approved by the
second respondent and circulated for public comment, a further analysis will
be undertaken to ensure the changes adequately respond to the findings of
the Equality Court.1

1

CC Bundle p 567: Respondents’ Answering Affidavit para 25; Annexure AA1.
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5.

The preamble to the draft revised THRR records that it is a response to the
Khayelitsha Commission of Inquiry and the Equality Court judgment to
which these proceedings relate. Regrettably, however, the draft revised
THRR contains no references to any acknowledgment on the part of the
respondents to address the scourge of violent crimes committed against
women.

6.

In the circumstances, and notwithstanding the narrowing of the issues in
these proceedings, the WLC persists with its request that the respondents
specifically consider whether sufficient weight is given to the proliferation
of violent crimes against women in the allocation of police resources.2

7.

It has been three years since the Equality Court handed down its judgment.
In that period, there has been an increased acknowledgment and emphasis
on the need to address violent crimes committed against women across
South Africa.

8.

In its answering papers in this Court, the WLC provided an overview of how
the rights of and discrimination experienced by women must play a role in
this Court’s determination of the issues. To this end, the WLC requested that
it be permitted to amplify the evidence presented in the Equality Court
insofar as it addresses the development of the State’s attitude to violent

2

CC Bundle pp 494-5: WLC Notice of Application prayer 2; CC Bundle p 502: WLC Answering Affidavit
paras 10-11.
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crimes committed against women and why, despite the acknowledgment by
the State that prevalence of such crimes has reached epidemic proportions,
it remains necessary to address the issue of indirect gender discrimination in
these proceedings.3
9.

In addition to apprising this Court with the recent developments relating to
the State’s recognition of violence against women ()?as a pandemic in our
Country, the WLC clarified the following concepts and terminology as used
by it:4
9.1

Discrimination based on gender and/or gender identity experienced
by women is complex and diverse as it is inextricably linked to other
identities and contexts that women navigate and which affect their
lives. Reference to women in this case must therefore ensure that
certain stigmas and prejudices of womanhood are dismantled and
responded to. To this end, reference to women/gender includes
women in all their diversity.

9.2

Gender based violence is violence directed against a person because
of their gender. Women, men, transgender persons, and gender
diverse persons all experience gender-based violence but the
majority of victims are women and girls.

3

CC Bundle p 502: WLC Answering Affidavit para 9.

4

WLC Answering Affidavit para 12.
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9.3

Article 1 of the Declaration on the Elimination of Violence against
Women Proclaimed by General Assembly resolution 48/104 of 20
December 1993 states that, for the purposes of the Declaration, the
term "violence against women" means any act of gender based
violence that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women, including threats of such
acts, coercion or arbitrary deprivation of liberty, whether occurring
in public or in private life.

9.4

Article 2 states that violence against women shall be understood to
encompass, but not be limited to, the following: (a) Physical, sexual
and psychological violence occurring in the family, including
battering, sexual abuse of female children in the household, dowryrelated violence, marital rape, female genital mutilation and other
traditional practices harmful to women, non-spousal violence and
violence related to exploitation; (b) Physical, sexual and
psychological violence occurring within the general community,
including rape, sexual abuse, sexual harassment and intimidation at
work, in educational institutions and elsewhere, trafficking in
women and forced prostitution; (c) Physical, sexual and
psychological violence perpetrated or condoned by the State,
wherever it occurs.

6

9.5

Many sectors and organisations use the term ‘violence against
women’ and ‘gender based violence’ interchangeably and ascribe the
same meaning to the terms. However, the term ‘gender based
violence’ is also used to more broadly include other forms of
violence which are specifically directed at marginalised and
vulnerable groups because of their gender (other than women), such
as gay men, or young boys/men who are targeted for forced
recruitment into fighting armed forces. It may include other forms of
gendered and sexualised violence, for example, based on sexual
identity.

9.6

The WLC, while recognising that violence perpetrated against any
group on the basis of gender is unacceptable, focusses its resources
and expertise on violence against women in all their diversity.

10. In the context of this matter, therefore, the WLC’s focus is on the
respondents’ resource allocation to address the nature and extent of crimes
committed specifically against women.
11.

In what follows, these submissions will deal with the following topics, in
turn:
11.1

In Part II, we discuss gender within the context of intersectional
discrimination based on poverty and race within the crime
prevention focus of the case;
7

11.2

In Part III we discuss the revised THRR and how it fails to consider
the need to address violence against women;

11.3

In Part VI we focus on the state’s obligations to prevent violence
against women in South Africa;

11.4

In Part V, we discuss the developments in the fight against violence
against women since the Equality Court judgment;

11.5

Part VI, we deal with the wider relief proposed and the additional
evidence adduced by the WLC.

II. GENDER WITHIN THE CONTEXT OF INTERSECTIONAL
DISCRIMINATION
12. A key submission of the WLC is that while the respondents allege that
factoring in race into the allocation of police resources cures the problem set
out by the Applicants, this unavoidably entails a consideration of gender as
a ground for discrimination.5
13. This is as a result of intersectionality- the connection of oppression,
discrimination and exclusion.
14. As set out in the WLC Answering Affidavit,6 the phenomena of
intersectionality has been acknowledged by this court in Mahlangu and

5

CC Bundle p 509: WLC Affidavit para 24.

6

CC Bundle p 509: WLC Affidavit para 26, page 509 of the record.
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Another v Minister of Labour and Another, where it was described as
“acknowledging that discrimination may impact on an individual in a
multiplicity of ways based on their position in society and the structural
dynamics at play”7 and that when there is discrimination on the intersecting
grounds of race, sex and gender, then “not only is the discrimination
presumptively unfair but the level of discrimination is aggravated”.8
15. In paragraph 85 of the same judgment, this Court directly acknowledges
gender and race in the intersectionality of discrimination by stating that:
“Intersectionality aims to evaluate how intersecting and overlapping forms
of oppression result in certain groups being subject to distinct and
compounded forms of discrimination, vulnerability and subordination. As
such, at times Black women may experience compounded forms of
discrimination as compared to Black men or White women. In other cases,
they may experience forms of discrimination and vulnerability that are
qualitatively different from both these groups. The power of an
intersectional approach lies in its capacity to shed light on the experiences
and vulnerabilities of certain groups that have been erased or rendered
invisible.”9 (emphasis added)

7

Mahlangu and Another v Minister of Labour and Another 2021 (2) SA 54 (CC) para 76.

8

Mahlangu para 73.

9

Mahlangu and Another v Minister of Labour and Another 2021 (2) SA 54 (CC) para 85.

9

16. In the context of intersectional discrimination, a revision of police resource
allocation, which seeks to address discrimination based only on poverty and
race, will undermine the pursuit of substantive equality10, if it ignores gender
(particularly violent crimes inflicted on victims on the basis of their gender)
as an additional ground of discrimination.11
17. While the THRR (including the revised version) seems to be a genderneutral method of applying police resources, the fact that it does not
recognize and address the systemic foundations of the prevalence of
violence against women, highlights its failure to achieve substantive equality
for Black women in South Africa.12
A.

Intersection between Poverty and Gender

18. In 2017, Statistics South Africa released a report titled ‘Poverty Trends in
South Africa: An Examination of absolute poverty between 2006 and
2015’13. The report noted that ‘women bear a disproportionate burden of
unemployment, constitute the majority of casual or contract workers,

10

See Minister of Constitutional Development and Another v South African Restructuring and Insolvency
Practitioners Association and Others, Justice Madlanga refers to Currie and De Waal who noted in comparing
formal equality and substantive equality that: “Substantive equality, on the other hand, requires an examination
of the actual social and economic conditions of groups and individuals in order to determine whether the
Constitution’s commitment to equality is being upheld”.
11

CC Bundle p 511: WLC Affidavit para 30.

12

CC Bundle p 512: WLC Affidavit para 35.

13

Available at http://www.statssa.gov.za/publications/Report-03-10-06/Report-03-10-062015.pdf accessed on 17
May 2021.
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generally occupy low-wage job positions, and are poorly represented in
senior and top management positions.’14
19. In the circumstances, any discrimination on the basis of poverty – as was
found by the Equality Court to exist – will necessarily affect women more
than it does men.
20. For SAPS to effectively carrying out its mandate, therefore, it must consider
the most vulnerable women - namely poor and Black women – when
determining how its resources may be deployed to efficiently and effectively
provide such services.
21. Moreover, in the context of informal settlements more generally, women are
more vulnerable to assault, robbery and sexual violence, often targeted on
their way to school, work, walking to and using toilet facilities, or in poorly
lit and bushy areas.
B.

Intersection between crime, race, poverty and gender

22. In its 2019 research brief titled ‘What Drives Violence in South Africa’, the
Centre for the Study of Violence and Reconciliation (CSVR) found that “[in]
South Africa’s patriarchal society, where men are generally expected to be
unconditionally powerful providers, not having the resources to play this
role creates the conditions for violence. Poverty increases the likelihood of

14

Ibid at pp 41.

11

being both a perpetrator and a victim of gender-based violence, and
especially intimate partner violence”.15
23. This gendered aspect to contact crimes was also recently recognised by this
Court in Tshabalala v The State; Ntuli v The State where it was found that:
“Violent crimes like rape and abuse of women in our society have not
abated. Courts across the country are dealing with instances of rape and
abuse of women and children on a daily basis. The media is in general
replete with gruesome stories of rape and child abuse on a daily basis.
Hardly a day passes without any incident of gender-based violence being
reported. This scourge has reached alarming proportions.”16
24. The concurring judgment of Khampepe J also expressly recognised the
intersection of crime, race and poverty by acknowledging that:
“Rape is a scourge that affects women of all races, classes and sexual
orientations, but we know that in South Africa rape has a pernicious effect
on black women specifically. To erase the racial element in this epidemic is
to erase the experiences of the women of that horrendous night. This
“intersectional erasure” is a rhetorical gesture that not only negates the
lived experience of women at these intersections of oppressed identities but

15

CC Bundle pp 516-7: WLC Affidavit para 49 and the work cited there: ‘What Drives Violence in South Africa’,
Centre for the Study of Violence and Reconciliation’s (CSVR) 2019 at page 3.
16

Tshabalala v The State; Ntuli v The State [2019] ZACC 48 (11 December 2019) para 61.
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also means that our response to the crisis will always be deficient and
under-inclusive. Speaking of rape on these terms is not a preoccupation
with personal identity but an analysis of the ways in which power impacts
particular women.”17
25. This case presents this Court – and the State – with an opportunity to be
more efficient and more inclusive in addressing the allocation of police
resources in areas where women’s safety is constantly at high risk.
III. THE REVISED THRR
26. The respondents rely on the revised THRR as one of their justifications as
to why this Court should not entertain the relief sought by the applicants.
While it is so that the revised THRR goes a long way to addressing the
findings of the Khayelitsha Commission and the Equality Court, it does not
address what we submit is an important question which remains for this
Court to determine: i.e., whether the respondents must consider the scourge
of violence against women in South Africa in its revision of the THRR.
27. For the reasons listed immediately below, we submit that the THRR does
not address the issue of violence against women. Then, in the sections which
follow, we argue why this Court should direct the respondents to take into

17

Tshabalala v The State; Ntuli v The State [2019] ZACC 48 (11 December 2019) at footnote 38.
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account the issue of violence against women when it further considers the
revision of the THRR.
27.1

Given that women make up approximately 50% of the population,
this means that half of the population in any given geographical area
is either advantaged or disadvantaged by the unfair use of a system
which determines the allocation of police resources.

27.2

Any plan that is developed and implemented by SAPS must consider
the specific policing needs of crimes committed against women.
Particular crime types need interventions, with specific resources
allocated to effectively address those challenges.

27.3

By not directly addressing these flaws, the policing of gender-based
crimes is unlikely to improve and will continue to negatively impact
Black, poor women living in areas such as Khayelitsha.

27.4

The WLC’s concern is the absence of any recognition of the need for
specialised services to police gender-based crime. While murder and
robbery are specifically mentioned18, no reference is made to the
crimes of rape, sexual assault, and violence in a domestic context.

27.5

Any plan to addresses the relief ordered by this court to cure the
defects in the THRR must address the crimes (sexual and domestic

18

CC Bundle pp 639-44, 647-50: Revised TRR pp 20-25, 28-31.
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violence) which disproportionally affect women. To effectively do
this, both reactive and proactive policing resources need to be
allocated to gender specific crimes.
28. We submit a far more detailed plan is required, taking into consideration the
particular needs of women in poor areas who face the threat of crime, and in
particular sexual and domestic crime, at a far higher level than women who
live in wealthier areas. This is largely due to structural inequalities such as
housing, sanitation, lighting, transport, and access to police stations. Women
face the same threats of violent crime as men in poor communities but in
addition, as stated above, are additionally vulnerable to sexual and domestic
violence. To ignore this reality in the consideration and allocation of police
resources results in the vital services needed to address these offences being
denied to those who most need it.
IV.

THE STATE’S OBLIGATIONS TO PREVENT VIOLENCE

AGAINST WOMEN
29. More than twenty years ago this Court confirmed in Carmichele that:
“The police is one of the primary agencies of the State responsible for the
protection of the public in general and women and children in particular

15

against the invasion of their fundamental rights by perpetrators of violent
crime.”19
30. Twenty years on, the unfortunate reality is that this Court can take (and has
taken) judicial notice of the fact that violence against women is so pervasive
in our country that it has been given the status of a pandemic.20
31. The opening paragraph in Tshabala recognises that women are entitled and
have a legitimate claim ‘to walk peacefully on the streets, to enjoy their
shopping and their entertainment, to go and come from work, and to enjoy
the peace and tranquillity of their homes without the fear, the apprehension
and the insecurity which constantly diminishes the quality and enjoyment of
their lives’21.
32. In Baloyi, too, this Court dealt head on with the State’s obligation to confront
violence against women. At paragraph 12 of the judgment this Court
emphasized the right to substantive equality in the context of domestic
violence as follows:
“[12] … domestic violence compels constitutional concern in yet another
important respect. To the extent that it is systemic, pervasive and
overwhelmingly gender-specific, domestic violence both reflects and

19

Carmichele v Minister of Safety and Security 2001(4) SA 938 (CC) at para 62.

20

See for example Tshabalala v The State; Ntuli v The State [2019] ZACC 48 (11 December 2019) paras 31 and
63
21

Tshabalala v The State; Ntuli v The State [2019] ZACC 48 (11 December 2019) para 1
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reinforces patriarchal domination, and does so in a particularly brutal form.
As Joanne Fedler points out:
“Intrafamily offences include arson, assault, assault with intent to do
grievous bodily harm, threats to do bodily injury, obstructing justice,
cruelty to children, incest, kidnapping, murder, culpable homicide,
rape, forced prostitution, unlawful entry on to property, malicious
damage to property, stalking, theft, robbery, unlawful possession of a
firearm, involuntary sodomy, extortion, blackmail and sexual
assault.”
The non-sexist society promised in the foundational clauses of the
Constitution, and the right to equality and non-discrimination guaranteed
by section 9, are undermined when spouse-batterers enjoy impunity. In the
words of White J in United States v Dixon et al:
“Realisation of the scope of domestic violence . . . ‘the single largest
cause of injury to women,’ . . . has come with difficulty, and it has
come late.”
The ineffectiveness of the criminal justice system in addressing family
violence intensifies the subordination and helplessness of the victims. This
also sends an unmistakable message to the whole of society that the daily
trauma of vast numbers of women counts for little. The terrorisation of the
individual victims is thus compounded by a sense that domestic violence is
17

inevitable. Patterns of systemic sexist behaviour are normalised rather than
combatted. Yet it is precisely the function of constitutional protection to
convert misfortune to be endured into injustice to be remedied.””22
33. Further, a 2016 report by Shukumisa23, revealed a widespread lack of victim
friendliness by insensitive emergency medical staff and police officers at the
Thuthuzela Care Centres (“TCC’s”). Similarly, the Special Rapporteur on
Violence Against Women24 (the Special Rapporteur) also identified that
many victims lack easy access to police stations25.
34. It is therefore clear that addressing and combatting the pervasive violence
against women, requires a qualitative – and not merely a quantitative –
approach to the allocation of police resources.
35. In what follows we discuss some of the sources of the State’s obligation to
protect women.26 We submit, when read together, these sources impose a
duty on the State to ensure enjoyment by women of fundamental rights and
freedoms and to take positive, reasonable and appropriate measures to
prevent violations of those rights.

22

Baloyi para 12.

23

Shukumisa (2016): Thuthuzela Care Centres Compliance Audit and Gap Analysis
http://shukumisa.org.za/wp-content/uploads/2018/02/PA00MQJ6-1.pdf.
24

‘Report of the Special Rapporteur on Violence Against Women, its causes and consequences on her mission
to South Africa’ UN A/HRC/32/42/Add.2 14 June 2016.
25

CC Bundle p 537: WLC Affidavit para 111: ‘Report of the Special Rapporteur on Violence Against Women,
its causes and consequences on her mission to South Africa’ UN A/HRC/32/42/Add.2 14 June 2016 at pp 16.
26

See CC Bundle pp 518-34: WLC Answering Affdiavit pars 54-103 for a fuller discussion on the State’s
obligations to prevent violence against women
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36. The sources of the State’s obligations, as discussed below, must also be
viewed in light the constitutional rights to have one’s dignity protected
(section 10), to be free from all forms of violence (section 12(1)) and to
freedom of movement (section 21(1)). While it is true that these rights apply
equally to everyone, due to the reality (and the fear instilled in women as a
result) of the scourge of violence committed against women on a daily basis,
women do not enjoy these rights in the same way as their male counterparts.
A special effort, must therefore, be made to achieve the equal enjoyment of
these rights for women.
A.

International law obligations

37. The Constitutional Court has recognised South Africa’s international law
duty to ensure the enjoyment by women of fundamental rights and freedoms
and to take reasonable and appropriate measures to prevent a violation of
those rights.27
1.

Convention on the Elimination of All Forms of Discrimination Against
Women

38. The Convention on the Elimination of All Forms of Discrimination Against
Women (“CEDAW”) has been described as the definitive international legal

27

S v Baloyi and Others (CCT29/99) [1999] ZACC 19; 2000 (1) BCLR 86 ; 2000 (2) SA 425 (CC) (3 December
1999 para 13; Carmichele at para 62; Van Eeden v Minister of Safety and Security 2003 (1) SA 389 (SCA) para
15.
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instrument requiring respect for and observance of the human rights of
women.28 It is said to be “universal in reach, comprehensive in scope and
legally binding in character”.29
39. CEDAW itself contains no less than six articles that indirectly relate to
violence against women.30 General Recommendation No. 1931 explicitly
states that the general prohibition of gender discrimination includes
“gender-based violence, that is, violence that is directed against a woman
because she is a woman or that affects women disproportionately”.32
40. General Recommendation No. 19 further recommends that in order to fulfil
their duties under the Convention, states must take all measures necessary
to provide effective protection to women, including comprehensive legal,
preventative, and other measures.33
2.

African Charter on the Rights of Women

41. Article 3 of the African Charter on the Rights of Women guarantees that
every woman shall have the right to dignity inherent in a human being and
to the recognition and protection of her human and legal rights and requires

28

Kathree F ‘Convention on the Elimination of all forms of discrimination against women’ SAJHR (1995) 421 at
421.
29

Cook R ‘Reservations to the Convention on the Elimination of All Forms of Discrimination Against Women’
(1990) 30 Virginia Journal of International Law 643 at 643.
30

Articles 2,3,6,11,12 and 16.

31

U.N. Doc. HRI/GEN/1/Rev.1 at 84 (1994).

32

Para 6.

33

Para 24 (t).
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state parties to “adopt and implement appropriate measures to ensure the
protection of every woman’s right to respect for her dignity and protection
of women from all forms of violence, particularly sexual and verbal
violence.”
42. Article 4 states that "[e]very woman shall be entitled to respect for her life
and the integrity and security of her person” and article 4(2) obliges the state
to “enact and enforce laws to prohibit all forms of violence against women
including unwanted or forced sex whether the violence takes place in private
or public”.34
43. In the event of violation of women’s rights in this Protocol, Article 25
provides that parties “undertake to provide for appropriate remedies to any
woman whose rights or freedoms, have been violated and ensure that such
remedies are determined by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by law.’”
3.

SADC Protocol on Gender and Development

44. Part six of the SADC Protocol on Gender and Development35 addresses
gender based violence and it creates an obligation on state parties to enact
and enforce legislation prohibiting all forms of gender based violence.36

34

Article 4 (a).

35

South Africa has signed but not yet ratified the SADC Protocol on Gender and Development.

36

Article 1 of SADC Protocol on Gender and Development.
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B.

Domestic legislation

45. The preamble of the Criminal Law (Sexual Offences and Related Matters)
Amendment Act 32 of 2017 recognises the prevalence of sexual offences in
South Africa and the vulnerability of women and children in particular to
these offences. It acknowledges South Africa’s international and
constitutional obligations, including the right to equality, the right to
privacy, the right to dignity, the right to freedom and security of the person,
which incorporates the right to be free from all forms of violence from either
public or private sources, and the rights of children and other vulnerable
persons to have their best interests considered of paramount importance.
Section 2 of the Act commits to affording complainants of sexual offences
the maximum and least traumatising protection that the law can provide.
46. The preamble to the Domestic Violence Act 116 of 1998 recognises
domestic violence as a serious social evil, the high incidence of domestic
violence in South Africa and that the victims of domestic violence are among
the most vulnerable in society. The purpose of the Act is to afford victims
of domestic violence the maximum protection from domestic abuse that the
law can provide.
47. Of significance, both Acts seek to “introduce measures which seek to enable
the relevant organs of state to give full effect to the provisions of this Act”.
The legislation crafted specifically to address the high levels of violence
22

against women in South Africa provide the legal obligations on the state to
introduce measures, such as sufficient resources, to enable state organs like
SAPS to implement and give effect to the objects of these Acts.37
C.

South African Policy Frameworks to address crime

National Crime Prevention Strategy38
48. The National Crime Prevention Strategy, which was adopted in 1996, came
about due to the following conditions: high levels of violent crime leading
to injury, loss of life, possessions and livelihood, resulting in the deprivation
of citizens’ rights and dignity, and in citizens experiencing the inhibiting
consequences of crime and fear of crime.
49. A shift of emphasis was required in order to move from reactive ‘crime
control’ towards ‘crime prevention’. It cited gender violence and crimes
against children as being highly prevalent and having a profoundly negative
impact on the rights and well-being of women and children. It also cited the
establishment of specialised police units to investigate crimes against
children and the creation of victim aid centres offering interdisciplinary
services, as interventions that were already in progress.

37

CC Bundle p 524: WLC Affidavit para 75.

38

CC Bundle p 525 : WLC Affidavit paras 76-77 ; Josias Expert Affidavit 5 : 497-500 : 15-23. The number
before the first colon is the volume. The number/s after the first colon is/are the page/s. The number after the
second colon, if any, is/are the paragraph/s
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White Paper on Safety and Security39
50. The Minister of Safety and Security noted that the focus of the White Paper
on Safety and Security is limited to areas which will have maximum impact
in improving the quality of service to the public. It advocates a dual approach
to safety and security: effective and efficient law enforcement and the
provision of crime prevention programmes.
51. In order to ensure greater accountability for improved service delivery, the
White Paper promotes policy formulation to remain the responsibility of
government, and policy implementation to remain the responsibility of
police. The institutional reform outlined in the White Paper requires the
development of human resources.
Victim Empowerment Programme40
52. The National Victim Empowerment Programme was adopted in 1999. It
recognised the varying needs of victims of crime depending on who they are
and the nature of the crime. Additionally, it recognised that the role of SAPS
includes attending to the reporting and investigation of crime scenes, and the
investigation of crime through Detective Services and other specialist units.
A number of target groups are prioritised in terms of the programme,
including victims of domestic violence, and victims of sexual assaults and

39

CC Bundle p 526 : WLC Affidavit paras 79-9 ; Josias Expert Affidavit 5-6 : 500-1 : 24.

40

CC Bundle p 526 : WLC Affidavit para 80 ; Josias Expert Affidavit 6 : 501-2 : 25-28.
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rape. The National Policy Guidelines for Victim Empowerment places a
number of duties upon SAPS, including professional and sensitive treatment
of victims and witnesses, informing victims of their rights, taking statements
in private, referral of victims to support systems, and providing victims with
feedback regarding the status of their case.
The Thuthuzela Care Centres41
53. In 2000 Cabinet instructed the Heads of the Departments of Social
Development and Health to develop the Anti Rape Strategy as a response to
the alarming rape statistics. In 2002 this process was transferred to the
Department of Justice and Constitutional Development.
54. The Interdepartmental Management Team (IDMT) was formed under the
leadership of the Department of Justice and Constitutional Development and
comprised of representatives of the following national departments: Justice
and Constitutional Development (as it then was), Health, Social
Development, Safety and Security (as it then was), Correctional Services (as
it then was), Education Treasury and Government Communication and
Information System (GCIS).

41

CC Bundle pp 529-30: WLC Affidavit paras 87-94.
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55. As one of the initiatives to address rape care management the IDMT
developed the Thuthuzela Centre model. In isiXhosa Thuthuzela means “to
comfort”.
56. The Thuthuzela Centre model represents a radical approach to rape care
management, with its intended strength being a multi-disciplinary model
comprising of several government and non - governmental partners
providing the necessary services
57. The aim of the Thuthuzela Care Centre is to provide survivors of sexual
offences with immediate medical care, reduce secondary trauma for the
survivor, improve perpetrator conviction rates and reduce turnaround time
for finalising cases.
58. The Thuthuzela Centre model aims to work in such a manner that survivors
of sexual offences in its various forms are able to receive specialised care
from police officers who record their statements, collect exhibits, and follow
up on initial investigation leads.
59. It is important to stress that the model can work well if there is full and
complete commitment and participation by all stakeholders, including the
SAPS. Unfortunately, to date, this is largely not the case.
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60. The current operation and roll-out of TCC’s nationally requires the
continued commitment and involvement of SAPS, including the allocation
of adequate resources.
Victim Empowerment Services in SAPS42
61. In a document called ‘Victim Empowerment Service in the SAPS’43, SAPS
acknowledges that it is responsible for ensuring victims of crime, especially
sexual offences and other serious and violent crimes, are provided with a
victim-friendly service. SAPS describes victim-friendly service as service
that protects the dignity and rights of victims, empowers victims, and
ensures that they are not subjected to secondary victimization by inefficient
members of the criminal justice system. The four elements of victim
empowerment are listed as: emotional and practical support, providing
information, and referral to professional support services.
Specialisation of Services for Victims of Sexual Offences – Draft Policy
Department of Justice and Constitutional Development44
62. This policy, while led by the DOJ&CD, is the product of an inter-sectoral
team, including SAPS. The policy recognises that the police play an
essential role in the gathering of evidence in sexual offences matters, and

42

CC Bundle p 531: WLC Affidavit para 531.

43

https://www.saps.gov.za/resource_centre/women_children/amended_victim_empo_service.pdf.

44

CC Bundle pp 533-4: WLC Affidavit paras 101-3.
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that the investigation of matters determines whether a case will be
prosecuted or not. It goes further in stating that there is evidence that
specialised units are more responsible and effective in dealing with cases of
sexual violence and ‘their establishment facilitates the development of
expertise in the area which may result in an increase in the number of cases
investigated....’45
63. The policy dictates the details of specialisation of services by special
investigating units in SAPS. These include dedicated units for investigating
sexual offences units, specialised training, victim-friendly facilities,
effective resources to perform their functions, namely access to vehicles,
computers, offices and telephones46.
64. This policy is another indication of the knowledge and commitment of SAPS
to the need of specialised SAPS units and the concomitant need to
adequately resource them.
SAPS commitments
65. In addition to the Government’s responses referred to above, SAPS itself
has, on paper, committed to addressing the scourge of violence against
women our Country. These include:

45

Specialisation of Services for Victims of Sexual Offences – Draft Policy Department of Justice and
Constitutional Development at pp 5.
46

Ibid at pp 10.
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65.1

The SAPS National Instruction 3/2008 on Sexual Offences
published in August 2008 in accordance with section 66(1) of the
Criminal Law (Sexual Offences and Related Matters) Amendment
Act, 2007 (Act No. 32 of 2007). The purpose of the National
Instruction is to ensure that members of SAPS render a professional
service to victims of sexual offences when investigating such
offences. The National Instruction sets out the procedure to be
followed by, and the obligations of, members of SAPS when
handling sexual offences cases. These include victim assistance,
steps to be taken to safeguard a crime scene, execution of an order
for HIV testing of an offender, preventing contamination of exhibits,
taking in-depth statements from victims, and assisting victims during
court proceedings.47

65.2

The NPF Management of Sexual Offence Matters was first tabled in
Parliament in June 2011, and the amended edition gazetted in June
2012. It was adopted in terms of section 62 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act 32 of 2007
(“SORMA”) to ensure a uniform and coordinated approach by all

47

CC Bundle p 531: WLC Affidavit para 96.
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government departments and institutions dealing with matters
relating to sexual offences.48
V.

THE

WLC’S

ADDITIONAL

EVIDENCE

RELATING

TO

DEVELOPMENTS IN GENDER BASED VIOLENCE SINCE
EQUALITY COURT JUDGMENT
66. The WLC’s affidavit in this court discusses the statistics of violence against
women up until 2020. These include the 2019/2020 Victims of Crime
Survey49 which revealed there were no significant changes in the prevalence
of sexual offences over the period from 2015 to 2020.50 The survey also
cautions that only 6 out of 10 households that experienced sexual offences
reported them to the police.51 For the period 2019/2020 the number of
victims of sexual offences increased by 5 000 from the previous year – an
almost 20% increase.52 Regrettably, the survey also indicates that the
sample size was too small to calculate disaggregated estimates53 – though
we submit it is safe to assume that the vast majority of victims were female.

48

CC Bundle p 533: WLC Affidavit para 97-100.

49

CC Bundle p 535: WLC Affidavit paras 106.
http://www.statssa.gov.za/publications/P0341/P03412019.pdf at pp 10.

50
51

http://www.statssa.gov.za/publications/P0341/P03412019.pdf at pp 26.

52

http://www.statssa.gov.za/publications/P0341/P03412019.pdf at pp 28.

53

http://www.statssa.gov.za/publications/P0341/P03412019.pdf at pp 37.
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67.

Even more disturbing are the crime statistics released by the First
Respondent for the first and second quarters of 2021.54 For the first quarter,
the number of reported cases of rape across the country increased by 72.4%
from the previous year55; and in the second quarter, the number of reported
cases of rape across the country increased by 7.1% from the previous year.
For ease of reference, the relevant extracts from the statistics published by
the First Respondent are attached hereto Q1 and Q2, respectively.

68.

Based on the above statistical information and the acknowledgement by the
State that violence against women is a pandemic in our country, it is
imperative that any consideration of the allocation of police resources must
take into account the prevalence of such crimes within a particular precinct.

69.

On 11 March 2020 the Department of Justice published The National
Strategic Plan on Gender Based Violence and Femicide56 (the Strategic
Plan). The Strategic Plan not only shows a clear acknowledgement by the
State that violence against women has reached unacceptable proportions in
our country, but that there is an unequivocal and unavoidable obligation on
the State, including SAPS, to take steps to combat the problem.

54

Available at https://www.saps.gov.za/services/crimestats.php accessed on 1 December 2021.

55

However, when compared to previous years, it may be that less victims reported rape as a result of the very
stringent covid-19 restrictions that were in place at the time.
56

The National Strategic Plan on Gender Based Violence and Femicide 11 March 2020 (available at
https://www.justice.gov.za/vg/gbv/STRATEGIC PLAN-GBVF-FINAL-DOC-04-05.pdf).
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70.

The purpose of the Strategic Plan is ‘to provide for a multi-sectoral,
coherent strategic policy and programming framework to ensure a
coordinated national response to the crisis of gender-based violence and
femicide by the government of South Africa and the country as a whole’.57

71.

The Strategic Plan specifically anticipates that government departments will
align related outputs within a five-year period.58 This objective has direct
implications for SAPS’ allocation of resources to effectively police genderbased crimes and the manner and method by which they do so.

72.

The following significant findings emerge from the Strategic Plan:
72.1

Numerous prevalence studies since 1998 from different settings and
populations confirm that GBV is highly prevalent and endemic in
South Africa with physical violence being the most common form of
GBV reported59;

72.2

More than one in three women have experienced physical and/or
sexual violence at the hands of an intimate partner60;

57

CC Bundle p 539: WLC Affidavit paras 118; Strategic Plan at pp16.

58

Strategic Plan at pp 21.

59

Strategic Plan at pp 24.
Strategic Plan at pp 25.

60
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72.3

Due to underreporting, the true number of sexual offences is
significantly higher than what is reported to the police.61 The extent
of underreporting is also canvassed by the Special Rapporteur62;

72.4

Only 8.6% of reported rapes result in a conviction63;

72.5

Almost half of sexual offence complainants are children64; and

72.6

The true impact of violence against women extends to compromising
women’s sexual and reproductive health, mental health, social wellbeing, productivity, mobility and capacity of survivors to live
healthy and fulfilling lives.65 Violence against women is, therefore,
a barrier to the achievement of substantive equality for women as
envisaged by our Constitution.

73.

The State (through the Strategic Plan) also acknowledged that the social
context of violence against women is rooted in historical apartheid policies66
and that poverty and gender based violence are mutually reinforcing with
poverty increasing women’s risk of experiencing violence and that such
violence increases the risk for poverty.67

61

Strategic Plan at pp 26.
CC Bundle p 536: WLC Affidavit paras 110; ‘Report of the Special Rapporteur on Violence Against Women,
its causes and consequences on her mission to South Africa’ UN A/HRC/32/42/Add.2 14 June 2016.
62

63

Strategic Plan at pp 31.
Strategic Plan at pp 26.
65
Strategic Plan at pp 28.
66
Strategic Plan at pp 24.
67
Strategic Plan at pp 29.
64
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74.

We submit it is, therefore, inherently irrational for the State not to prioritise
the allocation of police resources with a view to redressing the patterns
created during the unjust apartheid regime. The irrationality was, in fact,
conceded by SAPS and confirmed by the Khayelitsha Commission and
conceded by SAPS.68 What has not been conceded is that the scourge of
violence against women in South Africa is another instance of the legacy of
the apartheid regime which requires urgent attention.

75.

The irrationality of the allocation of police resources is amplified all the
more by the Strategic Plan which highlights, on the one hand, the various
legal frameworks that have been put in place to promote and enforce gender
equality; but juxtaposes, on the other hand, the lack of effective
implementation of those laws.69

76.

As set out in the WLC’s affidavit in this Court70, SAPS is a signatory to the
Strategic Plan. As will be discussed below, the Strategic Plan includes
numerous performance areas and activities to which SAPS has committed.
All those activities have budget implications and require the adaptation of
the THRR in terms of which the budget allocation must be made. All
departments have indicated that a necessary reprioritisation of budgets was
required for them to comply with the Strategic Plan (as well as the

68

Founding Affidavit 1: 26: 51-53.

69

Strategic Plan at pp 32.
CC Bundle p 539: WLC Affidavit para 116.
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Emergency Response Action Plan that was implemented in late 2019 for six
months).
77.

The Strategic Plan centres around six pillars: (1) Accountability,
Coordination and Leadership; (2) Prevention and Rebuilding the Social
Cohesion; (3) Justice, Safety and Protection; (4) Response, Care and Support
and Healing; (5) Economic Power; and (6) Research and Information
Management.

78.

Relevant for present purposes are the 3rd and 4th pillars which require police
intervention.71

79.

Pillar 3 aims to achieve the following in the next five years72:
79.1

All GBV survivors must be able to access efficient and sensitive
criminal justice that is quick, accessible, responsive and genderinclusive;

79.2

Strengthened capacity within the Criminal Justice System (CJS) to
address all impunity, effectively respond to femicide and facilitate
justice for GBV survivors;

79.3

Amended legislation related to GBV areas that build on legislative
reforms initiated under the Emergency Response Action Plan.

71

Strategic Plan. at pp 18 – 19.

72

Strategic Plan at pp 48.

35

80.

The ‘key activities’ detailed under pillar 373 reveals the commitments that
SAPS have made (on paper) to implement the Strategic Plan.

81.

Further, one of the primary goals of pillar 3 is that ‘GBV’ survivors have
access to efficient and sensitive criminal justice that is quick, accessible,
responsive and gender-inclusive.74

82.

The Strategic Plan unequivocally identifies the following focus areas for
SAPS:
82.1

firstly, resourcing of infrastructure and human capacity to facilitate
effective service

delivery

– including detective, forensic,

investigation and prosecution at FCS (Family Violence, Child
Protection, and Sexual Offences) units, Thuthuzela Care Centres and
Sexual Offences Courts; and
82.2
83.

secondly, clearing of the backlog of cases related to GBV’.75

SAPS are identified as a lead department for these focus areas, which is a
clear indicator of SAPS’ legal obligations towards victims of gendered
offences, and the need to allocate sufficient resources to ensure effective
implementation.76

73

Strategic Plan at pp 72.

74

Strategic Plan at pp 18.

75

Strategic Plan at pp72.

76

CC Bundle p 539: WLC Affidavit para 116.
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84.

Pillar 4 of the Strategic Plan, dealing with Response, Care, Support and
Healing, requires police officers and stations to be capacitated and supported
to provide victim friendly support services to victims.77

85.

The plan aimed at achieving pillar 4 is a Ministerial Six Point Plan, and
requires (a) police officials to be trained, (b) development and
implementation of a policy to reduce barriers to the reporting of domestic
violence

and

sexual

offences,

and

that

(c)

development

and

institutionalisation of a policy to investigate and manage serial rape and
serial murder.78
86. It also requires operational research to be conducted to better understand the
drivers of secondary victimisation and to develop appropriate responses
thereto. The output linked to this outcome is the development of a policy in
SAPS informed by research on secondary victimisation.
87.

It would, therefore, make no sense at all to reconsider the THRR without
reference to whether sufficient weight is given to the proliferation of violent
crimes against women in the allocation of police resources.

77

Strategic Plan at pp 74- 75.

78

Strategic Plan at pp 100.
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88.

Continued reliance on the current or revised THRR will see women in poor
and Black areas receive disproportionately less resources despite being more
at risk of violent crimes.

VI. THE

BROADER

RELIEF

AND

ADDITIONAL

EVIDENCE

PROPOSED BY THE WLC
A.

Broader Relief

89. Although the Applicants have focused their case on violent crimes,
generally, and discrimination on the basis of poverty and race, it is not
insignificant that these very proceedings were precipitated by the violent
murders of three women, Lorna Mlofana (who was also raped before being
murdered), Nandipha Makeke and Zoliswa Nkonyana.79
90. The deponent to the founding affidavit also confirms that
90.1

the initial complaint to the Premier of the Western Cape, which led
to the Khayelitsha Commission, ‘highlighted the routine manner in
which the rights of community members were violated and the
impact of high crime rates on residents, particularly children and
women’;80 and

79

CC Bundle p 19: Founding Affidavit para 22

80

CC Bundle p 19: Founding Affidavit para 24
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90.2

the evidence before the commission revealed that ‘… particularly
children, women and other vulnerable members of the community –
fall victim to violent crime while performing daily activities such as
collecting water or using the toilet’.81

91. The WLC fully aligns itself with the relief sought by the applicants but
proposes some adjustments/additions to the relief proposed by the applicants
specifically in light of the gender considerations discussed above.
92. As confirmed in the High Court judgment, the WLC’s evidence and
submissions in the High Court similarly focused how and why the allocation
of police resources results in unfair discriminates on the basis of gender. To
this end, the High Court reflected:
‘[92] Central to the amicus' submission is that women and girls in South
Africa suffer many intersecting forms of disadvantage. In this respect the
amicus drew the Court's attention that SAPS has committed itself to
providing resources to address the high levels of violence against women
through legislation and policies the evidence that was placed before the
Khayelitsha Commission and before this Court show that this undertaking
has not been met…’

81

CC Bundle p 21: Founding Affidavit Founding Affidavit para 27
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93. Regrettably, however, the High Court downplayed the importance of this
evidence by finding:
‘While the focus of the amicus was to highlight the inadequacies of the SAPS'
efforts to combat gender violence, in general, and in the community of
Khayelitsha which is highly appreciated by this Court the unfair
discrimination challenged in this proceedings on the basis of race and
poverty and not gender.’
94. In the circumstances, and although the WLC has been joined as a respondent
in these proceedings, it remains necessary to set out the legal position as to
why, based on evidence and submissions by an amicus, a court may (and in
some cases should) extend the relief it grants beyond that which is sought
by the parties to the litigation.
95. Budlender provides a useful excursus on how the role of amici curiae has
developed in our post-constitutional jurisprudence.82 Unlike the traditional
position where an amicus does not represent a particular interest or point of
view, an amici curiae in the constitutional order is often ‘a non-party [that]
requests the right to intervene so that it might advance a particular legal
position which it has itself chosen.’ One of the justifications for this

82

Geoff Budlender 'Amicus Curiae' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M Bishop
(eds) Constitutional Law of South Africa (2nd Edition, OS, 07-06) Chapter 8.
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approach is because constitutional litigation often affects a range of people
and interests that go beyond those of the parties already before the Court.83
96. There would be little point in permitting an amicus to take a position distinct
from the parties before court if the court, itself, was then hamstrung to only
consider the relief in the terms prayed for by the parties to the litigation.
97. That an amicus, in appropriate circumstances, may broaden the issues raised
by the parties in constitutional litigation is also not unprecedented. In
Grootboom84 this Court considered an additional ground of attack, raised by
the amici before it, and, in fact, granted the relief based on the additional
ground of attack.
98. This Court’s wide powers to grant just and equitable relief has been
discussed in the heads of arguments submitted on behalf of the applicants.85
We submit those principles are equally applicable to whether this Court may
grant relief that is wider than that sought by the applicants before the court.
99. In the circumstances, the WLC asks this Court to direct the respondents,
when revising the THRR, to take into consideration the specific resources

83

Budlender supra note 82 at pp 1.

84

Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) [2000] ZACC
19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October 2000) paras 18, 96 & 99; See also the discussion in
Budlender supra note 82 at pp 5-6.
85

Applicant’s HoA: paras 33, 46, 48.
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required to police gendered crimes including sexual offences, domestic
violence, intimate partner violence and femicide.
100. Further, as the relief suggests, the plan must address the most serious
disparities which must include consideration of the resources allocated to
both specialist units, such as the FCS units dealing with sexual offences, as
well as station based resources to specifically address domestic violence,
femicide and other crimes that target women in their diversity.
101. The WLC therefore proposes a fifth consideration, in addition to the four
listed by the applicants, that brings the prevalence of violent crimes
committed against women to the forefront of the inquiry:
2.2.5. Whether sufficient weight is given to the proliferation of violent crimes
against women in the allocation of police resources.
102. To the extent that this Court is of a mind to appoint a panel of experts to
monitor the respondents’ compliance with its orders, the WLC further
proposes that the panel should include at least one individual who has
expertise in the area of violence against women.86
B.

Additional Evidence

103. The WLC’s proposed additional evidence is at paragraphs 105 to 132 of
WLC’s answering affidavit and contains recent statistics and reports relating

86

CC Bundle p 548: WLC Affidavit paras 148-149.
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to violence against women and emphasises the State’s own commitment to
addressing the prevalence thereof.
104. We respectfully submit that this court’s dicta in Children's Institute v
Presiding Officer of the Children's Court, District of Krugersdorp and
Others87 that “amici play an important role first, by ensuring that courts
consider a wide range of options and are well informed and second, by
increasing access to the courts by creating space for interested non-parties
to provide input on important public interest matters, particularly those
relating to constitutional issues”, 88 lends support to the WLC’s request to
adduce this further evidence.
105. Although the WLC has been joined as a respondent before this Court, it was
admitted as an amicus before the Equality Court and its participation before
this Court is not dissimilar to that in the Equality Court.
106. In Children’s Court, this Court also stressed that “in public interest
matters…allowing an amicus to adduce evidence best promotes the spirit,
purport and objects of the Bill of Rights. Therefore, the correct
interpretation of Rule 16A must be one that allows courts to consider
evidence from amici where to do so would promote the interests of justice”.89

87

Children's Institute v Presiding Officer of the Children's Court, District of Krugersdorp and Others 2013 (2)
SA 620 (CC).
88

Children's Institute para 26.

89

Children's Institute para 27.
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107. This Court has also recognised that amici curiae can play a critical role in
dealing with constitutional issues:
“Amici curiae have made and continue to make an invaluable contribution
to this court's jurisprudence. Most, if not all, constitutional matters present
issues, the resolution of which will invariably have an impact beyond the
parties directly litigating before the court. Constitutional litigation by its
very nature requires the determination of issues squarely in the public
interest, and insofar as amici introduce additional, new and relevant
perspectives, leading to more nuanced judicial decisions, their participation
in litigation is to be welcomed and encouraged.”90
108. We submit the considerations above apply in the present matter and that the
amplification of the evidence put forward in the Equality Court should be
admitted for the following reasons:
108.1 the evidence sought to be admitted is materially relevant to the
matter because it highlights the extent of the scourge of violence in
this Country and why the respondents have a duty to take steps to
remedy the problem;
108.2 The constitutional issues raised in this matter have an impact beyond
the parties directly litigating before the Court and particularly affect

90

Koyabe and Others v Minister of Home Affairs and Others (Lawyers for Human Rights as Amicus Curiae)
2010 (4) SA 327 (CC) para 80.
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vulnerable groups, including women. We therefore respectfully
submit this Court would be slow to refuse to receive evidence that
may assist it in arriving at a just outcome.
108.3 The proposed evidence will provide the factual foundation and
context for the WLC’s legal submissions - submissions which we
submit must be taken into account in order to properly consider the
issue of police resource allocation in South Africa.
108.4 The additional evidence also meets the requirement of Rule 31 of
this Court in that the evidence is of an official and statistical nature
and is, we submit, incontrovertible.91

VII. CONCLUSION
109. For all of the reasons discussed above, we submit that, in order to achieve
transformative and substantive equality in the allocation of police human
resources, discrimination on the grounds of race and poverty inextricably
includes discrimination on the grounds of gender.
110. The respondents, and the government of South Africa as a whole, have
already committed to prioritising violence against women in its response to
ensuring that women’s rights are realised, women are safe and are not

91

See Volks NO v Robinson and Others (CCT12/04) [2005] ZACC 2; 2005 (5) BCLR 446 (CC) paras 30-34 and
the cases cited there.
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needlessly dying in the country. To revise the THRR without a specific
focus on the prevalence of violent crimes against women is, therefore,
inherently irrational.
111. The respondents, as the organ of state mandated to implement the laws and
policies relating to combatting crime in South Africa, must therefore
consider the fight against gender based violence in their revision of the
THRR.
AG CHRISTIANS
V JERE
Counsel for the WLC
Cape Town
9 December 2021
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Illegal possession of firearms and ammunition
Drug-related crime
Driving under the influence of alcohol or drugs
Sexual Offences detected as a result of police action
Total Crime Detected As A Result Of Police Action

All theft not mentioned elsewhere
Commercial crime
Shoplifting
Total Other Serious Crimes
Total 17 Community Reported Serious Crimes

Burglary at non-residential premises
Burglary at residential premises
Theft of motor vehicle and motorcycle
Theft out of or from motor vehicle
Stock-theft
Total Property-Related Crimes

Arson
Malicious damage to property
Total Contact-Related Crimes

Carjacking
Robbery at residential premises
Robbery at non-residential premises
Robbery of cash in transit
Bank robbery
Truck hijacking

Rape
Sexual Assault
Attempted Sexual Offences
Contact Sexual Offences
Total Sexual Offences

Murder
Sexual Offences
Attempted murder
Assault with the intent to inflict grievous bodily harm
Common assault
Common robbery
Robbery with aggravating circumstances
Total Contact Crimes ( Crimes Against The Person)

CRIME CATEGORY

Republic of South Africa
April to June 2021_22

Republic of South Africa
36

37

7

April to June
April to June
April to June
April to June
2017_18
2018_19
2019_20
2020_21
CONTACT CRIMES ( CRIMES AGAINST THE PERSON)
4,859
4,668
5,398
3,466
11,526
11,387
12,094
7,296
4,492
4,429
4,575
3,487
37,336
37,564
37,425
22,064
35,727
36,024
36,185
25,995
12,336
12,711
12,885
6,469
34,545
34,332
35,705
21,599
140,821
141,115
144,267
90,376
TOTAL SEXUAL OFFENCES
9,237
9,018
9,737
5,805
1,499
1,625
1,668
1,070
463
451
454
271
327
293
235
150
11,526
11,387
12,094
7,296
SOME SUBCATEGORIES OF AGGRAVATED ROBBERY
4,028
4,002
4,550
2,677
5,530
5,535
5,214
4,006
5,133
4,779
5,100
3,341
59
62
38
19
4
1
0
0
288
334
283
198
CONTACT-RELATED CRIMES
928
945
943
633
26,960
26,719
26,224
18,558
27,888
27,664
27,167
19,191
PROPERTY-RELATED CRIMES
18,032
17,827
17,274
18,840
57,736
55,247
53,433
37,128
12,817
12,181
11,835
5,564
33,063
31,651
31,467
17,533
7,217
7,969
7,813
7,345
128,865
124,875
121,822
86,410
OTHER SERIOUS CRIMES
75,313
74,253
71,704
45,455
17,771
21,928
21,316
15,431
16,041
14,817
15,747
9,632
109,125
110,998
108,767
70,518
406,699
404,652
402,023
266,495
CRIME DETECTED AS A RESULT OF POLICE ACTION
4,156
3,883
3,573
2,747
74,287
76,400
39,964
18,767
22,016
19,531
21,853
3,168
1,513
1,708
2,189
411
101,972
101,522
67,579
25,093

35

6
38

8

3,147
31,648
10,964
1,428
47,187

60,056
24,030
11,281
95,367
359,395

14,627
39,477
9,433
21,310
6,757
91,604

978
26,326
27,304

5,146
5,346
5,255
46
1
411

10,006
1,900
514
282
12,702

5,760
12,702
5,145
37,530
39,406
10,701
33,876
145,120

April to June
2021_22

39
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400
12,881
7,796
1,017
22,094

14,601
8,599
1,649
24,849
92,900

-4,213
2,349
3,869
3,777
-588
5,194

345
7,768
8,113

2,469
1,340
1,914
27
1
213

4,201
830
243
132
5,406

2,294
5,406
1,658
15,466
13,411
4,232
12,277
54,744

Count Diff

36
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14.6%
68.6%
246.1%
247.4%
88.0%

32.1%
55.7%
17.1%
35.2%
34.9%

-22.4%
6.3%
69.5%
21.5%
-8.0%
6.0%

54.5%
41.9%
42.3%

92.2%
33.4%
57.3%
142.1%
1 Count Higher
107.6%

72.4%
77.6%
89.7%
88.0%
74.1%

66.2%
74.1%
47.5%
70.1%
51.6%
65.4%
56.8%
60.6%

% Change

Republic of South Africa
37

11
38

12

Q1

Q2

July to September 2021_22

Republic of South Africa

Republic of South Africa

10

11

12

13

31

32

33

34

35

8

July to
September
2021_22

Count Diff

% Change

6,163
11,964
5,157
35,625
37,137
9,619
31,480
137,145

1,056
541
216
735
286
-245
-1,265
1,324

20.7%
4.7%
4.4%
2.1%
0.8%
-2.5%
-3.9%
1.0%

8,922
1,758
451
292
11,423

9,556
1,753
400
255
11,964

634
-5
-51
-37
541

7.1%
-0.3%
-11.3%
-12.7%
4.7%

SOME SUBCATEGORIES OF AGGRAVATED ROBBERY
4,350
4,249
4,882
5,613
5,603
5,308
5,075
5,360
5,394
67
46
40
2
1
0
324
291
312

4,803
5,760
4,937
64
1
411

4,973
5,372
4,867
52
1
410

170
-388
-70
-12
0
-1

3.5%
-6.7%
-1.4%
-18.8%
0.0%
-0.2%

Arson
Malicious damage to property
Total Contact-Related Crimes

CONTACT-RELATED CRIMES
1,140
1,126
1,057
27,944
27,893
26,985
29,084
29,019
28,042

986
26,005
26,991

1,284
27,704
28,988

298
1,699
1,997

30.2%
6.5%
7.4%

Burglary at non-residential premises
Burglary at residential premises
Theft of motor vehicle and motorcycle
Theft out of or from motor vehicle
Stock-theft
Total Property-Related Crimes

PROPERTY-RELATED CRIMES
17,615
17,677
16,892
55,484
54,412
49,930
13,076
12,328
12,253
32,751
32,000
30,586
7,864
7,931
7,878
126,790
124,348
117,539

15,881
39,304
10,146
22,846
7,339
95,516

18,776
35,949
8,721
19,467
6,663
89,576

2,895
-3,355
-1,425
-3,379
-676
-5,940

18.2%
-8.5%
-14.0%
-14.8%
-9.2%
-6.2%

All theft not mentioned elsewhere
Commercial crime
Shoplifting
Total Other Serious Crimes
Total 17 Community Reported Serious Crimes

75,674
18,474
15,996
110,144
414,584

OTHER SERIOUS CRIMES
75,408
71,362
20,834
21,518
15,224
15,192
111,466
108,072
415,253
407,303

58,154
21,987
13,808
93,949
352,277

59,671
24,613
10,526
94,810
350,519

1,517
2,626
-3,282
861
-1,758

2.6%
11.9%
-23.8%
0.9%
-0.5%

3,631
29,094
7,828
1,568
42,121

3,355
30,224
7,649
1,522
42,750

-276
1,130
-179
-46
629

-7.6%
3.9%
-2.3%
-2.9%
1.5%

CRIME CATEGORY

Murder
Sexual Offences
Attempted murder
Assault with the intent to inflict grievous bodily harm
Common assault
Common robbery
Robbery with aggravating circumstances
Total Contact Crimes ( Crimes Against The Person)
Rape
Sexual Assault
Attempted Sexual Offences
Contact Sexual Offences
Total Sexual Offences
Carjacking
Robbery at residential premises
Robbery at non-residential premises
Robbery of cash in transit
Bank robbery
Truck hijacking

Illegal possession of firearms and ammunition
Drug-related crime
Driving under the influence of alcohol or drugs
Sexual Offences detected as a result of police action
Total Crime Detected As A Result Of Police Action

OTHER CRIME CATEGORIES
Abduction
Crimen injuria
Culpable homicide
Kidnapping
Neglect and ill-treatment of children
Public violence

July to
July to
July to
July to
September
September
September September
2017_18
2018_19
2019_20
2020_21
CONTACT CRIMES ( CRIMES AGAINST THE PERSON)
5,137
5,554
5,446
5,107
12,495
12,745
13,730
11,423
4,720
4,889
4,856
4,941
39,949
39,893
39,807
34,890
37,625
38,289
38,993
36,851
12,755
12,746
13,201
9,864
35,885
36,304
37,617
32,745
148,566
150,420
153,650
135,821

14

10,048
1,637
515
295
12,495

Total Sexual Offences
10,213
10,985
1,743
1,964
481
498
308
283
12,745
13,730

CRIME DETECTED AS A RESULT OF POLICE ACTION
4,710
4,411
4,485
84,124
79,508
45,682
21,464
21,817
26,079
1,783
1,884
2,533
112,081
107,620
78,779

128
4459
3287
1460
456
665

105
5033
3134
1467
511
739

77
4769
3080
1688
553
749

91
4331
2409
1555
373
632

76
4411
2835
2000
406
1737

-15
80
426
445
33
1105

-0.164835165
0.018471485
0.176836862
0.286173633
0.08847185
1.748417722
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
CCT NO: 121/21
In the matter between:

SOCIAL JUSTICE COALITION

First Applicant

EQUAL EDUCATION

Second Applicant

NYANGA CPF

Third Applicant

and
MINISTER OF POLICE

First Respondent

NATIONAL COMMISSIONER OF POLICE

Second Respondent

WESTERN CAPE POLICE COMMISSIONER

Third Respondent

MINISTER OF COMMUNITY SAFETY, WESTERN Fourth Respondent
CAPE
WOMEN’S LEGAL CENTRE TRUST

Fifth Respondent

FIFTH RESPONDENT’S PRACTICE NOTE

THE NATURE OF THE PROCEEDINGS
1.

This an appeal against the Equality Court’s “constructive refusal” to grant the Applicants
a remedy pursuant to the declaratory orders it made on the 14 December 2018 in case
number EC03/2016 as well as an appeal against paragraph two of its order.

2.

The Applicant lists four considerations to be taken into account in the allocation of Police
Human resources, and the Fifth Respondent, in line with its submissions, proposes a fifth
consideration that brings the nature and extent of violent crimes committed against
women to the forefront of the inquiry:
“Whether sufficient weight is given to the proliferation of violent crimes against women
in the allocation of police resources”.

ISSUES THAT WILL BE ARGUED
3.

The Fifth Respondent, previously the amicus in the Equality Court proceedings, seeks to
make submissions as to why the THRR must consider and give sufficient weight to the
nature and extent of violent crimes committed against women in the allocation of police
resources.

4.

In the context of the above the Fifth Respondent seeks an order to direct the respondent,
when revising the THRR, to take into consideration the specific resources required by
police to address crimes including sexual offences, domestic violence, intimate partner
violence and femicide.

DURATION OF ARGUMENT
5.

If permitted, Fifth Respondent will require 1 hour for oral argument.

PARTS OF THE RECORD NECESSARY TO DETERMINE THE MATTER
6.

In addition to those parts of the record referred to in the Applicants’ practice note, the
following parts of the record are necessary for the proper determination of the issues
raised by the Fifth Respondent:
6.1

The Expert Affidavit of Genine Josias: Volume 5 pp 492-500
Volume 6 pp 501-537

AUTHORITIES TO WHICH PARTICULAR REFERENCE WILL BE MADE
7.

Mahlangu and Another v Minister of Labour and Another 2021 (2) SA 54 (CC)

8.

Tshabalala v The State; Ntuli v The State [2019] ZACC 48 (11 December 2019)

9.

S v Baloyi and Others (CCT29/99) [1999] ZACC 19; 2000 (1) BCLR 86 ; 2000 (2) SA
425 (CC) (3 December 1999

10.

Carmichele v Minister of Safety and Security 2001(4) SA 938 (CC)

SUMMARY OF THE FIFTH RESPONDENTS SUBMISSIONS
11. While the THRR seems to be a gender-neutral method of applying police
resources, the fact that it does not recognize and address the systemic
foundations of the prevalence of violence against women, highlights its
failure to achieve substantive equality for Black women in South Africa.
12. In the context of intersectional discrimination, a revision of police resource
allocation, which seeks to address discrimination based only on poverty and
race, will undermine the pursuit of substantive equality, if it ignores gender
(particularly violent crimes inflicted on victims on the basis of their gender)
as an additional ground of discrimination.
13. The submission of the Fifth Respondent are supported by crime statistics
released by the First Respondent for the first and second quarters of 2021 as
well as the acknowledgement by the State that violence against women is a
pandemic in our country, it is imperative that any consideration of the
allocation of police resources must take into account the prevalence of such
crimes within a particular precinct.

14.

It is irrational for the State not to prioritise the allocation of police resources
with a view to redressing the patterns created during the unjust apartheid
regime, an irrationality which is amplified all the more by various legal
frameworks that have been put in place to promote and enforce gender
equality and the lack of effective implementation of those laws.

ASHLEIGH CHRISTIANS
VITIMA JERE
Chambers
Cape Town
December 2021

