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I INTRODUCTION 

1. The roots of this application can be traced back to 2003, when the 

Treatment Action Campaign (TAC) launched a campaign to end 

the violent crime plaguing townships around Cape Town and to 

improve the quality of policing. This culminated in the 

establishment of the Khayelitsha Commission of Inquiry (the 

Commission), which on 25 August 2014 found that: (i) there were 

widespread inefficiencies in policing in Khayelitsha; and (ii) there 

was a breakdown of relationships between the police and the 

Khayelitsha community. In relation to the allocation of police 

resources, it found that the allocation system appeared to have an 

in-built bias against poor areas in the Western Cape.1 

 
1  Founding affidavit, p. 16, para 14 (in abbreviated form “FA 16: 14”); the references are to the 

record of the application to this Court unless stated to be to the record of the Equality Court 

application) and FA 22: 30.  The Commission concluded that “the system for the allocation of 

human resources within SAPS, the THRR, while a sophisticated system that appears to have 

been developed in good faith, appears to produce an in-built bias against poor areas in the 

Western Cape, such as Khayelitsha Site B and Harare. …One of the questions that has most 

troubled the Commission is how a system of human resource allocation that appears to be 

systematically biased against poor black communities could have survived twenty years into 

our post-apartheid democracy. In the view of the Commission, the survival of this system is 

evidence of a failure of governance and oversight of SAPS in every sphere of government.” 

(our emphasis) 
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2. The Social Justice Coalition (SJC) and Equal Education (EE) 

attempted repeatedly between September 2014 and December 

2015 to engage with the South African Police Service (SAPS) in 

order to get it to address the problem identified by the Commission, 

but to no avail.2 In early 2016 they launched proceedings in the 

Equality Court in order to compel SAPS to redress the unfair 

discrimination.  In December 2018, the Court (per Dolamo J, 

Mabindla-Boqwana J concurring) found, in its judgment on the 

merits, that the system employed by SAPS to allocate human 

resources in the Western Cape unfairly discriminates against Black 

and poor people.  The Court did not grant the full extent of the 

national relief sought by the applicants, finding that there was 

insufficient evidence before it to prove unfair discrimination in the 

other provinces.3  

3. The hearing in respect of what further relief should be granted to 

remedy the unfair discrimination identified in the judgment, and 

costs, was postponed to a date to be arranged with the parties.4  

Since December 2018, the applicants have consistently attempted, 

 
2  FA 24 – 25: 34 – 35, read with “MD1” 83 – 88: 65.1 - 69 

3  FA16: 15 

4  FA17: 16 
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first to settle the outstanding issues, and then to arrange a hearing 

on remedy, but have been frustrated at every turn.  Following 

protracted engagements, in June 2020 Dolamo J advised the 

parties that the remedy would be determined on the papers on 11 

August that year.  However, he subsequently changed his mind (for 

reasons which remain unclear).  From 8 September 2020 until the 

launching of the present proceedings in this Court - a period of over 

seven months - Dolamo J failed to respond in any substantive 

fashion to the applicants’ persistent and repeated attempts to 

engage with him to arrange a hearing date (the last three 

communications being in the form of letters addressed to both him 

and Judge President Hlophe).5   

4. The applicants then, devoid of any alternative means of vindicating 

their rights, approached this Court for relief.  They request: (i) in 

the first instance, leave to appeal to this Court against the Equality 

Court’s constructive refusal to grant them a remedy; (ii) 

alternatively, direct access to this Court in order to determine the 

outstanding issues in the Equality Court application; and (iii) in the 

further alternative, direct access to this Court for the limited 

 
5  FA 17: 17 
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purpose of issuing directions to the Equality Court with regard to 

the finalisation of the proceedings before it. 

The May 2021 Revised THRR 

5. SAPS delayed filing its answering affidavit in this Court until 19 May 

2021 in order to rely on a revised Theoretical Human Resource 

Requirement (THRR) model for the allocation of resources which 

only became available on 17 May 2021.6 Although the May 2021 

document is still to be approved by the National Commissioner,7 

SAPS states that the process of revising the THRR is at a very 

advanced stage.8  The document is significant for purposes of the 

relief sought by the applicants as it represents the first meaningful 

attempt on the part of SAPS to engage with, and redress, the 

findings made by the Commission in August 2014 - and the 

Equality Court in December 2018 - concerning the irrational and 

discriminatory nature of its human resource allocation system.9 

 
6  AA 617: 173.  The model is annexed to the affidavit (“AA1”: 619) 

7  AA 566 – 567: 25  

8  AA 614: 155 

9  The document explicitly states (“AA1”: 619) that it is responding to the findings of the 

Commission and the Equality Court and it incorporates a number of measures advocated by 

the applicants, such as taking into account un-reported crime and making allowance in the 

weightings used for the difficulties experienced in policing informal settlements (see AA 567 

– 568: 26.1 – 26.5) 
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6. The applicants have consistently maintained that it is for SAPS – 

and not for the courts or any other bodies – to determine how the 

discriminatory allocation of police resources should be 

redressed.10  They accordingly welcome the fact that SAPS now 

appears to be engaging meaningfully with the issues which lie at 

the heart of this application. One of the implications of SAPS 

having embarked on a process of revising the THRR – which 

applies nationally11 - is that the application for leave to appeal to 

this Court against paragraph two of the Equality Court’s 14 

December 2018 order12 becomes largely – if not entirely – moot.13  

The focus of the national relief sought by the applicants is now on 

 
10  FA 68: 128 

11  The process undertaken by SAPS to revise the THRR impliedly – if not explicitly – 

acknowledges that its system for allocating human resources nationally is defective.  Although 

SAPS denies that its Minister publicly acknowledged that the discriminatory allocations apply 

nationally and are not limited to the Western Cape (AA 607: 132, read with FA 32: 52) the 

press reports of his statements are a matter of public record (see 

http://www.702.co.za/articles/335412/police-resource-allocation-is-skewed-in-black-areas-

bheki-cele   https://www.capetalk.co.za/articles/335412/police-resource-allocation-is-skewed-

in-black-areas-bheki-cele) and the Minister’s failure to depose to an affidavit confirming SAPS’ 

claim is telling 

12  NOM 5: 2(ii)  

13  This was anticipated in the applicants’ 28 January 2019 letter to SAPS’ attorney in which they 

stated that they were considering applying for leave to cross-appeal against the Equality 

Court’s failure to find that the allocation of police resources in the other provinces (apart from 

the Western Cape) was discriminatory, “but are of the view that this might be premature, given 

that the remedy in relation to the Western Cape could well require changes to the system for 

allocating police resources nationally” (see FA 33: 52.1, together with the notice of application 

for leave to cross-appeal, “MD6” 161 – 162) 

http://www.702.co.za/articles/335412/police-resource-allocation-is-skewed-in-black-areas-bheki-cele
http://www.702.co.za/articles/335412/police-resource-allocation-is-skewed-in-black-areas-bheki-cele
https://www.capetalk.co.za/articles/335412/police-resource-allocation-is-skewed-in-black-areas-bheki-cele
https://www.capetalk.co.za/articles/335412/police-resource-allocation-is-skewed-in-black-areas-bheki-cele
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ensuring that SAPS implements its process of revising the THRR 

speedily and effectively. 

7. In Part II of these submissions we set out the grounds upon which 

it is contended that this Court should determine the remedy inquiry 

and in Part III we motivate the remedy sought by the applicants. 

II  WHY THIS COURT SHOULD DETERMINE THE REMEDY 

8. The primary relief the applicants seek is: (i) leave to appeal to this 

Court against the Equality Court’s constructive refusal to grant 

them a remedy; (ii) alternatively, direct access to this Court in order 

to determine an appropriate remedy. In terms of s 173 of the 

Constitution, this Court has the inherent power to protect and 

regulate its own process, taking into account the interests of 

justice.  Whether it decides the issue of remedy – on either 

alternative basis - will depend ultimately on whether this is in the 

interests of justice.14  This will turn largely on whether the delay in 

convening a hearing on remedy has infringed the applicants’ rights 

of access to court. 

 
14  The factors to be taken into account in both the constructive refusal and the direct access 

inquiries are substantially the same and will be considered together 
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The right of access to court 

9. In New Clicks15 this Court held that: (i) an unreasonable delay in 

determining an application for leave to appeal interferes with a 

litigant's right of access to court under s 34 of the Constitution;16 (ii) 

when the issues are urgent and the delay may lead to substantial 

prejudice, this is cause for “particular concern”'; (iii) an 

unreasonable delay in itself is sufficient to entitle an appeal court 

to find that there has been a constructive refusal of leave to appeal; 

and (iv) whether there has been an unreasonable delay will depend 

on the circumstances of the case. We submit that the principles 

stated in New Clicks are equally applicable to an unreasonable 

delay in convening a hearing on remedy, particularly in 

circumstances where a litigant has already established an 

infringement of a constitutional right.17 

 
15  Minister of Health and Another NO v New Clicks South Africa (Pty) Ltd and Others (Treatment 

Action Campaign and Another as Amici Curiae 2006 (2) SA 311 (CC) (New Clicks) at paras 68 - 

71 

16  In terms of s 34 “Everyone has the right to have any dispute that can be resolved by the 

application of law decided in a fair public hearing before a court or, where appropriate, another 

independent and impartial tribunal or forum” 

17  See Pharmaceutical Society of South Africa v Tshabalala-Msimang 2005 (3) SA 238 (SCA) 

at para 30, where it was held that the s 34 right to a fair hearing means that legal proceedings 

must be procedurally fair 
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10. Whether the delay in convening the hearing on remedy is 

unreasonable and, consequently, there has been an infringement 

of the applicants’ s 34 rights of access to court,18 will depend on 

the context in which the delay has taken place.19 We emphasise 

the following factors which are relevant to whether the applicants’ 

s 34 rights have been infringed: (i) the extensive delays to which 

the applicants have been subjected; (ii) the applicants have 

approached this Court only in the absence of alternative remedies; 

(iii) the objects of the Equality Act;20 (iv) the discrete nature of the 

issue to be determined; (v) the urgent need for a remedy; (vi) the 

absence of prejudice to SAPS; (vii) the vulnerability of the holders 

of the rights; and (viii) the importance of the rights.  

The delays 

11. Exactly a decade ago, in November 2011, the SJC, EE and their 

partner organisations lodged a formal complaint with the Premier 

of the Western Cape in terms of s 206(3) of the Constitution 

requesting the establishment of a Commission of Inquiry into 

 
18  See FA 60: 109.2 concerning the applicants’ reliance on their s 34 rights 

19  “In the law context is everything” : FNB v Commissioner SARS 2002 (4) SA 768 (CC) at para 

63.  In Rahube v Rahube 2019 (2) SA 54 (CC) at para 50 this Court stated that context is vital 

in determining the reasonableness of measures with regard to socio-economic rights 

20  The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 
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policing in Khayelitsha.  The Commission was appointed in August 

2012.21 SAPS concedes that it tenaciously resisted the 

appointment of the Commission,22 mounting an unsuccessful 

challenge to its legality which culminated in this Court’s judgment 

in Minister of Police and Others v Premier of the Western Cape and 

Others.23 Between September 2014 and December 2015, buoyed 

by the Commission’s findings, the SJC and its partner 

organisations attempted, on numerous occasions, to engage with 

the Minister of Police and the National Commissioner24 with regard 

to the implementation of the Commission’s recommendations – in 

particular the recommendations concerning the allocation of 

human resources – but were repeatedly rebuffed or ignored.25  

Although SAPS denies that it acted “stubbornly, and inexplicably”, 

it does not dispute that it resisted implementing the Commission’s 

recommendation that it revise its allocation system as a matter of 

 
21  Equality Court record: FA 23: 42 – 43 

22  FA 20: 26, read with AA 605: 120 

23  2014 (1) SA 1 (CC) 

24  FA 24 – 25: 34 – 35, read with “MD1” 83 – 88 (in particular 84: 65.7, from which it clear that 

in these attempts to engage SJC and EE were seeking to build “a solid partnership” with 

SAPS) 

25  SAPS denies that it rebuffed the attempts to engage and claims that this is in any event 

irrelevant to this application (AA 605 - 606: 121 - 122), but fails to deal with the applicants’ 

detailed chronology of the events relied upon.  We submit that the principles stated in 

Wightman t/a JW Construction v Headfour (Pty) Ltd 2008 (3) SA 371 (SCA) at para 13 are 

applicable and SAPS’ denial can safely be rejected  
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urgency.26  It was against this context that the applicants launched 

their Equality Court application in March 2016.27 

12. Once more, in the Equality Court proceedings SAPS vigorously 

defended its system for allocating human resources, contending 

that the differences in the allocation of police personnel were 

“rational”28 and even submitting – as noted in the Equality Court 

judgment – “that the system of resource allocation was weighted in 

favour of poor communities which are predominantly black”.29 In 

May 2021, over five years after the Equality Court application was 

launched and almost seven years after the Commission 

recommended that SAPS review its system for allocating human 

resources “as a matter of urgency”,30 SAPS has, for the first time, 

provided evidence that it is squarely addressing the Commission’s 

findings in its draft revision of the THRR.31 The proposed revisions 

vindicate the case advanced by the applicants before the Equality 

Court and, in effect, amount to an acknowledgement that SAPS’ 

opposition to the application was misconceived. What is still lacking 

 
26  FA 25: 36, read with AA 605 – 606: 121 - 123 

27  FA 25: 37 

28  Equality Court record: Makgato 376: 60 

29  Judgment, “MD3” 134: 72 

30  FA 23: 33.1 

31  See AA 603: 106, read with FA 16: 14 
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from SAPS is any explanation as to why - from August 2014 to May 

2021 - it doggedly defended, and persisted with, an irrational 

resource allocation system, in the face of the Commission’s 

recommendation that it be urgently reviewed.   

13. In short, both since the Commission released its findings in 2014 

and after this application was launched in March 2016, SAPS has 

resisted the applicants efforts to reform the process by which it 

allocates human resources.   The public interest and the interests 

of justice strongly favour bringing these already protracted 

proceedings to a speedy conclusion and granting the applicants a 

remedy which effectively vindicates the rights they assert. 

Last resort 

14. In the applicants’ founding affidavit they set out in detail the steps 

they have taken, since the Equality Court handed down its 

judgment in December 2018, first to settle the outstanding issues 

with regard to remedy, and then to arrange a hearing for those 

issues to be determined.32  Their attempts to bring the matter to a 

speedy conclusion were frustrated at every turn.  It is not necessary 

 
32  FA 31 – 56: 50 - 101 



12 
 

in these submissions to repeat in detail the steps taken by the 

applicants.33 Following protracted engagements, in June 2020 

Dolamo J advised the parties that the remedy would be determined 

on the papers on 11 August that year.  However, he subsequently 

changed his mind.  From 8 September 2020 until the launching of 

the present proceedings in this Court - a period of over seven 

months - Dolamo J failed to respond to the applicants’ persistent 

and repeated attempts to engage with him to arrange a hearing 

date, the last three communications being in the form of letters 

addressed to both him and Judge President Hlophe.34   

15. In the applicants' final letter to Hlophe JP and Dolamo J of 19 

March 202135 they put the Justices to terms to respond by 9 April 

2021. However, this letter also went unanswered.  The failure of 

the Justices to respond to the applicants’ repeated attempts to 

bring the matter to a conclusion is inexplicable – particularly in light 

of the importance of the issues and the urgent need for a remedy.36  

The applicants have explained why it would have been inadvisable 

 
33  We have attached to the applicants’ practice note a chronology setting out the steps taken by 

the applicants to finalise the case as a matter of urgency and showing how SAPS has been 

content to allow the matter to be delayed and protracted  

34  FA 17: 17 

35  FA 53 – 54: 98 – 98.6, read with “MD29” 479 - 480 

36  We shall consider the importance of the case and the question of urgency below 
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for them to approach the Supreme Court of Appeal (SCA).37  In the 

circumstances, they had no alternative remedy – the approach to 

this Court was a last resort.38 

The objects of the Equality Act 

16. In Qwelane39 this Court stated that it appears from the preamble to 

the Equality Act that its overarching goal is to steer us on the 

journey to an equal and democratic society by “eradicating 

inequality, transforming our society and embracing our diversity”.  

Given the obligations imposed by s 7(2) of the Constitution, the 

State must not only refrain from infringing fundamental rights, but 

 
37  FA 75: 152 

38  SAPS stresses the applicants’ failure to agree to a proposal that the parties make a joint 

approach to the JP for the matter to be set down in the Equality Court as a matter of urgency 

(AA 570 – 573: 30 – 32.5, read with “AA3” and “AA4”, 659 – 664).  What they do not explain 

is why this proposal was made only after the applicants had launched their application in this 

Court – SAPS’ attorney had been copied in on all the correspondence with Dolamo J and the 

subsequent letters to both Hlophe JP and Dolamo J, yet they were content to sit back and 

observe proceedings, making no attempt to advance the hearing on remedy until after the 

applicants launched their application to this Court.  SAPS also does not explain why it thinks 

that a joint approach to the JP would be any more likely to elicit a response than the applicants’ 

repeated attempts to engage with the Justices.  Finally, as pointed out in “AA4”, agreeing to 

a joint approach to the JP would be tantamount to an admission that the Equality Court still 

had jurisdiction in this matter and the applicants had erred in approaching this Court on the 

basis of a constructive refusal to grant a remedy 

39  Qwelane v South African Human Rights Commission and Another [2021] ZACC 22 at paras 

49 and 51  
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also take “reasonable and effective” measures to ensure that these 

rights are realised.   

17. The provisions of the Equality Act are significant because they 

stress the need for cases heard by Equality Courts to be disposed 

of expeditiously, without undue formality and to provide effective 

remedies. We highlight the following: (i) the objects of the Act, 

which include the provision of remedies for victims of unfair 

discrimination and persons whose rights to equality have been 

infringed;40 (ii) in applying the Act it is necessary to take into 

account the context of the dispute and the purpose of the Act;41 (iii) 

the Act’s “guiding principles” include the expeditious and informal 

processing of cases, which facilitate participation by the parties to 

the proceedings and access to justice to all persons in relevant 

judicial forums;42 (iv) the Regulations promulgated in terms of s 30 

of the Act state that inquiries “must be conducted in an expeditious 

and informal manner which promotes participation by the parties”.43  

 
40  Equality Act s 2(b) 

41  Equality Act s 3(3) 

42  Equality Act ss 4(1)(a) and (b) 

43  Section 10(1) of the Regulations promulgated in terms of s 30 of the Equality Act, GNR 764 

of 13 June 2003.  See further AS v Neotel 2019 (1) SA 622 (GJ) at paras 10 and 36 (the 

Equality Act is outcome based and the measures it can impose to achieve its objectives 
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The discrete nature of the remedy inquiry 

18. Since the Equality Court delivered its judgment on the merits in 

December 2018, Mabindla-Boqwana J has been appointed to the 

SCA.  It will accordingly not be possible for the Court, as previously 

constituted, to determine the appropriate remedy.44 The fact that 

the hearing on remedy gives rise to a discrete issue (which has 

now been narrowed further by SAPS’ acceptance of the need to 

revise the THRR nationally) which cannot be determined by the 

Equality Court as originally constituted, is a further factor which 

weighs in favour of this Court determining the appropriate remedy. 

Urgency 

19. Since the Equality Court delivered its judgment on the merits in 

December 2018 the applicants have repeatedly asserted the need 

 
become “an integral element of the enactment”); and Maharaj v Gold Circle (Pty) Ltd [2018] 

JOL 39462 (KZP) at paras 26.1, 26.4 and 36  

44  FA 50 – 51: 88, read with “MD23” 465. The discrete nature of the remedy inquiry is confirmed 

in “MD21”, the 8 September 2020 email from Dolamo J’s registrar to the parties, in which it 

was stated (amongst other things) that: (i) the parties could elect to wait and see if Mabindla-

Boqwana J (who was at that stage acting in the SCA) returned or the matter could be heard 

by a newly constituted bench; and (ii) Dolamo J was of the view that the question of 

appropriate relief was a distinct issue and could accordingly serve before a newly constituted 

panel of judges (FA 50 – 51: 88, read with “MD23” 465) 
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for a remedy to be granted as a matter of urgency.45  SAPS’ stance, 

however, is ambivalent. In the present proceedings it denies that 

the matter is urgent.46 However, this  is contradicted by its 10 

January 2019 application for leave to appeal: in motivating for the 

appeal to be heard by the SCA, SAPS stated that the matter 

involves fundamental constitutional rights which should be 

determined as soon as possible, without multiple appeals.47 The 

urgency of the matter is confirmed by the Equality Court order of 6 

August 2019.48 

Absence of prejudice 

20. SAPS’ claim that it will suffer grave prejudice if the remedy is not 

determined by the Equality Court in light of further evidence (which 

it states that it wishes to lead)49 is devoid of merit.  The issue has 

been fully pleaded50 and SAPS raised no objection when, in June 

 
45  See, for example, FA 36: 56; FA 43: 69.3; FA 44: 72; FA 53: 94.1 -2; FA 64: 120; and FA 74: 

150 

46  AA 615: 161; AA 576: 39 

47  FA 32: 51, read with “MD4” 152. Furthermore, SAPS subsequently proposed that the parties 

should approach Hlophe JP and request him to set down the hearing on remedy “as a matter 

of urgency” (see “AA4” 664: 3) 

48  Which recorded that if the parties were unable to agree on a remedy, the matter would be set 

down for argument “on the earliest suitable date”  (FA 40: 63, read with “MD12” 191: 4) 

49  AA 576: 39 

50  The question of an appropriate remedy has been fully canvassed in the affidavits filed in the 

Equality Court and the issue was only separated from the merits in the course of argument.  
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2020, Dolamo J stated that the question of remedy would be 

determined on the papers on 11 August 2020.51  There can be no 

doubt that the hearing on remedy has been ripe for determination 

for a substantial period of time.52 

The vulnerability of those impacted 

21. In Fose, this Court held that “an appropriate remedy must mean an 

effective remedy”.53 Fose should be read together with Mwelase54 

where this Court held that the vulnerability of those who suffer most 

from the failings of the relevant government department 

 
In August 2020 SAPS filed a further affidavit addressing remedy FA 49: 85, read with “MD21” 

445 and has again dealt with the issue in its May 2021 affidavit in this Court 

51  FA 48: 83.  We have already referred to SAPS’ April 2021 proposal that the matter be set 

down as “a matter of urgency” 

52  This conclusion is confirmed by the fact that although SAPS repeatedly claims that it will need 

to lead further evidence concerning remedy (AA 564: 16; AA 576: 39; AA 595: 68; AA 598: 

79.6), it has not specified what evidence it would want to lead, save for stating that there have 

been “further developments” since its August 2020 affidavit was filed. If the hearing on remedy 

were to be put in hold pending the finalisation of the process in place for the review of the 

THRR, the conclusion of these proceedings is likely to be delayed indefinitely  

53  Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) (Fose) para 69. Ackermann J 

continued (at para 69): “[W]ithout effective remedies for breach, the values underlying and the 

rights entrenched in the Constitution cannot properly be upheld or enhanced.  Particularly in 

a country where so few have the means to enforce their rights through the courts, it is essential 

that on those occasions when the legal process does establish that an infringement of an 

entrenched right has occurred, it be effectively vindicated.” (emphasis added) 

54  Mwelase and Others v Director-General for the Department of Rural Development and Land 

Reform and Another 2019 (6) SA 597 (CC) (Mwelase) 
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underscores how important it is for courts to craft effective, just and 

equitable remedies.55  

22. The Equality Court judgment established that the SAPS system for 

allocating police officers unfairly discriminates against black and 

poor people in the Western Cape.  The Minister of Police has 

accepted that this is the case across the country.56  Applying Fose 

and Mwelase, it is essential that the rights of poor township 

dwellers be effectively vindicated.  That cannot happen until an 

appropriate remedy has been determined.57 

The importance of the rights 

23. The applicants record in their founding affidavit that: (i) policing is 

more difficult in Black townships, which still suffer from systemic 

discrimination; (ii) the quality of policing in Black townships is 

inferior to that in white areas; and (iii) adequate resources are a 

necessary condition for effective policing. It is pointed out that 

many Black townships suffer high rates of violent crime and 

effective policing cannot happen in these areas without appropriate 

 
55  Mwelase, at para 49 

56  FA 32: 52 

57  We elaborate on this aspect below in our submissions with regard to why a structural interdict 

is necessary 
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staffing levels.  Until SAPS revises the system it uses to allocate 

police officers, it is inevitable that poor and vulnerable communities 

will continue to receive inferior policing services.  This means that 

the constitutional rights to safety and security of people living in 

those communities will continue to be routinely violated.  “In the 

circumstances, there can be few cases which are more important, 

or in which there is a more pressing public interest in an effective 

remedy being granted.” 58 (emphasis added) 

24. In response, SAPS did not dispute these statements, saying that 

while it accepted that “the issues are important”, this did not justify 

a direct appeal to this Court.59 

25. In Qwelane this Court held that the commitment to equality lies at 

the heart of our constitutional order and is crucial to our 

transformation. Qwelane re-iterated that the achievement of 

equality “goes to the bedrock of our constitutional architecture”.60 

When litigants have established a violation of entrenched 

constitutional rights – and this must apply particularly in relation to 

equality rights - they are entitled to a remedy which effectively 

 
58  FA 73 – 74: 147 - 148 

59  AA 614: 157 

60  Qwelane at para 56 
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vindicates those rights (unless the interests of justice and good 

government dictate otherwise).61 

26. The relief sought in this application has implications for the 

fundamental rights of millions of township residents.  As this Court 

re-iterated in Qwelane, past unfair discrimination frequently has 

ongoing negative consequences, which if not remedied may 

continue for a substantial time: “[l]ike justice, equality delayed is 

equality denied”.62  

27. It is not disputed that there are few cases which are more 

important, or in which there is a more pressing public interest in an 

effective remedy being granted, than this one.  This weighs heavily 

in favour of the applicants being granted an effective remedy 

without any further delay. 

28. We turn now to consider the grounds upon which the applicants 

contend that leave to appeal should be granted. 

 
61  Mahlangu v Minister of Labour  2021 (2) SA 54 (CC) at para 123 

62  Qwelane, para 61 
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Leave to appeal 

29. Applying the New Clicks principles, we submit that the 

circumstances of the case are such that the Equality Court’s 

unreasonable delay in hearing the remedy component of the 

application amounts to a constructive refusal of the relief sought. 

The relevant considerations are that: (i) on 14 December 2018 the 

Equality Court made an order postponing the hearing on remedy 

“to a date which shall be arranged with the parties”; (ii) the 

applicants repeatedly stressed that the hearing on remedy should 

be convened as a matter of urgency; (iii) the urgency of the hearing 

has been acknowledged in the Equality Court order of 6 August 

2019; (iv) while SAPS appears to be content to allow the 

proceedings to be dragged out indefinitely, Dolamo J’s failure to 

engage with the parties is the primary cause of the delay in 

finalising the application. On 23 June 2020, his registrar advised 

the parties that the matter would be dealt with on the papers on 11 

August 2020.  He then changed his mind on the issue, as appears 

from the email sent by his registrar on 8 September 2020; (v) since 

8 September 2020 to the launching of this application on 10 April 

2021, a period of over seven months, Dolamo J failed to respond 

in any meaningful way to the applicants’ persistent and repeated 
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attempts to arrange a hearing date (the last three communications 

being in the form of letters addressed to both him and Hlophe JP); 

and (v) given that the 14 December 2018 order postponed the 

hearing on remedy to “a date which shall be arranged with the 

parties”, Dolamo J’s failure to engage with the applicants’ attempts 

to arrange a hearing date is entirely inexplicable. 

30. We submit that the requirements for a constructive denial of a 

remedy have been satisfied in light of: (i) the delay of over five-and-

a-half years since the Equality Court application was launched in 

March 2016, together with the further delay of almost three years 

since judgment was delivered on the merits; (ii) the ongoing 

infringement to the s 34 rights of the applicants – and those they 

represent - to have the dispute determined; (iii) the enormous 

importance of the matter; (iv) its acknowledged urgency; (v) the 

ongoing prejudice to which poor and vulnerable communities are 

being subjected; and (vi) the applicants have approached this 

Court only as a last resort, in the absence of any alternative 

remedy. 

31.  In the event that this Court is not minded to grant leave to appeal, 

the applicants apply, in the alternative, for direct access to it. 
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Direct access 

32. The applicants’ founding affidavit sets out: (i) the limited nature of 

the relief – direct access being sought only for the purpose of 

determining the narrow issue of whether a supervisory order is 

appropriate and the nature of that order;63 (ii) their contention that 

although this Court will not have the benefit of the views of another 

Court on remedy, this is outweighed by the pressing need for the 

litigation to be brought to a conclusion;64 and (iii) the absence of 

any alternative remedy.65  This matter is similar to the State 

Capture Inquiry66 case, in that the public interest (in this instance, 

in granting an effective remedy) is decisive and trumps the other 

considerations.  

33. In the further alternative, if the applicants have not persuaded this 

Court that it should determine an appropriate remedy, they 

request that direct access be granted for the limited purpose of 

issuing directions to the Equality Court with regard to the urgent 

finalisation of the proceedings. SAPS has argued this Court’s 

 
63  FA 78: 161 

64  FA 79: 162 – 163. The issues have been further narrowed by SAPS’ revision of the THRR 

65  FA 79: 164 

66  Secretary of the Judicial Commission of Inquiry into Allegations of State Capture v Zuma and 

Others [2021] ZACC 2 at para 70 



24 
 

powers under s 173 of the Constitution are limited to regulating 

its own processes and that such relief is incompetent.67  This is 

misconceived – in Mwelase this Court stated that the power 

granted to courts hearing constitutional cases by s 172(1) of the 

Constitution to "make any order that is just and equitable" is an 

injunction to do practical justice and it is wrong to understate the 

breadth of these very wide remedial powers, the outer limits of 

which are bounded only by considerations of justice and equity.68  

SAPS’ argument fails to take account of these extensive powers.  

III A STRUCTURAL INTERDICT IS JUSTIFIED 

34. If this Court decides to determine the just and equitable remedy, 

what remedy should it grant?  

35. The remedy must be “appropriate”.69 The Equality Act specifically 

envisages that a remedy can include “an order for the 

implementation of special measures to address the unfair 

discrimination”,70 or “a directive requiring the respondent to make 

 
67  AA 599: 83 - 84 

68  Mwelase, at para 65 

69  Equality Act s 21(2) 

70  Equality Act s 21(2)(h) 
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regular progress reports to the court … regarding the 

implementation of the court's order”.71 

36. The applicants have, from the outset, sought two forms of structural 

relief: (i) relief in the Western Cape to ensure the urgent re-

allocation of police human resources to end the unfair 

discrimination; and (ii) the redevelopment of the national system 

for allocating human police resources to ensure that it will not have 

the unfairly discriminatory results it produced in the Western Cape. 

37. Structural relief is no unusual or exceptional relief. It is the default 

relief in cases like this where curing the constitutional defect is 

complex, and the ordinary enforcement mechanism of contempt 

will be ineffective. This Court has granted or approved structural 

relief in comparable situations. It has appointed independent 

experts to aid it in supervising orders, and approved the 

appointment of a special master to manage the implementation of 

legislation. The supervisory relief the applicants seek is the only 

order that will grant “effective relief”72 in these circumstances 

 
71  Equality Act s 21(2)(m) 

72  Fose v Minister of Safety and Security [1997] ZACC 6; 1997 (7) BCLR 851 (CC); 1997 (3) SA 

786 (CC) at para 69 
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because it is the only way this Court can ensure the allocation of 

police resources is brought within constitutional constraints. 

38. SAPS has not clearly articulated what relief they believe the 

Equality Court, or this Court, should grant to cure the ongoing 

unfair discrimination against the residents of the Western Cape. 

Nor – until it answered this application – had SAPS filed any 

evidence demonstrating that they had engaged meaningfully with 

the redistribution of resources required to remedy the unfair 

discrimination identified by the Equality Court. For the very first 

time, when it answered this application, SAPS has put up evidence 

showing that it is in fact taking steps to remedy the unfair 

discrimination in the Western Cape and nationally.73 SAPS has 

shown that it is in the process of amending the THRR.74 Those 

amendments seem to be a real attempt to cure the discriminatory 

allocation of police resources. While it has taken seven years for 

SAPS to act, the applicants welcome this effort and believe that it 

could cure the unfair discrimination. 

39. But this is no reason for the Court not to supervise SAPS’s 

implementation of the process on which it has engaged. There 

 
73  AA 566 – 570 : 22-28 

74  Annexure AA1, 619 
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remain three central justifications for supervisory relief. First, the 

rights at stake and the vulnerability of the people affected by the 

racially discriminatory allocation of police resources demand a 

remedy that ensures that the ongoing discrimination is brought to 

an end. If supervisory relief is not granted, this Court and the 

applicants will have no way of knowing how the process of revising 

the THRR will unfold, or even if the National Commissioner will 

approve the proposed revisions. Second, reviewing the THRR is 

the beginning of remedying the unfair discrimination, not the end. 

Whether the revisions will cure the discrimination depends on: (i) 

the changes that are made and how they will alter the theoretical 

allocation; and (ii) the extent to which those theoretical allocations 

are translated into reality. A just and equitable remedy must ensure 

that the unfair discrimination is in fact cured. That requires an 

assessment of the likely impact of the new THRR, and ensuring 

that its implementation cures the defects. Third, a declaration or 

interdict without supervision will not be effective. SAPS has not 

committed to when it will complete its process of reviewing the 

THRR. If the applicants were able to establish that the revised 

THRR does not cure the unfair discrimination, or that the proposed 

revisions had not been approved, they would have to bring entirely 
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new proceedings. And SAPS has still made no commitment to re-

allocating resources within the Western Cape. 

40. It is vital to emphasise that structural relief is not punitive. The 

applicants do not seek structural relief to embarrass or attack 

SAPS, but because they acknowledge the complexity of the 

required task. And they recognise that the judiciary and SAPS 

share the obligation to ensure that the rights in the Bill of Rights 

are realised. Structural relief is the best way – the only way – to 

ensure that residents in poor Black townships receive the allocation 

of police resources to which they are constitutionally entitled. 

Without structural relief, there is a real risk that – even when the 

THRR is revised – the unfair discrimination will continue and the 

cycles of crime, race and poverty will continue.  

41. The argument which follows is developed under the following 

headings: (i) the relevant findings from the Equality Court’s 

judgment; (ii) the basic remedial principles; (iii) the criteria for the 

grant of structural relief; (iv) the nature of the relief sought; and (v) 

the reasons supervisory relief is justified. 
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Judgment on the Merits 

42. To determine the just and equitable remedy it is vital to first 

understand the nature of the constitutional violation. We highlight 

three findings from the Equality Court’s judgment on the merits that 

demonstrate what the remedy must achieve. First, the Equality 

Court held that the evidence established “that police stations that 

serve poor, Black areas have the lowest police to population ratios, 

relatively speaking … Context shows that the poor, Black areas 

also have the highest rates of contact and violent crime.”75  

Second, the Equality Court concluded, based on the evidence, that 

“[m]ore resources and better policing may result in less actual 

crime.”76 It also rejected an argument that difficult conditions in 

poor, Black areas explained higher crime rates: “The fact that there 

are socio-economic and infrastructural challenges which present 

difficulties to police efficiency and effectiveness in poor, Black 

areas cannot be a justification for inferior police services.”77 This 

led to the conclusion that: “The unfortunate reality is that the 

residents of Khayelitsha, who are predominantly Black, continue to 

receive inferior services, including services from the SAPS. The 

 
75  Judgment, 765: 87 

76  Judgment, 765: 88 

77  Judgment, 765: 88 
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SAPS discriminates against this impoverished community by using 

a system of human resources allocation.”78 Third, the Equality 

Court accepted the evidence of the applicants’ expert that the 

THRR had the perverse effect of sending more police officers to 

rich, white areas rather than their poor Black counter-parts.79 

43. While the Equality Court did not hold that there was unfair 

discrimination in other provinces, it did hold that the cause of the 

unfair discrimination in the Western Cape was the system 

employed by SAPS to determine the allocation of police human 

resources. This is a national system. It follows that the unfair 

discrimination can only be cured if that national system is fixed. 

That is also the conclusion that SAPS reached when it decided to 

amend the THRR.  

44. In summary, this is the constitutional violation: (i) SAPS does not 

send enough police officers to poor Black areas that have high 

violent crime rates; (ii) people living in those areas therefore 

receive inferior services compared to people who live in wealthier, 

 
78  Judgment, 766: 90 

79  “the demographics, such as environmental, social and economic factors present in informal 

areas, which were taken into account when allocations were made in terms of the THRR and 

which were ostensibly intended to benefit these areas actually resulted in allocations which 

were skewed and in favour of privileged and historically White areas.” (Judgment, 760: 75) 
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whiter areas; and (iii) while the relationship between police and 

crime is complicated, if SAPS sent more police to poor Black areas, 

it may result in less crime in those areas. 

Remedial Principles 

45. This section sets out four basic principles that govern the Court’s 

exercise of its remedial discretion generally, and particularly the 

grant of supervisory relief. This is necessary because SAPS 

persists with arguments that supervisory relief is an extraordinary 

remedy, or an inappropriate intrusion on the separation of powers.  

46. First, this Court has wide remedial powers that undoubtedly 

include the power to grant the applicants’ structural relief. Section 

21(2)(m) of the Equality Act makes that explicit. This Court has not 

only the powers in the Equality Act, but also the general remedial 

powers in ss 38 and 172(1) of the Constitution to grant 

“appropriate” and “just and equitable” relief. This Court explained 

in Mhlope that “whatever considerations of justice and equity point 
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to as the appropriate solution for a particular problem, may 

justifiably be used to remedy that problem.”80 

47. This Court has expressly held that it has the power to grant 

structural interdicts.81 It has, on at least five occasions,82 employed 

structural interdicts to solve complex problems.83 So too, has the 

High Court.84 Supervisory relief is no longer an extraordinary or 

 
80  Electoral Commission v Mhlope and Others [2016] ZACC 15; 2016 (8) BCLR 987 (CC); 2016 

(5) SA 1 (CC) at para 132 

81  Minister of Health and Others v Treatment Action Campaign and Others (No 2) [2002] ZACC 

15; 2002 (5) SA 721 (CC); 2002 (10) BCLR 1033 (CC) at para 113 

82  Sibiya and Others v Director of Public Prosecutions: Johannesburg High Court and Others 

[2005] ZACC 6; 2005 (5) SA 315 (CC); 2005 (8) BCLR 812 (CC); Nyathi v Member of the 

Executive Council for the Department of Health Gauteng and Another [2008] ZACC 8; 2008 

(5) SA 94 (CC); 2008 (9) BCLR 865 (CC); Director of Public Prosecutions, Transvaal v 

Minister for Justice and Constitutional Development and Others [2009] ZACC 8; 2009 (4) SA 

222 (CC); Pheko and Others v Ekurhuleni Metropolitan Municipality [2011] ZACC 34; 2012 

(2) SA 598 (CC); 2012 (4) BCLR 388 (CC); Pheko and Others v Ekurhuleni Metropolitan 

Municipality (No 2) [2015] ZACC 10; 2015 (5) SA 600 (CC); 2015 (6) BCLR 711 (CC); Pheko 

and Others v Ekurhuleni Metropolitan Municipality and Others (No 3) [2016] ZACC 20; 2016 

(10) BCLR 1308 (CC); Black Sash Trust v Minister of Social Development and Others 

(Freedom Under Law NPC Intervening) [2017] ZACC 8; 2017 (5) BCLR 543 (CC); 2017 (3) 

SA 335 (CC) 

83  In addition, this Court has approved the appointment of panels of an experts (Allpay 

Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South 

African Social Security Agency and Others (No 2) [2014] ZACC 12; 2014 (6) BCLR 641 (CC); 

2014 (4) SA 179 (CC)) and a special master (in Mwelase) to assist the Court monitor the 

implementation of orders 

84  See, for example, S v Z and 23 Others 2004 (4) BCLR 410 (E) (structural interdict monitoring 

the conversion of a facility into a reform school); EN & Others v Government of the RSA & 

Others 2007 (1) BCLR 84 (D) (provision of anti-retrovirals to prisoners); Strydom v Minister of 

Correctional Services 1999 (3) BCLR 342 (W) (provision of electricity to prisoners); Kiliko & 

Others v Minister of Home Affairs & Others 2007 (4) BCLR 416 (C) (provision of services to 
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outlandish remedy. It is one of the ordinary tools the courts employ 

to cure constitutional harms. 

48. Second, to be “appropriate” and “just and equitable”, relief must be 

effective. In Fose, Ackermann J held that “an appropriate remedy 

must mean an effective remedy”.85  As he pointed out: “without 

effective remedies for breach, the values underlying and the rights 

entrenched in the Constitution cannot properly be upheld or 

enhanced.”86 Indeed, “[w]hen egregious infringements have 

occurred, the courts have had little choice in their duty to provide 

effective relief.”87  

49. Structural interdicts, and other similar measures, are a means to 

ensure that a court’s remedy is effective,88 or, in the words of 

Cameron J, if effective relief “requires the temporary, supervised 

oversight of administration where the bureaucracy has been shown 

 
refugees); South African Human Rights Commission and Others v Minister of Home Affairs 

and Others [2014] ZAGPJHC 198; 2014 (11) BCLR 1352 (GJ) 

85  Fose v Minister of Safety and Security [1997] ZACC 6; 1997 (3) SA 786 (CC) at para 69 

86  Ibid 

87  Mwelase at para 48 

88  As the High Court recently held when granting a structural interdict to ensure the provision of 

food to learners: “A structural interdict is a means to craft an effective, just and equitable 

remedy to ensure performance.” (Equal Education and Others v Minister of Basic Education 

and Others [2020] ZAGPPHC 306 at para 89) 
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to be unable to perform, then there is little choice: it must be 

done.”89 

50. Third, supervisory relief is not inconsistent with the separation 

of powers. This Court explained that as far back as Treatment 

Action Campaign.90 In Mwelase, this Court repeated that “the 

bogeyman of separation of powers concerns should not cause 

courts to shirk from this constitutional responsibility” to provide 

effective relief.91 

51. Fourth, supervisory relief is not intended to punish or undermine 

the State. Rather it recognises that “courts and government are not 

at odds about fulfilling the aspirations of the Constitution.”92 

Instead, the judiciary and the executive share a “common goal” and 

are “engaged in a shared enterprise of fulfilling practical 

constitutional promises to the country’s most vulnerable.”93 

Supervisory relief is not justified if its only purpose is to chide the 

 
89  Mwelase at para 49 

90  While “due regard must be paid to the roles of the legislature and the executive in a 

democracy”, “when it is appropriate to do so, courts may – and if need be must – use their 

wide powers to make orders that affect policy”, including supervisory orders” (Treatment 

Action Campaign at para 113. See also paras 98-9, 106 and 112) 

91  Mwelase at para 51 

92  Mwelase at para 46 

93  Ibid 
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state for past infractions. It is justified only if it will further the 

realisation of constitutional promises. It is “directed to systemic 

functioning – rather than to any individuals’ attitudes or defaults”.94 

The Criteria for Supervisory Relief 

52. There are three clear criteria that are often relied on to justify 

supervision: a vulnerable class of persons, a complex problem, and 

doubt about the state’s ability to rectify the wrong unsupervised. 

First, all the cases in which Courts have granted or approved 

supervisory relief concern vulnerable groups of people – 

prisoners,95 refugees,96 victims of state negligence,97 children,98 

homeless people,99 social grant beneficiaries100 and labour 

tenants.101 The Court’s obligation to ensure that its orders are 

implemented is heightened when those who will suffer are the 

vulnerable and the marginalised. “The vulnerability of those who 

suffer most from these failures underscores how important it is for 

 
94  Mwelase at para 70 

95  Sibiya, EN and Strydom 

96  Kiliko and South African Human Rights Commission 

97  Nyathi 

98  DPP Transvaal and S v Z 

99  Pheko 

100  AllPay and Black Sash 

101  Mwelase 
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courts to craft effective, just and equitable remedies, as the 

Constitution requires them to do.”102 

53. Second, the most important criterion for employing a supervisory 

remedy is the complexity of the problem. The question is 

whether a simple declarator or interdict is likely to be enough. All 

the instances where supervisory relief has been imposed concern 

situations where there is no easy or immediate solution to cure the 

unconstitutionality, and full compliance will take time. They concern 

the need to revisit and change existing practices, and then design 

and implement new, constitutionally-compliant practices.  It is 

precisely in order to ensure that the illegality was rectified as 

promptly as possible, that the courts retained supervision. The 

reason for this is explained by the SCA in Meadow Glen.103 

Confronted with a claim that an administrator was in contempt of 

court for non-compliance with a one of a string of interdicts granted 

to solve a complex housing problem, the Court highlighted the 

limits of ordinary enforcement: “Contempt of court is a blunt 

instrument to deal with these issues and courts should look to 

 
102  Mwelase at para 49 

103  Meadow Glen Home Owners Association and Others v City of Tshwane Metropolitan 

Municipality and Another [2014] ZASCA 209; [2015] 1 All SA 299 (SCA); 2015 (2) SA 413 

(SCA) 
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orders that secure on-going oversight of the implementation of the 

order.”104 

54. Third, courts often employ supervisory remedies where there has 

been repeated non-compliance with legal obligations, a refusal to 

act on recommendations, or some other reason to believe that, 

without supervision, the respondents may not fully and 

promptly comply with the court’s order. The reasons may vary. 

It could range from intransigence to apathy to incapacity. But where 

the evidence demonstrates that government may not perform its 

obligations “diligently and without delay”, supervision may be 

justified to spur the state into swifter compliance. 

The Relief Sought 

55. The applicants seek differing forms of relief to cure the immediate 

discriminatory allocation of resources in the Western Cape, and to 

remedy the systemic problem with how resources are allocated 

countrywide.  

56. In the Western Cape, the applicants seek the following relief: (i) 

the Provincial Commissioner must prepare a plan within three 

 
104  Ibid at para 35 
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months to re-allocate resources within the province to address the 

most serious disparities, and submit it to the Court; (ii) the 

applicants and other interested parties can comment on the plan; 

(iii) the Court will then either approve it, amend it, or ask the 

Provincial Commissioner to file an amended plan; (iv) once a plan 

is approved, the Provincial commissioner must implement the plan 

within six months, and report to the Court monthly on his progress. 

This is effectively the relief the Commission recommended in 

August 2014.105 The relief sought by the applicants is wider 

because it is not limited to Khayelitsha, but less specific because it 

does not specify the functions additional members should perform, 

or how they should perform them. It merely seeks a temporary re-

allocation of resources while the national THRR is revised. This 

relief is targeted with tighter timeframes because the residents of 

the Western Cape require urgent and real relief.  This has been the 

case since 2014 when the problem was first identified. The seven-

year delay has not reduced their need, nor the urgency of curing 

 
105  It recommended that “the Provincial Commissioner allocate additional uniformed police to the 

three Khayelitsha police stations, in terms of section 12(3) of the SAPS Act, to perform 

VISPOL functions, particularly to enable regular patrolling of informal settlements, in 

partnership with Neighbourhood Watches.” (FA 65: 178) 
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the violation. This process is less complex than the national relief 

and justifies tighter and more detailed supervision. 

57. Nationally, the applicants seek an order: (i) directing the Minister 

and the National Commissioner to complete their review of the 

allocation of resources within a year of the date of the order; (ii) 

directing the Minister and the National Commissioner, during the 

review, to take into account four considerations;106 (iii) appointing 

a panel of experts to assist the Court in its supervisory functions; 

(iv) directing the Minister and the National Commissioner to ensure 

that the review process and the new system are open to public 

scrutiny, and institutional oversight; (v) requiring SAPS to report in 

writing every two months on the progress that has been made; (vi) 

requiring the reports to state how the four considerations have 

been taken into account or explain why they were not; (vii) allowing 

the applicants and any other interested party to comment on those 

reports and the process of amending the THRR; and (viii) ensuring 

that the entire process of developing and implementing a new 

 
106  Namely, (a) whether the system leads to poor, Black areas with high rates of contact and 

violent crime to have lower police to population ratios than their wealthy counterparts; (b) high 

levels of unreported crime in poor, Black, areas; (c) whether sufficient weight is given to violent 

crime; and (d) whether the cumulative effect of ostensibly neutrally weighted factors in the 

resource allocation model tends to skew allocations in favour of formal, wealthy (and often 

White) areas  
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system should be complete within two years. This relief, too, 

reflects the recommendation of the Commission.107   

58. It is true that SAPS is currently in the process of revising the THRR. 

It is also true that the current draft amendment may resolve some 

or all of the unfair discrimination identified by the Equality Court. 

But that does not undermine the need for supervisory relief to 

ensure that the new THRR does not have discriminatory outcomes, 

and that further litigation is unnecessary. Even the first two prayers 

– directing the review of the THRR and the consideration of 

relevant factors – are necessary because: (i) they set the platform 

for the supervision; and (ii) without them, there is no guarantee that 

SAPS will complete its review, or consider the relevant factors. 

59. The national relief is more hands-off because the policy process of 

developing a new system for allocating resources must be driven 

primarily by SAPS – it is a permanent, not a temporary, solution.  It 

only requires basic reporting requirements, not Court approval of 

the plan. We stress that the national relief is required in that the 

 
107  The Commission recommended that SAPS’ human resource allocation system “be 

overhauled as a matter of urgency.  Accordingly, the Commission recommends that the 

Minister of Police request the National Commissioner of SAPS to appoint a task team to 

investigate the system of human resource allocation within SAPS as a matter of urgency.” 

(FA 63 – 64: 170)   
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Equality Court itself found that the THRR was the cause of the 

unfair discrimination in the Western Cape. Even if the facts only 

showed discrimination in the Western Cape, that provincial 

discrimination can only be cured by altering the THRR. SAPS 

appears, belatedly, to have accepted that. 

60. For both the Western Cape and the National Relief, the 

applicants stress two aspects. First,  the relief does not prescribe 

to SAPS how to distribute its resources. It leaves it entirely to 

SAPS to make the initial determination of where to send its officers 

in the Western Cape, and how to design its national system. The 

relief provides only light supervision that ensures: (a) that the 

temporary re-allocation of resources in the Western Cape cures 

the existing discrimination; and (b) the new allocation system 

adequately considers both the drivers of the existing discrimination 

and whether the ultimate outcomes will be constitutionally 

justifiable. Second, the applicants are not wedded to the 

particular formulation in the notice of motion. They have always 

been willing to engage with SAPS to craft a supervisory remedy 

that is workable and helpful. But SAPS has stubbornly refused to 

engage in any way on the content of the supervisory relief. It has 

preferred to oppose supervision in principle, whatever its content. 



42 
 

The applicants remain open to any alternative proposal that tinkers 

with timelines or deviates from the details of their proposal. 

Ultimately, the goal is supervision that is effective in ensuring that 

effective relief is provided within a reasonable timeframe.  

Supervisory Relief is Justified 

61. When we consider the three criteria,108 supervisory relief is plainly 

justified. We consider each in turn. 

The Rights at Stake 

62. The unfair discrimination is systemic and impacts on core 

constitutional rights. The unfair discrimination impacts directly and 

severely on millions of the most vulnerable and marginalised 

people in the Western Cape and across South Africa.  It concerns 

the rights of people in Nyanga, Khayelitsha and similar 

communities.  And it concerns their fundamental right not only to 

equality, but to life, dignity and freedom from violence. This Court 

– when considering the Minister’s attack on the establishment of 

the Commission – described the residents of Khayelitsha as 

 
108  These are: (i) the rights at stake; (ii) the complexity of the task; and (ii) SAPS commitment to 

the process 
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“vulnerable people who are victims of pervasive crime”.109 The 

Equality Court concluded that poor Black areas in the Western 

Cape have fewer police resources compared to rich White areas. 

It also concluded that this affected the ability of SAPS to police 

crime in those areas. People are the victims of crime as a direct 

result of SAPS unfairly discriminatory conduct. People die, are 

injured, and lose their property, as a result of the ongoing 

discrimination. They are denied a sense of security and safety. 

These serious, practical realities demand an effective remedy that 

will address the problem as soon as possible. 

The Complexity of the Task 

63. Remedying the immediate discriminatory allocation in the Western 

Cape and amending the THRR are both clearly complex matters.  

The latter task must also be time-consuming and involve much 

research and investigation. This has three consequences. First, a 

simple order to fix the discrimination will not be effective because 

there will be no satisfactory enforcement mechanism.  If SAPS 

delays, or produces plans that do not meet the requirements of the 

Equality Act, the applicants – if they are able to find out about these 

 
109  Minister of Police and Others v Premier of the Western Cape and Others [2013] ZACC 33; 

2013 (12) BCLR 1365 (CC); 2014 (1) SA 1 (CC) at para 72. 
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short-comings - will either be forced to institute contempt 

proceedings, or launch fresh litigation to once again demonstrate 

non-compliance.  Contempt is simply not an adequate enforcement 

mechanism in these circumstances. This is not about making life 

easier for the applicants – it is about the Court taking responsibility 

to ensure that the constitutional wrong is in fact cured as soon as 

possible without the need for further, time-consuming, litigation. 

Second, compliance necessarily requires multiple steps to be 

taken over a long period of time.  This Court can only ensure that 

is done properly if it knows what is happening.  And it can only 

know what is happening if SAPS is required to file regular reports 

on its progress. If the Court were simply to give an order that SAPS 

must remedy the unfair discrimination within two years without 

retaining supervision, neither this Court nor the applicants would 

know whether there had been compliance with the order.  Third, 

determining whether a new provincial allocation or a revised THRR 

will cure the discrimination or not is itself an issue on which expert 

evidence will be required.110  

 
110  The Commission and the Equality Court relied on expert evidence to determine that the 

existing system was unfairly discriminatory. That shows the complexity of the task, and the 

need for supervision to determine whether the new system meets the constitutional standard 
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SAPS’ Commitment to Resolving the Problem 

64. As we noted at the outset, SAPS has finally committed to revising 

the THRR. The applicants welcome this, and it will naturally affect 

the Court’s assessment of the appropriate remedy. However, we 

submit it is not enough to remove the need for supervision. That is 

so for five reasons. First, there is still no commitment to the urgent 

re-allocation of police resources in the Western Cape. That is 

relief that the applicants have sought since 2016. It is not apparent 

from SAPS’ evidence when the process of revising the THRR will 

be complete, nor when it will be implemented. But it seems likely 

that – without court intervention – the process will take several 

years. Accordingly, the ongoing revision of the THRR will at best 

have a marginal impact on the Western Cape relief. Second, while 

supervisory relief must be forward-looking, it must also take into 

account what has occurred in the past to predict what may 

happen in the future. We highlight the following facts: (i) until the 

Equality Court gave its judgment, SAPS and the Minister did not 

accept that there was anything wrong with the manner in which 

they allocated police resources. That is notwithstanding the 

conclusion of the Commission in 2014; (ii) while SAPS made some 

minor re-allocations within the Western Cape during the litigation, 
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the Equality Court concluded this did not cure the problem. It has 

not informed the applicants of any additional re-allocations of 

resources in the Western Cape; (iii) until it filed its answering 

affidavit in this Court, SAPS had not demonstrated any intention at 

all to grapple with the problem. The closest that it came was the 

Integrated Resource Strategy. But that was not a plan to resolve 

the unfair discrimination this Court identified;111 (iv) the timeline for 

the revision of the THRR leaves much to be desired;112 (v) the 

upshot is that SAPS has not – until recently – demonstrated any 

commitment to resolve the unfair discrimination. When assessing 

how it is likely to act going forward, it is permissible to consider its 

past conduct. 

65. Third, SAPS makes no commitment about when the review of the 

THRR is likely to be completed or when the changes it proposes 

will be implemented. The applicants and this Court simply do not 

know whether the revision is likely to happen in weeks, months or 

years. While the document appears to make a good start, a huge 

 
111  The applicants have explained in detail why the IRS was inadequate (Redpath, 392) 

112  A task team met in March 2019 to discuss the Equality Court Judgment. The IRS was 

prepared in September 2019, and the review of the THRR was created in April 2020. Yet 

when the SAPS filed their final affidavit in the Equality Court on 11 August 2020, it made no 

mention of the review of the THRR. There is no explanation for why the review was not 

provided to the Equality Court 
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amount of work still needs to be done to convert it into an effective 

allocation system. While SAPS has belatedly made a commitment 

to remedying the problem, it remains vital for the Court to ensure 

that the remedy is administered as soon as possible. Without 

supervision there is every possibility that the revision process will 

take many more years. Supervision will ensure that it takes no 

longer than is necessary. The applicants’ remedy sets a two year 

deadline, and requires bi-monthly progress reports to ensure that 

SAPS will meet that deadline. This recognises the urgency of 

resolving a problem that continues to cause death and suffering 

every day. SAPS has, still, not exhibited any such urgency. 

66. Fourth, the national supervisory relief seeks to ensure not only a 

prompt remedy, but also a transparent process. Prior to the 

Commission, the way in which SAPS allocated its police resources 

was shrouded in secrecy. The public did not know what formulae 

or criteria SAPS used to decide how to staff its police stations. It is 

likely that the lack of transparency contributed to a system that 

could produce the skewed results that concerned the Commission 

and led to the Equality Court judgment. The supervisory relief the 

applicants seek would ensure a transparent process. It would 

require the review process to be “open to public scrutiny and 
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institutional oversight”. It would permit the applicants and other 

interested parties to comment on SAPS’ reports. This will ensure 

that the revised THRR does not have any of the blind spots that 

plague the current system. 

67. Fifth, without supervision there is a real risk that the parties will be 

back in court fighting about the new THRR. Supervision avoids that 

risk. The remedy empowers the Court to appoint a panel of experts 

to advise it. While it does not expressly require the Court to 

approve the revised document, the Court will clearly retain the 

power to redirect SAPS if its proposals will not cure the 

discrimination. The applicants do not want the Court to usurp the 

role of SAPS, or to micromanage the details of the THRR. SAPS 

can, and must, take responsibility for devising its own allocation 

system. But there is sufficient reason in the history of this matter to 

be concerned that it may again allow institutional concerns to cloud 

out constitutional concerns. The supervisory remedy is a light 

check to ensure only that the new system falls within the wide 

bounds of constitutionally-permissible systems. 
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IV CONCLUSION 

68. The Commission concluded its work, including the 

recommendations to improve the distribution of police resources in 

August 2014. This application was launched in 2016. The judgment 

was delivered in 2018.  

69. In 2021, there is still no relief for the residents of the Western Cape. 

There is now only the beginning of a plan for how SAPS will change 

its ways to stop discriminating against poor, Black communities in 

the Western Cape. There is no commitment to a deadline for 

completing that process. 

70. Constitutional rights are more than fine words.  In order for them to 

acquire content, they require the State to take steps to give effect 

to them.113  SAPS has permitted the racially discriminatory 

allocation of police resources, which troubled the Commission in 

2014, to continue for a further seven years. Its failure to engage 

with the issue with any sense of urgency leaves this Court with no 

alternative but to grant the applicants a remedy which ensures a 

speedy end to this intolerable situation. The only relief that will be 

 
113  Mazibuko and Others v City of Johannesburg and Others 2010 (4) SA 1 (CC) at para 67 
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effective is structural relief along the lines proposed above, and set 

out in the attached draft order. 

 

 Peter Hathorn SC 

 

 Ncumisa Mayosi 

 

 Michael Bishop 

 Applicants’ Counsel 
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1. It is declared that the Equality Court has constructively refused to grant the 

Applicants a remedy pursuant to the declaratory orders it made on 14 

December 2018 in case number EC03/2016. 

2. The Applicants are granted leave to appeal to this Court against the Equality 

Court’s constructive failure to grant them a remedy. 

3. With regard to the Western Cape: 

3.1. The Third Respondent (the Provincial Commissioner) must prepare 

a plan within three months to reallocate resources within the province 

to address the most serious disparities in the allocation of police 

resources, and submit it to this Court. 

3.2. The Applicants and other interested parties can comment on the plan. 

3.3. The Court will then either approve it, amend it, or ask the Provincial 

Commissioner to file an amended plan. 

3.4. Once a plan is approved, the Provincial Commissioner must 

implement the plan within six months, and report to the Court monthly 

on his progress. 

4. With regard to South Africa: 

4.1. The First Respondent (the Minister) and the Second Respondent 

(the National Commissioner) are directed to complete the review of 

the Theoretical Human Resource Requirement (THRR) within a year 

of the date of the order; 
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4.2. In reviewing the THRR, the Minister and the National Commissioner 

are to take into account the following four considerations: 

4.2.1. Whether the allocation system leads to poor, Black areas with 

high rates of contact and violent crime having lower police to 

population ratios than their wealthy counterparts; 

4.2.2. High levels of unreported crime in poor, Black, areas; 

4.2.3. Whether sufficient weight is given to violent crime in the 

allocation of police resources; 

4.2.4. Whether the cumulative effect of ostensibly neutrally weighted 

factors in the resource allocation model tends to skew 

allocations in favour of formal, wealthy (and often White) 

areas. 

4.3. The Minister and the National Commissioner must ensure that both 

the review process and the new system are open to public scrutiny, 

and institutional oversight. 

4.4. The Minister and the National Commissioner must report to the Court 

in writing every two months on the progress that has been made. The 

reports must state how the four considerations have been taken into 

account in the process of revising the allocation system or explain why 

they were not. 
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4.5. The Applicants and any other interested party shall be permitted to 

comment on those reports and the process of amending the THRR 

within 10 days after they have been lodged. 

4.6. The Minister and the National Commissioner must ensure that the 

entire process of developing and implementing a new allocation 

system is complete within two years. 

5. The Court will retain supervision of the process described in paragraphs three  

and four  until they are complete. It will have the power mero motu, to call for 

additional evidence, set the matter down for hearing, appoint a panel of 

experts to aid it in its supervisory functions, or alter this order. 

6. The First to Third Respondents shall pay the costs of both this application and 

the Equality Court application, jointly and severally, including the costs of three 

counsel. 

 

 BY ORDER OF THE COURT 

 

 ________________________________

 COURT REGISTRAR 
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